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Section 45. Section 190.0485, Flonda Statutes, is created to read: 

190.0485 Notice of establishment.-W1thin 30 days after the effective 
date of a rule or ordinance establishing a community development distnct 
under this act, the district shall cause to be recorded in the property records 
in the county in which it is located a ''Notice of Establishment of the 
Community Development District "The notice shall, at a mmimum, include 
the legal description of the district and a copy of the disclosure statement 
specified in s. 190.048. 

Section 46 Each community development district in existence on the 
effective date of this act shall record a notice of establishment as specified 
in s. 190.0485, Florida Statutes, as created by this act, within 90 days after 
that date, unless the district has previously recorded a notice that meets the 
requirements set forth in that section. 

Section 47. (1) Section 190.049, Florida Statutes, is amended to read. 

190.049 Special acts prohib1ted.-Pursuant to s. ll(a)(21), Art III of the 
State Constitut10n, there shall be no special law or general law of local 
apphcation creating an independent special district which has the powers 
enumerated m two or more of the paragraphs contained in s. 190 012, unless 
such distnct is created pursuant to the prov1s10ns of s. 189.404. 

(2) This sect10n shall take effect upon this act becoming a law, if passed
by a three-fifths vote of the membership of each house. 

Section 48. This act shall take effect July 1, 1999. 

Approved by the Governor June 18, 1999. 

Filed in Office Secretary of State June 18, 1999. 

CHAPTER 99-379 

Committee Substitute for House Bill No. 107 

An act relating to the Administrative Procedure Act; providing legisla­
tive intent, amending s. 120.52, F.S.; removing entities described 1n 
ch. 298, F.S., relating to water control districts, from the definition 
of "agency", redefining the term "agency", providing additional re­
strictions with respect to an agency's rulemaking authority, amend­
mg s 120 536, F.S.; providing additional restrict10ns with respect to 
an agency's rulemaking authority; requiring agencies to provide the 
Administrative Procedures Committee with a list of existing rules 
which exceed such rulemakmg autltority and providing for legisla­
tive consideration of such rules; requiring agencies to initiate pro­
ceedmgs to repeal such rules for which authonzmg legislation 1s not 
adopted; requiring a report to the Legislature; providing that the 
committee or a substantially affected person may petition for repeal 
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of such rules after a specified date; restricting challenge of such 
rules before that date; amending s. 120.54, F.S.; specifying when 
rules may take effect; restricting adoption of retroactive rules; 
amending s. 120.56, F.S.; revising an agency's respons1b1lities in 
response to a challenge to a proposed rule and specifying the peti­
tioner's responsibility of going forward; amendmg s. 120 57, F S., 
relating to hearings involving disputed issues of material fact, revis­
ing an agency's authority with respect to rejection or modificat10n of 
conclusions of law in its final order, proVIdmg for agency statement 
as to the reasonableness of its substituted finding of law or interpre­
tation of administrative rule; amending s 120.81, F S.; providing 
that district school boards may adopt rules notwithstanding the 
rulemaking standards found in chapter 120, F S ; providing an effec­
tive date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. It is the intent of the Legislature that modifications contained 
in sections 2 and 3 of this act which apply to rulemaking are to clarify the 
limited authority of agencies to adopt rules in accordance with chapter 96-
159, Laws of Florida, and are intended to reject the class of powers and 
duties analysis. However, it is not the intent of the Legislature to reverse 
the result of any specific judicial decision. 

Section 2. Subsections (1) and (8) of section 120.52, Flonda Statutes, 
1998 Supplement, are amended to read: 

120.52 Definitions.-As used in this act: 

(1) "Agency" means:

(a) The Governor in the exercise of all executive powers other than those
derived from the constitution. 

(b) Each;

L State officer and state department, and each departmental unit de­
scribed in s. 20.04,, 

2. Authority, including a regional water supply authority

3. Board.

i,. Commission, including the Commission on Ethics and the Game and 
Fresh Water Fish Commission when actmg pursuant to statutory authority 
derived from the Legislature. 

5. Regional planning agency,, lrn,ud,

§,_ Multicounty special district with a maJonty of its govermng board 
comprised of nonelected persons., and a11tho<ity, including, but not limit•<! 
ta, the Commissiaa aR Ethiso anQ the Game anQ FresA. ,1tater F1sR C0su:Arn 
sion mhea aot,ag pu�s.,ant to stat11to.-y a .. thoRty de.,.ued l',,om the l,ogisla 
� 
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L Educational umts., aad those entities 

Ch. 99.379 

8 Entity described in chapters 163, 211!1, 373, 380, and 582 and s. 
186 504, oxoopt any legal entity or agonoy oroatod m whole or in part p"rs" 
ant to ohaptor 361, part U, aa oxpress'llay aYthonty p"rsYaat to ohapter 
34�, or aay legal or admm1strat1><0 ont1t�• oroatoi;I by an intorlooal agreement 
pw1=n.uu1t ta s 183,01(7), :unless aay f)Briy t0 BYGh agi:eomoat 10 athernqso 
aR ageney as QeRnoQ IR this swBsoa�aaa. 

(c) Each other umt of government m the state, including counties and
municipahties, to the extent they are expressly made subject to this act by 
general or special law or existing judicial decisions. 

This definition does not include any legal entity or agency created in whole 
or m part pursuant to chapter 361, part II, an expressway authority pursu­
ant to chapter 348, any legal or administrative entity created by an interlo­
cal agreement pursuant to s 163.01(7), unless any party to such agreement 
1s otherwise an agency as defined in tins subsect10n

1 
or any multicounty 

special district with a majority of its governing board comprised of elected 
persons, however, this definition shall mclude a reg10nal water supply au­
thonty. 

(8) "Invalid exercise of delegated legislative authority" means action
which goes beyond the powers, functions, and duties delegated by the Legis­
lature A proposed or existing rule is an invahd exercise of delegated legisla­
tive authonty 1f any one of the following apphes: 

(a) The agency has matenally fa,led to follow the applicable rulemakmg
procedures or requirements set forth in tlus chapter, 

(bl The agency has exceeded its grant of rulemakmg authority, citation 
to which is required by s. 120.54(3Xa)l.; 

(c) The rule enlarges, modifies, or contravenes the specific provisions of
law implemented, citation to which is required by s 120.54(3Xa)l ; 

(d) The rule is vague, fails to establish adequate standards for agency
dec1s10ns, or vests unbridled discretion in the agency; 

(el The rule is arbitrary or capricious; 

(0 The rule 1s not supported by competent substantial evidence, or 

(g) The rule imposes regulatory costs on the regulated person, county, or
city which could be reduced by the adoption ofless costly alternatives that 
substantially accomphsh the statutory obJectives. 

A grant of rulemak.ing authority is necessary but not sufficient to allow an 
agency to adopt a rule; a specific law to be implemented 1s also required. An 
agency may adopt only rules that implement or, interpret th£, or make 
specific tho partmdar powers and duties granted by the enabhng statute 
No agency shall have authonty to adopt a rule only because 1t 1s reasonably 
related to the purpose of the enabhng legislat10n and 1s not arbitrary and 
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capricious or is within the agency's class of powers and duties, nor shall an 
agency have the authority to implement statutory prov1s10ns setting forth 
general legislative mtent or policy. Statutory language granting rulemaking 
authority or generally describing the powers and funct10ns of an agency 
shall be construed to extend no further than implementing or interpretmg 
the specific tho partmilar powers and duties conferred by the same statute 

Section 3 Section 120.536, Florida Statutes, 1s amended to read 

120 536 Rulemakmg authority; listing of rules exceedmg authonty, re­
peal, challenge -

(1) A grant of rulemaking authority is necessary but not sufficient to
allow an agency to adopt a rule; a specific law to be implemented is also 
required. An agency may adopt only rules that implement or, interpret th� 
or make specific tho partioylar powers and duties granted by the enabling 
statute. No agency shall have authority to adopt a rule only because it is 
reasonably related to the purpose of the enabhng legislat10n and is not 
arbitrary and capricious or is within the agency's class of powers and duties, 
nor shall an agency have the authority to implement statutory provisions 
setting forth general legislative intent or policy Statutory language grant­
ing rulemaking authority or generally describing the powers and functions 
of an agency shall be construed to extend no further than implementing or 
interpreting the specific tho partioYlar powers and duties conferred by the 
same statute. 

(2){a) By October 1, 1997, each agency shall prov,de to the Administra­
tive Procedures Committee a listing of each rule, or port10n thereof, adopted 
by that agency before October 1, 1996, which exceeds the rulemakrng au­
thonty permitted by tins section. For those rules of which only a portion 
exceeds the rulemaking authority permitted by this sect10n, the agency shall 
also identify the language of the rule which exceeds this authonty. The 
Administrative Procedures Committee shall combine the hsts and provide 
the cumulative listing to the President of the Senate and the Speaker of the 
House of Representatives. The Legislature shall, at the 1998 Regular Ses­
sion, consider whether specific legislation authorizing the identified rules, 
or portions thereof, should be enacted. By January 1, 1999, each agency shall 
initiate proceedings pursuant to s. 120.54 to repeal each nile, or portion 
thereof, identified as exceeding the nilemaking authority permitted by this 
section for which authorizing legislation does not exist By February 1, 1999, 
the Administrative Procedures Committee shall submit to the President of 
the Senate and the Speaker of the House of Representatives a report identi­
fying those rules that an agency had previously identified as exceeding the 
rulemaking authonty permitted by this section for which proceedings to 
repeal the rule have not been initiated. As of July 1, 1999, the Admm1stra• 
tive Procedures Committee or any substantially affected person may peti­
tion an agency to repeal any rule, or portion thereof, because 1t exceeds the 
rulemakmg authonty permitted by this section. Not later than 30 days after 
the date offihng the petition if the agency is headed by an individual, or not 
later than 45 days 1f the agency is headed by a collegial body, the agency 
shall initiate rulemakmg proceedings to repeal the rule, or port10n thereof, 
or deny the petit10n, giv,ng a written statement of its reasons for the denial 
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(b) By October 1, 1999. each agency shall provide to the Administrative
Procedures Committee a listing of each rule. or portion thereof. adopted by 
that agency before the effective date of the bill, which exceeds the rulemak­
mg authority permitted by this section. For those rules of wluch only a 
portion exceeds the rulemakmg authority permitted by this sect10n. the 
agency shall also identify the language of the rule which exceeds this author­
ity The Admmistrative Procedures Committee shall combine the lists and 
provide the cumulative listing to the President of the Senate and the 
Speaker of the House of Representatives The Legislature shall, at the 2000 
Regular Session, consider whether specific legislation authonzmg the iden­
tified rules. or portions thereof. should be enacted. By January 1, 2001, each 
agency shall m1tiate proceedings pursuant to s 120 54 to repeal each rule, 
or portion thereof. identified as exceedmg the rulemakmg authority permit­
ted by this section for which authorizing legislation does not exist. By Febru­
ary 1, 2001, the Admimstrative Procedures Committee shall submit to the 
President of the Senate and the Speaker of the House of Representatives a 
report 1dentifymg those rules that an agency had previously identified as 
exceeding the rulemaking authority permitted by this sect10n for which 
proceedmgs to repeal the rule have not been initiated. As of July 1, 2001, 
the Admimstrative Procedures Committee or any substantially affected per­
son may pebt10n an agency to repeal any rule, or portion thereof, because 
1t exceeds the rulemakmg authonty permitted by this section. Not later than 
30 days after the date of fihng the petition 1f the agency is headed by an 
md1Y1dual, or not later than 45 days 1f the agency is headed by a collegial 
body. the agency shall initiate rulemaking proceedings to repeal the rule, or 
port10n thereof. or deny the petition, g1ving a written statement of its rea­
sons for the denial. 

(3) All proposed rules or amendments to existing rules filed with the
Department of State on or after October 1, 1996, shall be based on rulemak­
ing authority no broader than that permitted by this section A rule adopted 
before October 1, 1996, and not included on a hst submitted by an agency 
m accordance with subsect10n (2) may not be challenged before November 
1, 1997, on the grounds that it exceeds the rulemaking authority or law 
implemented as descnbed by this section A rule adopted before October 1, 
1996, and mcluded on a hst submitted by an agency m accordance with 
subsection (21 may not be challenged before July 1, 1999, on the grounds that 
it exceeds the rulemaking authority or law implemented as descnbed by this 
section. A rule adopted before the effective date of the bill, and mcluded on 
a list submitted by an agency in accordance with subsection (2)(b) may not 
be challenged before July 1, 2001, on the grounds that it exceeds the rule­
making authority or law implemented as described by this sect10n 

( 4 l N otlung m this sect10n shall be construed to change the legal status 
of a rule that has otherwise been judicially or administratively determined 
to be invalid 

Sect10n 4 Paragraph (D of subsection (1) of sect10n 120.54, Flonda Stat­
utes, 1998 Supplement, is amended to read: 

120.54 Rulemakmg.-
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(1) GENERAL PROVISIONS APPLICABLE TO ALL RULES OTHER
THAN EMERGENCY RULES.-

(D An agency may adopt rules authorized by law and necessary to the 
proper implementation of a statute prior to the effective date of the statute, 
but the rules may not be effecth·e """''""a until the statute upon wluch they 
are based is effective An agency may not adopt retroactive rules, 1nclud1ng 
retroactive rules intended to clanfy existing law, unless that power is ex­
pressly authonzed by statute. 

Sect10n 5 Paragraph (a) of subsect10n (2) of sect10n 120 56, Florida Stat-
utes, rn amended to read: 

120.56 Challenges to rules -

(2) CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.­

(a) Any substantially affected person may seek an administrative deter-
mination of the invalidity of any proposed rule by filing a peht10n seekmg 
such a determmation with the division within 21 days after the <late of 
pubhcat10n of the notice reqmred by s 120.54(3)(a), w1thm 10 days after the 
final pubhc heanng 1s held on the proposed rule as proYided by s 
120 54(3)(c), w1thm 20 days after the preparation of a statement of esti­
mated regulatory costs required pursuant to s 120.541, if applicable, or 
w1thm 20 days after the date of publication of the notice reqmred by s 
120 54(3)(d) The petition shall state with part1culanty the obJect10ns to the 
proposed rule and the reasons that the proposed rule 1s an mvalid exercise 
of delegated legislative authonty The petit10ner has the burden of gomg 
forward The agency then has the burden to prove by a preponderance of the 
evidence that the proposed rule is not an invalid exercise of delegated legis­
lative authonty as to the object10ns raised Any person who 1s substantially 
affected by a change m the proposed rule may seek a determmation of the 
vahd,ty of such change Any person not substantially affected by the pro­
posed rule as initially noticed, but who is substantially affected by the rule 
as a result of a change, may challenge any prov1s10n of the rule and 1� not 
limited to challenging the change to the proposed rule 

Sect10n 6 Paragraph (I) ofsubsect10n (1) of section 120 57, Florida Stat­
utes, 1998 Supplement, is amended to read· 

120 57 Additional procedures for particular cases -

(1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS IN­
VOLVING DISPUTED ISSUES OF MATERIAL FACT-

(!) The agency may adopt the recommended order as the final order of the 
agency The agency m its final order may reject or modify the conclusrnns 
of law over which 1t has substantive jµrisdicbon and mterpretation of ad­
m1n1strabve rules over which 1t has substantive jurisdiction. When re1ectmg 
or modifytng such conclusrnn of law or interpretation of admmistrative rule, 
the agency must state with particularity its reasons for reiectmg or mod1fy-
1ng such conclusion of law or interpretation of administrative rule and must 
make a findmg that its substituted conclusion of law or interpretat10n of 
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administrative rule is as or more reasonable than that which was rejected 
or modified. Rejection or modification of conclusions oflaw may not form the 
basis for rejection or modification of findings of fact The agency may not 
reject or modify the findings of fact unless the agency first determines from 
a review of the entire record, and states with particularity m the order, that 
the findings of fact were not based upon competent substantial evidence or 
that the proceedings on which the findings were based did not comply with 
essential requirements of law. The agency may accept the recommended 
penalty 1n a recommended order, but may not reduce or increase 1t without 
a rev,ew of the complete record and without stating with particulanty its 
reasons therefor in the order, by citing to the record in justifying the action 

Section 7. Present paragraphs (a) through (j) of subsection (1) of section 
120.81, Florida Statutes, are redesignated as paragraphs (b) through (k), 
respectively, and a new paragraph (a) is added to that subsection, to read 

120.81 Exceptions and special requirements, general areas.-

(!) EDUCATIONAL UNITS -

(a) Notwithstandmg s. 120.536{1) and the flush left provisions of s
120.52(8). district school boards may adopt rules to implement their general 
powers under s. 230.22. 

Section 8. This act shall take effect upon becoming a law. 

Approved by the Governor June 18, 1999. 

Filed m Office Secretary of State June 18, 1999. 

CHAPTER 99-380 

House Bill No. 209 

An act relating to alcohol sales; amending s. 567.01, F.S., providing for 
local option elections to determme sales of intoxicating liquors, 
wines, or beer by the drink; amendmg s. 567 06, F S., providmg 
ballot mstructions for local option elections; amending s 567 07, 
F.S., providing for a local option election for sole purpose of deter­
mining whether intoxicating liquors, wmes, or beer may be sold by
the dnnk for consumption on premises; provtding an effective date

Be It Enacted by the Legislature of the State of Florida. 

Section 1. Subsections (2) and (6) of section 567.01, Florida Statutes, are 
amended to read: 

567.01 Petition, order, notice of election.-

(2) The election so ordered shall be to decide either:
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(_a) Whether the sale of intoxicating liquors, wines, or beer shall be pro­
hibited or permitted in said county, and to decide also whether such sale, 
if permitted by said election, shall be restricted to sales by the package as 
hereinafter defined.,_Q[ 

(b) After a prior election has authorized such sale and has restncted
sales to by the package only. whether intoxicating liquors, wines, or beer 
shall be sold by the drink for consumption on premises as provided m s. 
567 07(2)(c) 

(6) It is the purpose and mtent of the Legislature that such election shall
obviate the necessity for holdmg two separate elections, except as provided 
m s. 567.07(2Xc). by determining in one election: 

(a) Whether the sale of intoxicatmg liquors, wmes, or beer shall be pro­
hibited or permitted, and 

(b) If such sales are determmed to be permitted, to further determine
whether the sales so made shall be limited to sales by the package as herem 
before defined, or whether sales by the drink on the premises, as well as 
sales by the package, may be permitted. 

A maJonty of those legally voting at such election must cast their votes for 
selling intoxicatmg hquors, wines, or beer in order that the results of the 
election on the second question shall be effective and bindmg 

Section 2. Subsection (3) is added to section 567 06, Flonda Statutes, to 
read 

567 06 Form of ballot; canvassing votes -

(3) However for a local option election authonzed bys 567.0H2Xbl on
the sole guest10n of whether mtoxicating liquors, wmes, or beer may be sold 
by the dnnk for consumption on premises, ballot mstructions shall be pres­
ented in the followmg form. 

INSTRUCTIONS· Local Option Election on the Following Question 

THE QUESTION BEFORE THE ELECTORATE 1s to decide whether 
1ntox1cating hquors, wines, or beer, containing more than 6 243 percent 
of alcohol by volume. may be sold by the drink for consumpt10n on 
premises in ( ) County, Florida. 

For Sales by the Drink. 

followed by the word "yes" and also by the word "no," and shall be styled in 
such a manner that a "yes" vote w,ll indicate approval of the question and 
a "no" vote will indicate rejection 

Section 3. Section 567 07, Florida Statutes, is amended to read 

567 07 Results of election.-
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03/0-4/99 HOUSE 

03/10/99 HOUSE 

03/16/99 SENATE 
CW15/99 SENATE 

0023199 SENATE 

04.l26/99 SENATE 

04/26/99 HOUSE 
0027/99 HOUSE 

06/04/99 
06/18/99 

Placed on Special Order Calendar, Read second time 
-HJ 00152
Read thtrd time -HJ 00256, CS passed, YEAS 109
NAYS B -HJ 00257
In Messa&es 
Received, referred to Governmental Oversight and Pro­
ducti., ity, Fiscal Pohcy --SJ 00584 
Withdrawn from Governmental Oversight and Produc­
tivity, Fiscal Policy -SJ 00720 ,  S ubstituted for 
CS/CS/SB 206 -SJ 00720, Read second time -SJ 00720.
Amendmentls) adopted --SJ 00720 
Read third time -SJ 00836, CS ptiSed as amended, 
YEAS 39 NAYS 1 -SJ 00836 
In retunung messages 
Concurred -HJ 01-470, CS passed as amended, YEAS 
11q NAYS 5 -HJ 01-472, Ord@l'M engrossed, then en­
rolled -HJ 01-473
Signed by Offi.c@rs and presented to Governor 
Approved by Governor; Chapter No 99-379 

H 109 GENERAL BILI..ICS by Buinus Development A. International 
Trade (EDC); Bitner; Starks; (CO-SPONSORS) Fa■ano; Con■tantine; 
Lynn (Identical CS'S 0108, Sbnilar H 1961, Compare H 0031) 
Unemployment Compensation, (THIS BILL COMBINES Hl09,3 1) extends 
for an additional year temporary reduct.ion m certam contnbution rates for 
specified employers, clanfies provunons re dLSQuahfication for benefits, ex­
tends for speci:fied penod temporary increase m mllllllum weekly & yearly 
benefit amounts for unemployment compensation �nefits, speci:fies benefit 
years, proV1des extension for Fla Trammg Investment Program Amends 
4-4-3 101, 1 11 , 231 Effective Date 07/01/1999 
12/02/98 HOUSE Prefiled 
12/08/98 HOUSE Referred to Busmess Development & Intematlonal 

Trade (EDC), Insurance <CACJ; Fmance & Taxatlon 
\FRC), General Government Appropnat10ns ( FRC f  

02/08199 HOUSE On Committee a�nda-Bustness Development & Inter-
natmnal Trade <EDC), 02/16199, 3 15 pm, Morns Hall­
Workshop 

03/01/99 HOUSE On Committee arenda-Busmess Development & Inter­
national Trade ( EDC), 03/03/99, 10 00 am, Moms Hall 

03/02/99 HOUSE Introduced, referred to Business Development & Inter­
natmnal Trade <EDC), Insurance <CAC !, Fmi!lllCe & Tax­
ation ( FRC); General Government Appropriations 
fFRC ) -HJ 00026, On Committee a�nda- Business De­
velopment &: Interna.tJ.onal Trade <EDC), 02/16/99, 3 15 
pm, Moms Hall-Work.shop, On Committee agenda­
Busmess Development & International Trade tEDCJ, 
03/03/99, 10 00 am. Morns Hall 

03/03199 HOUSE CS combmes this bill wrth 31,  Comm Action. Unam­
mously CS by Business Development & International 
Trade (EDC) -HJ 00286 

03/10/99 HOUSE CS read fint time on 03/10/99 -HJ 00285, Reference(sJ 
rescinded Insurance tCACl, Fmance & Taxation (FRCJ. 
General Government Appropnations (FRC t, Pend mg 
revtew of CS under Rule 113, CS referred to Insurance 
lCAC), Finance & Taxation (FRCl, General Government 
AppropnatJ.ons (FRC) -HJ 00286 

03/2-4/99 HOUSE Withdrawn from Insurance !CACl, Fmance & Taxation 
< FRCl, Gf!neral Government Appropnations (FRC), 
Withdrawn from further coru1.,Iden/Sun/Compa.re B1ll­
( sJ passed, refer to HB 195 1  (Ch 99-131) -HJ 00337 

H 1 1 1  GENERAL BIIL by Heyman 
Operation of Cardrooms, reVISes standards on when card rooms may be oper• 
ared & amount of bets allowable for each round, hand, or game; authonzes 
facihties to award pnzes; redefines terms "authonzed games" &: "net pro­
ceeds", abolishes cert.am adn11ss1on taxes, revises amount of cardroom �­
ce1pts that must be used to supplem1mt gtt:yhound &: 1a1 ala1 purses Am.ends 
8-49.086 Effective Date 07/01/1999 
12/02/98 HOUSE Prefiled 
12/08/98 HOUSE Referred to Regulated Services iCACJ, Fma.nce & Taxa­

tion (FRC), General Government Appropnat1ons (FRC 1, 
W1thdrawn from Regulated Serv1ces (CAC), Fma.nce & 
Taxation (FRC), Gf!neral Government Appropnatlons 
<FRC 1 

12/10/98 HOUSE Withdrawn pnor to mtroduct1on -HJ 00026 

H 1 13 GENERAL BILLJCSJCS/3RD ENG by Correction• (CRC); Crime 
& Puni■hment (CRCl;  Crist; Ball; Feeney; Andrews, 
(CO-SPONSORS} Futch; Crady; Trovillion; Merchant; Maycarden, 
Kyle; Thrasher: Good1ette; Ocles; Jones; Canten•; Villalobos. 
Flana1an; Brown; Fasano; Lynn; Heyman; Byrd; Casey; Spratt 
Putnam; Dockery; J. Miller; Harrlncton; Constantine; Alexander, 
Soren■en; Sanderson; Murman; Stark•; Hafner; Fiorentino 

1 CONTINUED ON NEXT PAGE 
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HISTORY OF SENATE BILLS 

S 202 1CONTINUEDJ 
0311&'99 SENATE On Comm1tttt a�a-Replated lndustnH, 03/'23199, 

3 30 pm, Room----412K 
03/23/99 SENATE Comm Action -CS by Regulated Indu&tnes -SJ 00353, 

03125/99 SENATE 
04123/99 SENATE 
04/26199 SENATE 
Q.4/"27/99 SENATE 
0"'28199 SENATE 
04/29/99 SENATE 

04l29l99 HOUSE 
0</3Ml9 HOUSE 

CS read first ume on 03/25199 -SJ 00361 
Placed on Calendar -SJ 00353 
Placed on Spe,cial Order Calendar -SJ 00792 
Placed on Special Order Calendar -SJ 00792, -SJ 00886 
Placed on Special Order Calendar -SJ 00886, -SJ 0 1222 
Placed on Special Order Calendar-SJ 0122 1, -SJ 014-02
Placed on Special Order Calendar -SJ 01402 , -SJ 
01628, Read �nd tlml'! -SJ 01424, Amendment(s) 
adopted -SJ 0H,24, Read thi.rd tune -SJ 01424, CS 
�d as amend�. YEAS 39 NAYS 1 -SJ 01424 
In M._ 
[hf!<! m Mesu,ee& 

S Z04- GENERAL BILl.JCS by Criminal Jw;tice; Silver (Compare H 
0137, 3RD ENG'B 0349) 
Fu:urm Poueuaon by Mmor; proV1de. that mmorwho vtolates certaJ.n provi-
111on must be detallled m iecutt detentJon fac1.hty, proV1de1i that mmor who 
COIIlIDlts offe� that mvolves � or poiU.s1on of firearm may not receive 
credit for tune servMI, prondes that weaporu. 4t. firearms may not � pos­
aeued or discharced at liChool-sponso:red event or on school property, etc 
Amends 790 22, 1 15, 943 051 ,  985 212 Effecbve Date 07/01/1999 
12/03/98 SENATE Preftled 
0 1/08/99  SENATE �ferred to Cnmm.al Justice, FLSCal Pohcy 
0U12/99 SENATE On Committee ag,mda-Cnminal Justice, 01/1 9/99, 

3 00 pm, Room- 37S 
01/19199 SENATE Comm Action CS by Cnnunal Justice 
01122/99 SENATE Now 10 FlSCal Pohcy 
03/02/99 SENATE Introduced, referred to Cnmmal Justice, Fiscal Policy 

-SJ 00027, On ColilIWttee a�nda---Cnllllllal Justice, 
01/19199, 3 00 pm, Room-37S, Comm Action CS by 
Cnmmal Jui.tice -SJ 00015, CS read first time on 
03/02/99 -SJ 00105, Now m Fi..scal Policy -SJ 00015

CMl'22199 SENATE Withdrum from Fiscal Polley -SJ 00652, Placed on Cal­
endar 

0""23/99 SENATE Placed on Special Order Calendar -SJ 00792. �ad sec­
ond time -SJ 00726 

0""26199 SENATE �ad tlurd tune -SJ 00837, CS passed , YEAS 4-0 NAYS 

0"'26199 HOUSE 
04/27/99 SENATE 
04/'27/99 HOUSE 
04fl7/99 SENATE 
04/29/99 SENATE 

0 -SJ 00838 
In Mei.sa,.es 
�uested House to return --SJ 00099 
Returned -HJ 01«1 
In returrung mess�s 
Reconsidered -SJ 01576, Amendment(s) adopted --SJ 
01576, House Btll substituted -SJ 01576, Laid on Table, 

'-• Iden./SunJCompare BU.Its) passed, refer to HB 34-9 ICh 
,:), 99-284 1 

�� GENERAL BILlJCS/CS by Fiscal Po1icy; Governmental
�i&ht and Productivity; Laurent (Similar CS/lST ENG/H 0107)

A,dmuustr1t1ve Pl'OC.f!dur:e Act remov� entities deKnhMI 10 prov1s1ons � 
.,at.er control distnct.s. from defimt1on of �•�ncy", provides add1t10nal re­
■tnctJons rP apncy'& rolemalung authonty, �ses agency's �pons1b1hties
m �ponse to challeng-e to propo� rule & specifies petitioner's �sponsib1b­
ty ofl'(lmg forward, provides that d1stnct school boards may adopt mies not­
Wlthstandmc rulemalung standards found m �rt.am provlS!ons , etc .�mends
Ch 120 Effective Date Upon bttommg law 
12/03/98 SENATE Preftled 
01/08199 SENATE �ferred to Governmental Oversight and Product1v1ty, 

Fiscal Pohcy 
03/02/99 SENATE Introduced , rPferred to Governmental O\. ers11'ht and 

ProductJvity, Fiscal Po hey -SJ 00028 
03/08/99 SENATE On Committee agenda-Governmental Oversight and 

Productivity, 03/11/99, 9 00 am, Room-37S 
03/11/99 SENATE Comm Action CS by GQ..ernmentaJ Ch.ers1ght and Pro­

ductlVlty -SJ 00257, CS rPad first time on 03/16/99 - SJ
00281 

03/12/99 SENATE Now m Fiscal Pohcy -SJ 00257 
Q.4.116199 SENATE On Comm1twe agenda-Fiscal Pohcy, 04/21/99, 1 00 

pm, Room-4 12K 
O-ifll/99 SENATE Comm Action -CS/CS by Fiscal Pohcy -SJ 00707, CS 

read first time on Q412:li99 -SJ 00708
04l'22/99 SENATE Placed on Calendar -SJ 00707
0,V,23/99 SENATE Placed on Special Orclt'r Calendar -SJ 00792, Read sec­

ond time -SJ 00720, Amt'ndmentls )  adopted -SJ 00720,
House Bill substitutt'd -SJ 00720, Laid on Table, Iden / 
Sim /Comp•� B1lll s 1  pai.sed , Tt"fer to CS/HB 107 I Ch 
99- 379)

(PA.GE NUMBERS REFLECT I!_AIJ_._)' SENATE AND HOUSE JOlJR:-J .US 
· PLACEMENT IN FINAL BOUND JOURNALS MAY VARY1 

8 208 JOINT RESOLUTION by Harp-ett, ! CO-SPONSORS)
Holzendorf; Dawson-Wb1te, Jonea; Meek (Identical H 0263, Compatt 
H 02:66, H 1811, S 0210)
Felon's Right to &gist.er or Vote constitutlonal amendment to authonz" 
Legislature to prov1dt" cond1tlons under wh1ch conv1cu-d felon's nght to regi.s 
ter or vote or hold office may � restored by statute Amends a 4-, Art VI 
12'03/98 SENATE Prefiled 
01/08/99 SENATE Referred to Ethics and Electioni., Rules and Calendar 
03/02/99 SENATE Introduced, referred to Ethics and Elections, Rule& and 

Calendar -SJ 00028, On Committee agenda-Ethics 
and ElectJons, 03/04"99, 3 30 pm, Room-309C 

03/().4./99 SENATE Comm Action Favorable with 2 amendment(s l  by Eth­
ics and Elt"Ctions -SJ 00131 

03/05199 SENATE Now m Rules and Calendar -SJ 00 131 
04/30/99 SENATE Died m Comrmttee on Rulei. and Calendar 

S 210 GENERAL BILL by Harp-ett; (CO-SPONSORS) Holzendorl; 
Daw10n-White; Jones; Meek (Identical H OH6, Compare H 02&3, H 
181 1, S 0208) 
Felons' R1cht to Vote provides for automatic rfft.Oratlon of former felons' 
nght to vote follow mg completion & sat1sfact1on of sen ten� of mcarceratJ.On 
& commuruty superv1s1on, provides conditions on such automatic restora• 
t10n, takes effect on date ofSJR 208, or another amendment to State Consti­
tution which authonzes, or ttmoves im�unents to, enactment of tlus act 
by Legii..lature Amt"-nds 97 04 1 Effective Date Contingent 
12103/98 SENATE Prefiled 
01/08/99 SENATE Referred to Ethics and Elections, Cnmmal Justice 
03/02/99 SENATE Introduced, referred to Ethics and Elections, Cnmmal 

Justice -SJ 00028, On Colillllltttt agenda-Ethics and 
Elections, 03/04/99, 3 30 pm, Room-309C 

03/0099 SENATE Comm Action Favorable Wlth 2 amend mentli.1 by Eth­
ics and Elections -SJ 00130 

03/05/99 SENATE Now m Cnmmal Justice -SJ D0130 
04/30/99 SENATE Died m Comrmttee on Cnmmal Justice 

S 212 GENERAL BILL by Dia>-Balart (Compare H 0IH5)
W1tn"sses 10 Judicial Proceedi�. proh1b1ts threatelll.lll' employee with d1s­
nussal because of employee's testimony or appearance as witness U1 Judicial 
proceeding, authonzes court to hold employer m contempt for d1smissm&", or 
threaterung to d1sm1ss, employee because ofemployee'i. appearan� or testi­
mony as witness Amends 92 57 Effect1,•e Date 07/01/1999 
12/03/98 SENATE Pre-filed 
01/08/99 SENATE Referred to Jud1c1ary 
01/12/99 SENATE On Committee agenda--Jud1ciary, 0lt20/99, 1 00 pm, 

Room- l l0S 
0lt20/99 SENATE Comm Action -Favorable by Judiciary 
01/22/99 SENATE Placed on Calendar 
03/02/99 SENATE Introduced, refe rred to Jud1c1ary -SJ 00028, On Com­

mittt"e agenda-Jud1c1ary, 0 1/20/99, 1 00 pm, 
Room-1 lOS, Comm Act.loo -Favorable by Jud1c1ary 
-SJ 00015 ,  Placed on Calendar -SJ 00015

03/24-/99 SENATE Placed on  Special Order Calendar -SJ 00308, Read st'<'. 
ond tune -SJ 00303 

03/30/99 SENATE Read third time -SJ 00377, Passed, YEAS 37 NAYS 0 
-SJ 00377

04/06/99 HOUSE In Messa�s 
04/30/99 HOUSE Died m Messages 

S 214 GENERAL BILl/CSICS/lST ENG by Comprehenaive P1aruunc:,
Local and Military Affairs, Commerce and Economic Opportunities; 
Silver (Similar 2ND ENGffi 0297, Compare CSICS/3RD ENG/H 0017, 
CSr'2ND ENG/S 0260, CSr'2ND ENG/S 1510)
F1ond� Empowennent Zone All, authonzes mumcipaht1es to d"s1gnate s,lt· 
elbte enterpnse zones, creates said act & defines terms, provtdt"s legislatn e 
intent, prm11des for admmistrat10n by DCA, provides requirem"nts for t"hgi­
b1ht) defines as �qualified h1gh-<:nme a�a� areas rece1vtng 1999 federal "m­
powennent zone designat10n, defines as "quahfied county" county that con­
tains area rece1vmg 1999 enterpnse community designation, etc Affipnds 
Chs 212,  290 Appropnat10n $3,500,000 Effective Date Upon becommg 
law 
12/03198 SENATE Prefiled 
OUOB/99 SENATE Referred to Comm"rce and Economic Opportum t1t's 

Comprehensive Plannmg, Local and M1htary Aff:HTS, 
Fiscal Policy 

03/02/99 SENATE Introduced, referred to Commert"'e and Econonuc Oppar· 
tumtit's, Compreh"ns1ve Planmng, Local and M11itan 
Affairs, Fiscal Pohn -SJ 00028, On Comm1tt€e aipnda 
-Commerce and Economic Opportumt1es, 03/03/99. 
1 0  4-5 am, Room- l l0S 

03/03/99 SENATE Comm .\ction CS b,· Comm"rce and Economic Oppor 
tumups -SJ 0013 1 ,  CS read first t1m" on 03/05199 -S.1
00132 

03/05/99 SEN A.TE. Nov. J11 Co1nprt'h1;.'0sn e Planning, Local and M1htarv Af­
fai rs -SJ 00 1 3 1  

1COJ\TlNllED Q !',  NEXT P.\GE 1 
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CITATOR-BILLS INTRODUCED AND PASSED 

(Citator reftecta Florida Statute numbers listed in ftnal p:csrd bill-not 

necessarily final lltatutory placement. Verify with F.S. tracing tables.)

FLORIDA STATUTE CHAPl'Ell UIS (CONT) FLORIDA STATUTE CHAPTEJl 110 (CONT ) FLORIDA STATUTE CHAPTl!ll 112 (CONT) 
106 03 S3H, H 559, 110.2031 S 352 11265 S 2530, li..lml,1(99-392) 

H 585 110205 ll...ZM(99-240), S 352, 112 658 s..=99-255 ), H 22111 
10604 S92, S314, S 360, S 856, 112 661 S 1992, H 1625 

H 559, H 585 =<99-271), S 2004-, 112.6&2 S 1992, H 1625 
10606 S 1060 S 2220, S 222(, 112.665 :u=99-255), H 2219 
106 051 S 1060 S 2328, S 2356, 
10607 S314, H 559, S 24 10, il._2®Z(99-228), FLOlllDA STATUTE CHAPTEll 117 

H 565 H 73, H-'97, 117 01 81566
106 071 S 1782, H 1507 a.i=ll9-B), H 1649, 117 05 S838, IUQ;!1(99-2) 
106 075 S31' H.J1Q1199-399), H 1961, 117 103 5..llii§<99-251), S 22'2, 

106 08 S 314, S 968, H 2051, =99-397) H 1077 

S 1210, H 171, 110 207 S 2410, ll..lifil(99-399) 11720 5..llii§(99-251) 
H 565, H 2109, 110 209 s 200<, S 2410, 

H___ll!;;ll99- 355) H 497, ll..lifill99-399) n.DRIDA 8TA1UI'E CHAPTER 111 
106 082 S838, �(99-2) 11021 S 2004, H 497 11810 5..llii§{99-251), S 2242, 
106 087 S314, S 852, 110211 s 200<, H 497 H 1077 

H 171, H 585, 110 219 s 200<, H 497 11812 iilOO!i(99- 251 ), S 2242, 
�99-6) 1102 35 S 2 410, !U1l!1199-399) H 1077 

106 09 S 1-412, H 1965 110.4021 S 352 FLORIDA STATI.JTE CHAPTEJl 111 
106 1,n H 2109 110407 S 2 410, !l..11Q1199- 3119) 
106 143 5...1M(99-318), H 2109 110 503 S2410, lil'lll1199- 399) 119 07 :Ll1Q{99-2 01), S 1718, 

10615 S 1782, H 1507 110 504 S 2-410, H...ilQ1(99-399) 
S 1998, S 2110, 

10617 $ 2200. H 1507 110 6011 S 352 S 2328, H 23, 
106 19 S 314, H 171, 110605 S 2-410, lil1Q1(99-399) H25, H 43, 

H 565 110607 S2'10, lil1Q1(99-399) H 51, H 2051 
106 29 S 314. H 171, FLORIDA STATUTE CHAPTER 112 119 19 S 1158, H 2039 

H 565 112 05 �99-255), H 2219 FLORIDA STATUl'E CHAPTER 120 
FWRIDA STATUl'E CHAPI'ER 110 112 061 =99-155), S 856, 120 52 S 206, �99-245), 
110 1082 �99-255), H 2117 S 2410, H 77, H..l.Q1(99-379) 
110109 S 2410, H 1707 H 1053(9 9-8), H..liQ1199-399) 120 536 S 206, H ... 127:<99-379> 
110 1099 S 1248, S 1924, 112 175 s 200<, H-497 1205.( S 206. IUJ11(99- 379) 

S 2.(10, H...l.1Q1.(99-399), 112 18 S 2530, ll....l88a.(99-392) 120 56 S 206, 
11...lQ7.(99-379) 

H 1933 112 19 s 83e, li..lml99-2> 12057 S 206, S838, )� 110112 S 838. S 20CM-, 112 191 S 838, IUl!ll199-2) H....1.01(99-379), IUQ;!1199-2 ) 
S 2328, S 2-410, 112 215 �99-159), S838, 120 595 S838, IUQ;!1199-2) 
H 497, IUl!lll99-2), H 169, H...ll!:!1199-2) 12 0 68  S 206, H 107 
IU1fl1(99-399), H 2051 112.312 S 304, H 1763 120 696 H 1-479, H 2017 

110 1165 5...1®(99-155), H 77 112.313 S 304 , s 838, 
110 1225 S 200-4, H-497 lUNZl99-2J, H 1763 120 696 HU79, H 2017 

110 1227 S 1-400, �99-255), 112.3135 S 838, ll..lN1(99-2) 12080 S"56, S 2220, 

H 1869, H 2219 112 31<&3 S 838, =<99-2) �(99-8), =99-397) 
110123 li.232199-264), S 800, 112 31« S 30.(, H 1763 120 81 S206, S "38, 

S 838, S 2194, 112 3145 S 30.(, S 2410, �99-2 45 ), S 1756, 
S 222-4, �99-255), , !illfill99-399), H 1763 S 2262, IUJ11199-379), 
S 235 6, S 2410, 112 31-46 H 1763 H.lfil(99-39e), IUQ;!1(99- 2) 
li...1Qa1(99-2), H 1.(15, 112 31"7 H 1763 FLOlllDA STATU'l'E CIIAPTEll 111 
H 16-49, ll..lifil(99-399), 112 3148 S 304, H 1763 121011 S838, S 2530, 
H 1961, H 2219 112 31.(9 S 30-4, H 1763 

110 12315 S 203.(, S 222.(, 112 3151 S 304, H 1763 IUl!lll99- 2), �(99-392) 

�99-2 55), S 2356, 112 317 S 304, H 1763 121 021 S35 4, S356, 

�(99-228), H 1649, 112 3173 �99-255), H 2219 S3511, S 362, 
H 1961, H 2219 112 3175 S 11«, H 1851 S66e, s 6"0, 

110 1232 S 222-4, U25Q(99-2 5 5), 112.3185 S 11«, H 1763, S838, S 854, 
S 2356, H 16-49. H 1851 s 851!, S 118-4, 
H 1961, H 2219 ll2_3187 =99-333) S 1222, S 1-460, 

110 123.( S 222-4, s..z=99-255l, ll2-3188 =99-333) ll__22!!2(99-2 55 ), S 2530 , 
S 2356, H 1649, 112 31895 �99-333) H97, H 123, 
H 1961, H 2219 112 3215 S 304, H 1763 H5-47, IUQ;!1199-2), 

110 1238 S 2224, �99-2 55), 112 322 S 304, H 1763 ll...l.Qfil(99-7), �99- 9), 
H 1649 112 3232 S 30,4, H 1763 Hl&U, �99-392 ), 

110 1239 S 2356, =199-228), 112 32-4 S 304, H 1763 H 2219 
H 1791, H 1961 112 352 S 838, s..z=99-255), 121 025 S 2224, u=99-25 5), 

110 12-46 S 2410, !U1Q1199-399) H..ll!,lll99-2), H 2219 H 1649, H 2219 
110 131 S 3&4, S 1050, ll2 354 s..z=90-255>, H 2219 121 027 ll__22!!2199-25 5 ), S 2530, 

S 2410, H 895, 112 356 �99-255), H 2219 �99-392), H 2219 
H.J1Q1199-399) 112 358 �99-255), H 2219 121 031 a=99-255), S 2530, 

110 1315 S 350, S 2410 112 361 S 838, =a!!(99-255), �99-392), H 2219 
110 1316 S 350, $ 2410 !UQ.31199-2), H 2219 121 048 S838, H....l.Q31(99-2) 
110 151 �99-207), S 2092, 112 362 �99-255), H 2219 

S2-UO, �99-30,4), 112 363 S 356, s..22aQ(99-255 ), 121 051 S35-t. S838, 

H....l1.Q1(99-399) H 595, H 631, S858, s..z=99-255), 

110 161 S 200-4, S 222◄, H 2219 S 2530, IUQ;!1199-2), 

�99-255), S 2356. 112 532 S 666, H 157 =199-9), H...lJ!!!a(99-392), 
H -497, H 1649, 112 533 S 666, H 157 H 2219 
H 1961, H 2219 112 534 S 666, H 157 121 0511 �99-255}, H 2219 

llO 181 S 200◄, S2-UO, 112 625 S 1992 121 0515 S 356, S 358, 
H 497, li...l1Q1(99-399) 112 63 �99-255), S 2530, S 668. S 680, 

110 201 S 352. S2"10, ll..l!!!lal99-392J, H 2219 ll__22!!2199-255 ), H 97, 
H...l1Q1(99-399) 112 64 �99-255), S 2530, H 123. H...lSDa(99-392), 

110 203 S 352 H 2219 H 2219 

(BILIS UNDERLINED HAVE PASSED BOTH CHAMBERS) 
<CONTINUED ON NEXT PAGE) 

(CITATOR INCLUDES COMMITIEE SUBS Ii: AMENDED BILLS) 
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Florida House of Representatives - 1999 

By Representative Pruitt 

A bill to be entitled 

An act relating to the Administrative Procedure 

Act; amending ss. 120.52 and 120.536, F.S.; 

removing entities described in ch. 298, F.S., 

relating to water control districts, from the 

definition of "agency"; providing that an 

agency's confirmation of a statutory exemption 

is not agency action and is not subJect to 

provisions relating to decisions which affect 

substantial interests; providing additional 

restrictions with respect to an agency 1 s 

rulemaking authority; amending s. 120.56, F.S.; 

revising an agency's responsibilities in 

response to a challenge to a proposed rule; 

amending s. 120.57, F. S., relating to hearings 

involving disputed issues of material fact; 

revising an agency's authority with respect to 

reJection or modification of conclusions of law 

in its final order; providing an effective 

date. 

HB 107 

22 I Be It Enacted by the Legislature of the State of Florida: 

23 

24 Section 1. Paragraph (bl of subsection (1) and 

25 
I 

subsections (2) and (8) of section 120.52, Florida Statutes, 

26 1998 Supplement, are amended to read: 

27 

28 

29 

120.52 Definitions.--As used in this act: 

(1) 

(b) 

"Agency 11 means: 

Each state officer and state department, 

30 
I 

departmental unit described in s. 20.04, commission, regional 

31 planning agency, board, multicounty special district with a 

1 
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1 majority of its governing board comprised of nonelected 

HB 107 

2 persons, and authority, including, but not limited to, the 

3 Comm1.ssion on Ethics and the Game and Fresh Water Fish 

4 Commission when acting pursuant to statutory authority derived 

5 from the Legislature, educational units, and those entities 

6 described in chapters 163, r9ft-,373, 380, and 582 and s. 

7 186.504, except any legal entity or agency created in whole or 

8 in part pursuant to chapter 361, part II, an expressway 

9 authority pursuant to chapter 348, or any legal or 

10 administrative entity created by an interlocal agreement 

11 pursuant to s. 163.01{7), unless any party to such agreement 

12 is otherwise an agency as defined in this subsection. 

13 (2) "Agency action" means the whole or part of a rule

14 or order, or the equivalent, or the denial of a petition to 

15 adopt a rule or issue an order. The term also includes any 

16 denial of a request made under s. 120.54(7). The term does not 

17 include an agency's confirmation or affirmance of a statutory 

18 exemption, and such an act is not subject to s. 120.569 or s. 

19 120.57. 

20 (8) ''Invalid exercise of delegated legislative

21 authority" means action which goes beyond the powers, 

22 functions, and duties delegated by the Legislature. A proposed 

23 or existing rule 1s an invalid exercise of delegated 

24 legislative authority if any one of the following applies: 

25 (a) The agency has materially failed to follow the

26 applicable rulemaking procedures or requirements set forth in 

27 this chapter; 

28 (b) The agency has exceeded its grant of rulernaking

29 authority, citation to which is required by s. 120.54(3) (a)l.; 

30 

31 

2 
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1 {c) The rule enlarges, modifies, or contravenes the 

2 specific provisions of law implemented, citation to which is 

3 required by s. 120.54 (3) (a) 1.; 

4 (d) The rule is vague, fails to establish adequate

5 standards for agency decisions, or vests unbridled discretion 

6 in the agency; 

7 (e} The rule is arbitrary or capricious; 

8 (fl The rule is not supported by competent substantial 

9 evidence; or 

10 (g) The rule imposes regulatory costs on the regulated

11 person, county, or city which could be reduced by the adoption 

12 of less costly alternatives that substantially accomplish the 

13 statutory obJectives. 

14 

15 A grant of rulemaking authority is necessary but not 

16 sufficient to allow an agency to adopt a rule; a specific law 

17 to be implemented is also required. An agency may adopt only 

18 rules that implement, interpret, or make more specific the 

19 detailed particular powers and duties granted by the enabling 

20 statute. No agency shall have authority to adopt a rule only 

21 because it is reasonably related to the purpose of the 

22 enabling legislation or 1s within the agency's class of powers 

23 and duties and is not arbitrary and capricious, nor shall an 

24 agency have the authority to implement statutory provisions 

25 setting forth general legislative intent or policy. Statutory 

26 language granting rulemaking authority or generally describing 

27 the powers and functions of an agency shall be construed to 

28 extend no further than the detailed particular powers and 

29 duties conferred by the same statute. 

30 Section 2. Subsection (1) of section 120.536, Florida 

31 Statutes, is amended to read: 

3 
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120.536 Rulernaking authority; listing of rules 

2 exceeding authority; repeal; challenge.--

HB 107 

3 (1) A grant of rulemaking authority is necessary but

4 not sufficient to allow an agency to adopt a rule; a specific 

5 law to be implemented is also required. An agency may adopt 

6 only rules that implement, interpret, or make more specific 

7 the detailed particular powers and duties granted by the 

8 enabling statute. No agency shall have authority to adopt a 

9 rule only because it is reasonably related to the purpose of 

10 the enabling legislation or is within the agency's class of 

11 powers and duties and is not arbitrary and capricious, nor 

12 shall an agency have the authority to implement statutory 

13 provisions setting forth general legislative intent or policy. 

14 Statutory language granting rulemaking authority or generally 

15 describing the powers and functions of an agency shall be 

16 construed to extend no further than the detailed particular 

17 powers and duties conferred by the same statute. 

18 Section 3. Paragraph (a) of subsection (2) of section 

19 120.56, Florida Statutes, is amended to read: 

20 120.56 Challenges to rules.--

21 (2) CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.--

22 (a) Any substantially affected person may seek an

23 administrative determination of the invalidity of any proposed 

24 rule by filing a petition seeking such a determination with 

25 the division within 21 days after the date of publication of 

26 the notice required by s. 120.54(3) (a), within 10 days after 

27 the final public hearing is held on the proposed rule as 

28 provided by s. 120.54 (3) (cl, within 20 days after the 

29 preparation of a statement of estimated regulatory costs 

30 required pursuant to s. 120.541, if applicable, or within 20 

31 days after the date of publication of the notice required by 

4 
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1 s. 120.54(3) (di. The petition shall state with particularity

2 the obJections to the proposed rule and the reasons that the 

3 proposed rule is an invalid exercise of delegated legislative 

4 authority. The agency then has the burden of going forward 

5 and the burden to prove by a preponderance of the evidence 

6 that the proposed rule is not an invalid exercise of delegated 

7 legislative authority as to the objections raised. Any person 

8 who is substantially affected by a change in the proposed rule 

9 may seek a determination of the validity of such change. Any 

10 person not substantially affected by the proposed rule as 

11 initially noticed, but who is substantially affected by the 

12 rule as a result of a change, may challenge any provision of 

13 the rule and is not limited to challenging the change to the 

14 proposed rule. 

15 Section 4. Paragraph (1) of subsection (1) of section 

16 120.57, Florida Statutes, 1998 Supplement, is amended to read: 

17 120.57 Additional procedures for particular cases.--

18 (1) ADDITIONAl PROCEDURES APPLICABLE TO HEARINGS

19 INVOLVING DISPUTED ISSUES OF MATERIAl FACT.--

20 (1) The agency may adopt the recommended order as the

21 final order of the agency. The agency in its final order may 

22 reject or modify the clearly erroneous conclusions of law �ver 

23 which it has substantive 7urisdiction and interpretation of 

24 administrative rules over which it has substantive 

25 I Jurisdiction. Rejection or modification of conclusions of law 

26 

27 

28 

may not form the basis for rejection or modification of 

findings of fact. The agency may not reJect or modify the 

findings of fact unless the agency first determines from a 

29 review of the entire record, and states with particularity in 

30 the order, that the findings of fact were not based upon 

31 competent substantial evidence or that the proceedings on 

5 
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1 which the findings were based did not comply with essential 

2 requirements of law. The agency may accept the recommended 

3 penalty in a recommended order, but may not reduce or increase 

4 it without a review of the complete record and without stating 

5 with particularity its reasons therefor in the order, by 

6 citing to the record in justifying the action. 

7 Section 5. This act shall take effect upon becoming a 

8 I law. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

***************************************** 

HOUSE SUMMARY 

Removes entities described in ch. 298, F.S., relating to 
water control districts, from the definition of "agency" 
under the Administrative Procedure Act. Provides tfiat an 
agency's confirmation of a statutory exemption is not 
agency action under the act and is not subJect to 
provisions relating to decisions which affect substantial 
interests. Provides additional restrictions with respect 
to an agency's rulemak1.ng authority. Revises an agency's 
responsibilities 1.n res�onse to a challenge to a proposed 
rule. Revises an agency s authority with respect to 
reJection or modification of conclusions of law in its 
final order following a hearing involving disputed issues 
of material fact. 

6 
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Amendment No. 

Senate 

SENATE AMENDMENT 

CHAMBER ACTION 
House 

11 I Senator Laurent moved the following amendment: 

12 

13 

14 

15 

Senate Allendaent (with title aaendaent) 

Delete everything after the enacting clause 

16 I and insert: 

17 Section 1. It 1s the intent of the Legislature that 

18 mod1ficat1ons contained in sections 2 and 3 of this act which 

19 apply to rulemaking are to clarify the limited authority of 

20 agencies to adopt rules in accordance with chapter 96-159, 

21 Laws of Florida, and are intended to reject the class of 

22 powers and duties analysis. However, it 1s not the intent of 

23 the Legislature to reverse the result of any specific judicial 

24 decision. 

25 Section 2. Subsections (1) and (8) of section 120.52, 

26 I Florida Statutes, 1998 Supplement, are amended to read: 

27 

28 

29 

120.52 Definitions.--As used in this act: 

( 1) "Agency" means:

(a) The Governor in the exercise of all executive

30 I powers other than those derived from the constitution. 

31 
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1 � State officer and state department, and each 

2 departmental unit described in s. 20.04�, 

3 2. Authority, including a regional water supply

4 authority. 

5 3. Board.

6 4. Comnu.ssion, including the Commission on Ethics and

7 the Game and Fresh Water Fish Commission when acting pursuant 

8 to statutory authority derived from the Legislature. 

9 � Regional planning agency�, board, 

10 §..:_ Mult1county special district with a rnaJority of its 

11 governing board comprised of nonelected persons�,----and 

12 authority, 111clud1ng, but not l1nuted to, the Conuuission on 

13 Ethics and Ll1e Game and Fresh Waler Fish Collllnission wheli 

141 act1119 pursuaat Lo statutory authority derived from Ll1e 

15 Legislature, 

16 

17 

18 

7. Educational un1..ts., and those entities 

8. Entity described in chapters 163, �373, 380, 

and 582 and s. 186.504, except any legal entity or agency 

19 I created in whole or in part pursuant lo chapter 361, part II, 

20 I au expressway author1Ly pursuant to chapter 340, or &11j legal 

21 
I 

or ach1dnislral1ve entity created by an 111Lcrlocal agreement 

22 pursuant to s. 163.01(7), unless any party lo such agreement 

23 I 1s otherwise an agency as defined 111 tl11s subsect1on. 

24 

25 

26 

27 

28 

29 

30 

31 

(c) Each other unit of government in the state,

including counties and rnunic1..pal1t1es, to the extent they are 

expressly made subject to this act by general or special law 

or existing judicial decisions. 

This definition does not include any legal entity or agency 

created in whole or in part pursuant to chapter 361, part II, 

an expressway authority pursuant to chapter 348, any legal or 
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Amendment No. 

SENATE AMENDMENT 

administrative entity created by an interlocal agreement 

pursuant to s. 163.01(7), unless any party to such agreement 

is otherwise an agency as defined in this subsection, or any 

multicounty special district with a rnaJority of its governing 

board comprised of elected persons; however, this def1.nit1.on 

shall include a regional water supply authority. 

(8) "Invalid exercise of delegated legislative

authority" means action which goes beyond the powers, 

functions, and duties delegated by the Legislature. A proposed 

or existing rule 1s an invalid exercise of delegated 

legislative authority if any one of the following applies: 

(a) The agency has materially failed to follow the

applicable rulemaking procedures or requirements set forth in 

this chapter; 

(bl The agency has exceeded its grant of rulernaking 

authority, citation to which is required by s. 120.54 (3) (a) 1.; 

(c) The rule enlarges, modifies, or contravenes the

specific provisions of law implemented, citation to which is

required by s. 120.54 (3) (a) 1.; 

(d) The rule is vague, fails to establish adequate

standards for agency decisions, or vests unbridled discretion 

in the agency; 

{e) The rule is arbitrary or capricious; 

(fl The rule is not supported by competent substantial 

evidence; or 

(g) The rule imposes regulatory costs on the regulated

person, county, or city which could be reduced by the adoption 

of less costly alternatives that substantially accomplish the 

statutory obJectives. 

31 I A grant of rulernaking authority is necessary but not 

3 
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SENATE AMENDMENT 

1 sufficient to allow an agency to adopt a rule; a specific law 

2 to be implemented 1s also required. An agency may adopt only 

3 rules that implement or-,interpret the, or make specific the 

4 particular powers and duties granted by the enabling statute. 

5 No agency shall have authority to adopt a rule only because it 

6 1s reasonably related to the purpose of the enabling 

7 legislation and is not arbitrary and capricious or 1s within 

8 the agency 1 s class of powers and duties, nor shall an agency 

9 have the authority to implement statutory provisions setting 

10 forth general legislative intent or policy. Statutory language 

11 granting rulernaking authority or generally describing the 

12 powers and functions of an agency shall be construed to extend 

13 no further than implementing or interpreting the specific the 

14 part1cula1 powers and duties conferred by the same statute. 

15 Section 3. Section 120.536, Florida Statutes, is 

16 I amended to read: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

120.536 Rulemaking authority; listing of rules 

exceeding authority; repeal; challenge.--

(11 A grant of rulernaking authority is necessary but 

not sufficient to allow an agency to adopt a rule; a specific 

law to be implemented is also required. An agency may adopt 

only rules that implement or,--interpret the, or make specific 

tl1c particular powers and duties granted by the enabling 

statute. No agency shall have authority to adopt a rule only 

because it is reasonably related to the purpose of the 

enabling legislation and is not arbitrary and capricious or is 

within the agency's class of powers and duties, nor shall an 

agency have the authority to implement statutory provisions 

setting forth general legislative intent or policy. Statutory 

language granting rulemaking authority or generally describing 

the powers and functions of an agency shall be construed to 
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SENATE AMENDMENT 

1 extend no further than implementing or interpreting the 

2 specific Llte particular powers and duties conferred by the 

3 same statute. 

4 (21i21 By October 1, 1997, each agency shall provide 

5 

6 

7 

8 

9 

10 

to the Administrative Procedures Committee a listing of each 

rule, or portion thereof, adopted by that agency before 

October 1, 1996, which exceeds the rulemaking authority 

permitted by this section. For those rules of which only a 

portion exceeds the rulemaking authority permitted by this 

section, the agency shall also identify the language of the 

11 rule which exceeds this authority. The Administrative 

12 Procedures Committee shall combine the lists and provide the 

13 cumulative listing to the President of the Senate and the 

14 I Speaker of the House of Representatives. The Legislature 

15 shall, at the 1998 Regular Session, consider whether specific 

16 legislation authorizing the identified rules, or portions 

17 thereof, should be enacted. By January 1, 1999, each agency 

18 shall initiate proceedings pursuant to s. 120.54 to repeal 

19 each rule, or portion thereof, identified as exceeding the 

20 rulernaking authority permitted by this section for which 

21 authorizing legislation does not exist. By February 1, 1999, 

22 the Administrative Procedures Committee shall submit to the 

23 President of the Senate and the Speaker of the House of 

24 Representatives a report identifying those rules that an 

25 agency had previously identified as exceeding the rulemaking 

26 authority permitted by this section for which proceedings to 

27 repeal the rule have not been 1n1t1ated. As of July 1, 1999, 

28 the Administrative Procedures Committee or any substantially 

29 affected person may petition an agency to repeal any rule, or 

30 portion thereof, because it exceeds the rulernaking authority 

31 permitted by this section. Not later than 30 days after the 
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1 date of filing the petition if the agency 1s headed by an 

2 individual, or not later than 45 days if the agency 1s headed 

3 by a collegial body, the agency shall initiate rulemaking 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

proceedings to repeal the rule, or portion thereof, or deny 

the petition, giving a written statement of its reasons for 

the denial. 

j_l)__1 By October 1, 1999, each agency shall provide to 

the Administrative Procedures Cornrruttee a listing of each 

rule, or portion thereof, adopted by that agency before the 

effective date of the bill, which exceeds the rulernak1ng 

authority permitted by this section. For those rules of which 

only a portion exceeds the rulemaking authority permitted by 

this section, the agency shall also identify the language of 

14 I the rule which exceeds this authority. The Administrative 

15 Procedures Committee shall combine the lists and provide the 

16 cumulative listing to the President of the Senate and the 

17 Speaker of the House of Representatives. The Legislature 

18 shall, at the 2000 Regular Session, consider whether specific 

19 legislation authorizing the identified rules, or portions 

20 thereof, should be enacted. By January 1, 2001, each agency 

21 shall initiate proceedings pursuant to s. 120.54 to repeal 

22 each rule, or portion thereof, identified as exceeding the 

23 rulemaking authority permitted by this section for which 

24 authorizing legislation does not exist. By February 1, 2001, 

25 the Administrative Procedures Comnuttee shall submit to the 

26 President of the Senate and the Speaker of the House of 

27 Representatives a report identifying those rules that an 

28 agency had previously identified as exceeding the rulernaking 

29 authority permitted by this section for which proceedings to 

30 repeal the rule have not been initiated. As of July 1, 2001, 

31 the Administrative Procedures Comttee or any substantially 
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1 affected person may petition an agency to repeal any rule, or 

2 portion thereof, because it exceeds the rulemaking authority 

3 permitted by this section. Not later than 30 days after the 

4 date of filing the petition if the agency is headed by an 

5 individual, or not later than 45 days if the agency 1s headed 

6 by a collegial body, the agency shall initiate rulemaking 

7 proceedings to repeal the rule, or portion thereof, or deny 

8 the petition, giving a written statement of its reasons for 

9 the denial. 

10 (3) All proposed rules or amendments to existing rules

11 filed with the Department of State on or after October 1, 

12 1996, shall be based on rulemaking authority no broader than 

13 that permitted by this section. A rule adopted before October 

14 1, 1996, and not included on a list submitted by an agency in 

15 accordance with subsection {2) may not be challenged before 

16 November 1, 1997, on the grounds that it exceeds the 

17 rulemaking authority or law implemented as described by this 

18 section. A rule adopted before October 1, 1996, and included 

19 on a list submitted by an agency in accordance with subsection 

20 (2) may not be challenged before July 1, 1999, on the grounds

21 that it exceeds the rulemaking authority or law implemented as 

22 described by this section. A rule adopted before the effective 

23 date of the bill, and included on a list submitted by an 

24 agency in accordance with subsection (2) (b) may not be 

25 challenged before July 1, 2001, on the grounds that it exceeds 

26 the rulemaking authority or law implemented as described by 

27 this section. 

28 (4) Nothing in this section shall be construed to

29 change the legal status of a rule that has otherwise been 

30 Judicially or administratively determined to be invalid. 

31 Section 4. Paragraph (fl of subsection (11 of section 
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1 120.54, Florida Statutes, 1998 Supplement, is amended to read: 

2 120.54 Rulernaking.--

3 (11 GENERAL PROVISIONS APPLICABLE TO ALL RULES OTHER 

4 THAN EMERGENCY RULES.--

5 (f} An agency may adopt rules authorized by law and 

6 necessary to the proper implementation of a statute prior to 

7 the effective date of the statute, but the rules may not be 

8 effective enforced until the statute upon which they are based 

9 1s effective. An agency may not adopt retroactive rules, 

10 including retroactive rules intended to clarify existing law, 

11 unless that power 1s expressly authorized by statute. 

12 Section 5. Paragraph (a) of subsection (2) of section 

13 120.56, Florida Statutes, 1s amended to read: 

14 

15 

16 

120.56 Challenges to rules.--

(21 CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.-­

(a) Any substantially affected person may seek an

17 administrative determination of the invalidity of any proposed 

18 rule by filing a petition seeking such a determination with 

19 the division within 21 days after the date of publication of 

20 the notice required by s. 120.54(31 (al, within 10 days after 

21 the final public hearing is held on the proposed rule as 

22 provided by s. 120.54(31 (cl, within 20 days after the 

23 preparation of a statement of estimated regulatory costs 

24 required pursuant to s. 120.541, if applicable, or within 20 

25 days after the date of publication of the notice required by 

26 s. 120.54(31 (di. The petition shall state with particularity

27 the objections to the proposed rule and the reasons that the 

28 proposed rule is an invalid exercise of delegated legislative 

29 authority. The petitioner has the burden of going forward.The 

30 agency then has the burden to prove by a preponderance of the 

31 evidence that the proposed rule 1s not an invalid exercise of 
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1 delegated legislative authority as to the objections raised. 

2 Any person who 1s substantially affected by a change in the 

3 proposed rule may seek a determination of the validity of such 

4 change. Any person not substantially affected by the proposed 

5 rule as initially noticed, but who 1s substantially affected 

6 by the rule as a result of a change, may challenge any 

7 provision of the rule and 1s not limited to challenging the 

8 change to the proposed rule. 

9 Section 6. Paragraph (1) of subsection (1) of section 

10 120.57, Florida Statutes, 1998 Supplement, is amended to read: 

11 120.57 Additional procedures for particular cases.--

12 (1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS

13 INVOLVING DISPUTED ISSUES OF MATERIAL FACT.--

14 (1) The agency may adopt the recommended order as the

15 final order of the agency. The agency in its final order may 

16 reject or modify the conclusions of law over which it has 

17 substantive JUr1sd1ction and interpretation of administrative 

18 rules over which it has substantive Jurisdiction. When 

19 re1ecting or modifying such conclusion of law or 

20 interpretation of administrative rule, the agency must state 

21 with particularity its reasons for re1ect1ng or modifying such 

22 conclusion of law or interpretation of administrative rule and 

23 must make a finding that its substituted conclusion of law or 

24 interpretation of administrative rule is as or more reasonable 

25 than that which was re1ected or modified. Rejection or 

26 mod1f1cat1on of conclusions of law may not form the basis for 

27 reJection or modification of findings of fact. The agency may 

28 not reject or modify the findings of fact unless the agency 

29 first determines from a review of the entire record, and 

30 states with particularity in the order, that the findings of 

31 fact were not based upon competent substantial evidence or 
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1 that the proceedings on which the findings were based did not 

2 comply with essential requirements of law. The agency may 

3 accept the recommended penalty in a recommended order, but may 

4 not reduce or increase it without a review of the complete 

5 record and without stating with particularity its reasons 

6 therefor in the order, by citing to the record in Justifying 

7 the action. 

8 Section 7. Present paragraphs (al through (JI of 

9 subsection (1) of section 120.81, Florida Statutes, are 

10 redesignated as paragraphs (bl through (kl, respectively, and 

11 a new paragraph (a) is added to that subsection, to read: 

12 120.81 Exceptions and special requirementsi general 

13 I areas. --

14 

15 

(11 EDUCATIONAL UNITS.--

(a) Notwithstanding s. 120.536(11 and the flush left

16 

I 
provisions of s. 120.52(81, district school boards may adopt

17 rules to implement their general powers under s. 230.22. 

18 

19 I law.

20 

21 

Section 8. This act shall take effect upon becoming a 

T I T L E A M E N D M E N T 22 

23 

24 

25 

And the title is amended as follows: 

Delete everything before the enacting clause 

261 and insert: 

27 A bill to be entitled 

28 

29 

30 

31 

An act relating to the Administrative Procedure 

Act; providing legislative intent; amending s. 

120.52, F.S.; removing entities described in 

ch. 298, F.S., relating to water control 

10 
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21 
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districts, from the definition of "agency"; 

redefining the term "agency"; providing 

additional restrictions with respect to an 

agency's rulemaking authority; amending s. 

120.536, F.S.; providing additional 

restrictions with respect to an agency's 

rulemaking authority; requiring agencies to 

provide the Administrative Procedures Committee 

with a list of existing rules which exceed such 

rulemaking authority and providing for 

legislative consideration of such rules; 

requiring agencies to initiate proceedings to 

repeal such rules for which authorizing 

legislation 1s not adopted; requiring a report 

to the Legislature; providing that the 

committee or a substantially affected person 

may petition for repeal of such rules after a 

specified date; restricting challenge of such 

rules before that date; amending s. 120.54, 

F.S.; specifying when rules may take effect;

restricting adoption of retroactive rules; 

amending s. 120.56, F.S.; revising an agency's 

responsibilities in response to a challenge to 

a proposed rule and specifying the petitioner's 

responsibility of going forward; amending s. 

120.57, F.S., relating to hearings involving 

disputed issues of material fact; revising an 

agency's authority with respect to rejection or 

modification of conclusions of law in its final 

order; providing for agency statement as to the 

reasonableness of its substituted finding of 

11 
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SENATE AMENDMENT 

Bill No. CS/HB 107 

Amendment No. 

9:27 AM 

law or interpretation of adnu.n1strat1ve rule; 

amending s. 120.81, F.S.; providing that 

district school boards may adopt rules 

notwithstanding the rulemaking standards found 

in chapter 120, F.S.; providing an effective 

date. 
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A bill to be entitled 

An act relating to the Administrative Procedure 

Act; providing legislative intent; amending s. 

120.52, F.S.; removing entities described in 

ch. 298, F.S., relating to water control 

districts, from the def1n1t1.on of 11agency"; 

redefining the term "agency"; providing 

additional restrictions with respect to an 

agency's rulernaking authority; amending s. 

120.536, F.S.; providing additional 

restrictions with respect to an agency's 

rulemaking authority; requiring agencies to 

provide the Administrative Procedures Committee 

with a list of existing rules which exceed such 

rulernaking authority and providing for 

legislative consideration of such rules; 

requiring agencies to initiate proceedings to 

repeal such rules for which authorizing 

legislation is not adopted; requiring a report 

to the Legislature; providing that the 

cornnu.ttee or a substantially affected person 

may petition for repeal of such rules after a 

specified date; restricting challenge of such 

rules before that date; amending s. 120.54, 

F.S.; specifying when rules may take effect;

restricting adoption of retroactive rules; 

amending s. 120.56, F.S.; revising an agency's 

responsibilities in response to a challenge to 

a proposed rule and specifying the petitioner's 

responsibility of going forward; amending s. 

120.57, F.S., relating to hearings involving 

1 
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disputed issues of material fact; revising an 

agency's authority with respect to reJection or 

modification of conclusions of law in its final 

order; providing for agency statement as to the 

reasonableness of its substituted finding of 

law or interpretation of administrative rule; 

amending s. 120.81, F.S.; providing that 

district school boards may adopt rules 

notwithstanding the rulernaking standards found 

in chapter 120, F.S.; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. It is the intent of the Legislature that 

mod1f1cat1ons contained in sections 2 and 3 of this act which 

apply to rulemaking are to clarify the limited authority of 

agencies to adopt rules in accordance with chapter 96-159! 

Laws of Florida, and are intended to reject the class of 

20 powers and duties analysis. However, it 1s not the intent of 

21 the Legislature to reverse the result of any specific 7ud1c1al 

22 decision. 

23 Section 2. Subsections (1) and (8) of section 120.52, 

24 I Florida Statutes, 1998 Supplement, are amended to read: 

25 

26 

27 

28 

29 

30 

31 

120.52 Definitions.--As used in this act: 

{ 1) "Agency" means: 

{a) The Governor in the exercise of all executive 

powers other than those derived from the constitution. 

(b) Each_:_ 

l.:_ State officer and state department, and each 

departmental unit described in s. 20.04�1 

2 
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1 2. Authority, including a regional water supply

2 authority. 

3 3. Board.

4 !..:_ Comnussion, including the Commission on Ethics and 

5 the Game and Fresh Water Fish Commission when acting pursuant 

6 to statutory authority derived from the Legislature. 

7 � Regional planning agency�, boaid, 

8 � Multicounty special district with a rnaJority of its 

9 governing board comprised of nonelected persons�--,-and 

lo 
I 

u · t ·1 d b t not limited Lo, the Co11uuiss1011 011 au 1or1 y, 1u-.... ..... ...... �, ..... 

11 Etl d the Game and Fresh Water Fish Conuct1:ss1011 when ilCS du 

12 I acting pursuant Lo s Latutory author1 Ly der1 ved from the 

13 I Legislature,-

14 

15 

7. Educational units., and those e11L1L1es 

8. Entity described in chapters 163, z-9-6,-373, 380,

16
1 

and 582 and s. 186.504, excepl any legal entity or agency 

17 c-rtated 1.11 whole or 111 part pursuant lo chapter 361, part II, 

Y <:;�.c>"a.1 a. ..... 1011 i pursuant lo chapter 348 1 1 18
1 

an ex r tl t 

19 dr , , 

, or any ega 

or a ,a1nstral1 ve e11t1t t cl b :t '---'-"'a e i an 111Lerlocal agreement

20 
I 

pursuant to s. 163.01(7), unless any party to such agreement 

21 1s otherwise an agency as def1ned in this subsection. 

22 (c) Each other unit of government in the state,

23 including counties and rnun1c1pal1t1es, to the extent they are 

24 expressly made subJect to this act by general or special law 

25 or existing Judicial decisions. 

26 

27 This definition does not include any legal entity or agency 

28 created in whole or in part pursuant to chapter 361, part II, 

29 an expressway authority pursuant to chapter 348, any legal or 

30 administrative entity created by an interlocal agreement 

31 pursuant to s. 163.01(7), unless any party to such agreement 

3 
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1 is otherwise an agency as defined in this subsection, or any 

2 multicounty special district with a maJority of its governing 

3 board comprised of elected persons; however, this definition 

4 shall include a regional water supply authority. 

5 (8) "Invalid exercise of delegated legislative

6 authority 11 means action which goes beyond the powers, 

7 functions, and duties delegated by the Legislature. A proposed 

8 or existing rule 1s an invalid exercise of delegated 

9 legislative authority if any one of the following applies: 

10 (a) The agency has materially failed to follow the

11 applicable rulernak1ng procedures or requirements set forth in 

12 this chapter; 

13 {bl The agency has exceeded its grant of rulemaking 

14 authority, citation to which is required by s. 120.54(3) (a)l.; 

15 

16 

{c) The rule enlarges, modifies, 

specific provisions of law implemented, 

17 required by s. 120. 54 (3) (a) 1.; 

or contravenes the 

citation to which is 

18 (d) The rule is vague, fails to establish adequate

19 standards for agency decisions, or vests unbridled discretion 

20 in the agency; 

21 

22 

(e) 

(f) 

23 evidence; or 

The rule 1s arbitrary or capricious; 

The rule is not supported by competent substantial 

24 (g) The rule imposes regulatory costs on the regulated

25 person, county, or city which could be reduced by the adoption 

26 of less costly alternatives that substantially accomplish the 

27 statutory obJectives. 

28 

29 A grant of rulemaking authority is necessary but not 

30 sufficient to allow an agency to adopt a rule; a specific law 

31 to be implemented is also required. An agency may adopt only 

4 
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1 rules that implement or7interpret the, or make specific the 

2 particular powers and duties granted by the enabling statute. 

3 No agency shall have authority to adopt a rule only because it 

4 is reasonably related to the purpose of the enabling 

5 legislation and 1s not arbitrary and capricious or 1s within 

6 the agency's class of powers and duties, nor shall an agency 

7 have the authority to implement statutory provisions setting 

8 forth general legislative intent or policy. Statutory language 

9 granting rulemaking authority or generally describing the 

10 powers and functions of an agency shall be construed to extend 

11 no further than implementing or interpreting the specific the 

12 particular powers and duties conferred by the same statute. 

13 Section 3. Section 120.536, Florida Statutes, is 

14 I amended to read: 

15 120.536 Rulemaking authority; listing of rules 

16 I exceeding author1 ty; repeal; challenge. --

17 (1) A grant of rulemak1ng authority is necessary but

18 not sufficient to allow an agency to adopt a rule; a specific 

19 law to be implemented is also required. An agency may adopt 

20 only rules that implement or71nterpret the, or It@kc specific 

21 the particular powers and duties granted by the enabling 

22 statute. No agency shall have authority to adopt a rule only 

23 because it is reasonably related to the purpose of the 

24 enabling legislation and is not arbitrary and capricious or is 

25 within the agency's class of powers and duties, nor shall an 

26 agency have the authority to implement statutory provisions 

27 setting forth general legislative intent or policy. Statutory 

28 language granting rulemak1ng authority or generally describing 

29 the powers and functions of an agency shall be construed to 

30 extend no further than implementing or interpreting the 

31 

5 
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1 specific tl1c particular powers and duties conferred by the 

2 same statute. 

3 (21M By October 1, 1997, each agency shall provide 

4 to the Administrative Procedures Committee a listing of each 

5 rule, or portion thereof, adopted by that agency before 

6 October 1, 1996, which exceeds the rulemaking authority 

7 I pertn.J. tted by this section. For those rules of which only a 

8 portion exceeds the rulemaking authority permitted by this 

9 section, the agency shall also identify the language of the 

10 rule which exceeds this authority. The Administrative 

11 Procedures Committee shall combine the lists and provide the 

12 cumulative listing to the President of the Senate and the 

13 Speaker of the House of Representatives. The Legislature 

14 shall, at the 1998 Regular Session, consider whether specific 

15 legislation authorizing the identified rules, or portions 

16 thereof, should be enacted. By January 1, 1999, each agency 

17 shall initiate proceedings pursuant to s. 120.54 to repeal 

18 each rule, or portion thereof, identified as exceeding the 

19 rulemaking authority permitted by this section for which 

20 authorizing legislation does not exist. By February 1, 1999, 

21 the Administrative Procedures Committee shall submit to the 

22 President of the Senate and the Speaker of the House of 

23 Representatives a report identifying those rules that an 

24 agency had previously identified as exceeding the rulemaking 

25 authority permitted by this section for which proceedings to 

26 repeal the rule have not been initiated. As of July 1, 1999, 

27 the Administrative Procedures Committee or any substantially 

28 affected person may petition an agency to repeal any rule, or 

29 portion thereof, because it exceeds the rulemaking authority 

30 permitted by this section. Not later than 30 days after the 

31 date of filing the petition if the agency is headed by an 

6 
I 
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1 individual, or not later than 45 days if the agency is headed 

2 by a collegial body, the agency shall initiate rulemaking 

3 proceedings to repeal the rule, or portion thereof, or deny 

4 the petition, giving a written statement of its reasons for 

5 the denial. 

6 (b) By October 1, 1999, each agency shall provide to

7 the Administrative Procedures Corruru.ttee a listing of each 

8 rule, or portion thereof, adopted by that agency before the 

9 effective date of the bill, which exceeds the rulernaking 

10 I authority permitted by this section. For those rules of which 

11 
I 

only a portion exceeds the rulemaking authority permitted by 

12 this section, the agency shall also identify the language of 

13 I the rule which exceeds this authority. The Adnu.nistrative 

14 Procedures Committee shall combine the lists and provide the 

15 cumulative listing to the President of the Senate and t�e 

16 Speaker of the House of Representatives. The Legislature 

17 shall, at the 2000 Regular Session, consider whether specific 

18 legislation authorizing the identified rules, or portions 

19 thereof, should be enacted. By January 1, 2001, each agency 

20 shall 1n1t1ate proceedings pursuant to s. 120.54 to repeal 

21 each rule, or portion thereof, identified as exceeding the 

22 rulemaking authority permitted by this section for which 

23 authorizing legislation does not exist. By February 1, 2001, 

24 the Administrative Procedures Committee shall submit to the 

25 President of the Senate and the Speaker of the House of 

26 Representatives a report 1dent1fy1ng those rules that an 

27 agency had previously identified as exceeding the rulemaking 

28 authority permitted by this section for which proceedings to 

29 repeal the rule have not been initiated. As of July 1, 2001, 

30 the Administrative Procedures Corruru.ttee or any substantially 

31 affected person may petition an agency to repeal any rule, or 

7 
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1 portion thereof, because it exceeds the rulemaking authority 

2 permitted by this section. Not later than 30 days after the 

3 date of filing the petition if the agency is headed by an 

4 individual, or not later than 45 days if the agency is headed 

5 by a collegial body, the agency shall initiate rulemaking 

6 proceedings to repeal the rule, or portion thereof, or deny 

7 the petition, giving a written statement of its reasons for 

8 the denial. 

9 (3) All proposed rules or amendments to existing rules

10 filed with the Department of State on or after October 1, 

11 1996, shall be based on rulemaking authority no broader than 

12 that permitted by this section. A rule adopted before October 

13 1, 1996, and not included on a list subrrutted by an agency in 

14 accordance with subsection (2) may not be challenged before 

15 November 1, 1997, on the grounds that it exceeds the 

16 rulemaking authority or law implemented as described by this 

17 section. A rule adopted before October 1, 1996, and included 

18 on a list subrrutted by an agency in accordance with subsection 

19 (2) may not be challenged before July 1, 1999, on the grounds

20 that it exceeds the rulemaking authority or law implemented as 

21 described by this section. A rule adopted before the effective 

22 date of the bill, and included on a list submitted by an 

23 agency in accordance with subsection (2) (b) may not be 

24 challenged before July 1, 2001, on the grounds that it exceeds 

25 the rulemaking authority or law implemented as described by 

26 this section. 

27 ( 4) Nothing in this section shall be construed to

28 
I 

change the legal status of a rule that has otherwise been 

29 judicially or administratively determined to be invalid. 

30 Section 4. Paragraph (f) of subsection (1) of section 

31 I 120.54, Florida Statutes, 1998 Supplement, is amended to read: 

8 
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2 (1) GENERAL PROVISIONS APPLICABLE TO ALL RULES OTHER

3 THAN EMERGENCY RULES.--

4 (f) An agency may adopt rules authorized by law and

5 necessary to the proper implementation of a statute prior to 

6 the effective date of the statute, but the rules may not be 

7 effective enforced until the statute upon which they are based 

8 is effective. An agency may not adopt retroactive rules, 

9 including retroactive rules intended to clarify existing law, 

10 unless that power is expressly authorized by statute. 

11 Section 5. Paragraph (a) of subsection (2) of section 

12 120.56, Florida Statutes, is amended to read: 

13 120.56 Challenges to rules.--

14 (2) CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.--

15 (a) Any substantially affected person may seek an

16 administrative deterrru.nation of the invalidity of any proposed 

17 rule by filing a petition seeking such a determination with 

18 the division within 21 days after the date of publication of 

19 the notice required by s. 120.54(3) (a), within 10 days after 

20 the final public hearing is held on the proposed rule as 

21 provided by s. 120.54 (3) (c), within 20 days after the 

22 preparation of a statement of estimated regulatory costs 

23 required pursuant to s. 120.541, if applicable, or within 20 

24 days after the date of publication of the notice required by 

25 s. 120.54(3) (d). The petition shall state with particularity

26 the obJections to the proposed rule and the reasons that the 

27 proposed rule is an invalid exercise of delegated legislative 

28 authority. The petitioner has the burden of going forward.The 

29 agency then has the burden to prove by a preponderance of the 

30 evidence that the proposed rule is not an invalid exercise of 

31 delegated legislative authority as to the objections raised. 

9 
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1 Any person who is substantially affected by a change in the 

2 proposed rule may seek a determination of the validity of such 

3 change. Any person not substantially affected by the proposed 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

rule as initially noticed, but who is substantially affected 

by the rule as a result of a change, may challenge any 

provision of the rule and is not linuted to challenging the 

change to the proposed rule. 

Section 6. Paragraph (1) of subsection {1) of section 

120.57, Florida Statutes, 1998 Supplement, 1s amended to read: 

120.57 Additional procedures for particular cases.-­

(1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS

INVOLVING DISPUTED ISSUES OF MATERIAL FACT.--

(1) The agency may adopt the recommended order as the

14 final order of the agency. The agency in its final order may 

15 reJect or modify the conclusions of law over which it has 

16 substantive jurisdiction and interpretation of administrative 

17 rules over which it has substantive Jurisdiction. When 

18 reJecting or modifying such conclusion of law or 

19 interpretation of administrative rule, the agency must state 

20 with particularity its reasons for rejecting or modifying such 

21 conclusion of law or interpretation of administrative rule and 

22 must make a finding that its substituted conclusion of law or 

23 interpretation of administrative rule is as or more reasonable 

24 than that which was reJected or modified. Rejection or 

25 modification of conclusions of law may not form the basis for 

26 rejection or modification of findings of fact. The agency may 

27 not reJect or modify the findings of fact unless the agency 

28 first determines from a review of the entire record, and 

29 states with particularity in the order, that the findings of 

30 fact were not based upon competent substantial evidence or 

31 that the proceedings on which the findings were based did not 

10 
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1 comply with essential requirements of law. The agency may 

2 accept the recommended penalty in a recommended order, but may 

3 not reduce or increase it without a review of the complete 

4 record and without stating with particularity its reasons 

5 therefor in the order, by citing to the record in justifying 

6 the action. 

7 Section 7. Present paragraphs (a) through (j) of 

8 subsection (1) of section 120.81, Florida Statutes, are 

9 redesignated as paragraphs (b) through (k), respectively, and 

10 a new paragraph (a} 1s added to that subsection, to read: 

11 120.81 Exceptions and special requirements; general 

12 I areas. --

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

(1) 

(a) 

EDUCATIONAL UNITS.--

Notwithstand1n� s. 120.536(1) and the flush left 

provisions of s. 120.52(8), district school boards may adopt 

rules to implement their general powers under s. 230.22. 

Section 8. This act shall take ef fect upon becoming a 

law. 

11 
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STORAGE NAME: h01 07z.grr "FINAL ACTION"" 
"SEE FINAL ACTION STATUS SECTION"" DATE: June 30, 1999 

BILL#: 

HOUSE OF REPRESENTATIVES 
AS FURTHER REVISED BY THE COMMITTEE ON 

GOVERNMENTAL RULES AND REGULATIONS 
FINAL ANALYSIS 

RELATING TO: 

CS/HB 107 (Chapter No 99-379, Laws of Flonda) 

Administrative Procedure Act 

SPONSOR(S): The Committee on Governmental Rules and Regulations, Representative Pruitt, 
Representative Wallace, and others 

COMPANION BILL(S): CS/CS/SB 206 (similar) 

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE: 
(1) WATER AND RESOURCE MANAGEMENT YEAS 5 NAYS 3
(2) GOVERNMENTAL OPERATIONS YEAS 6 NAYS 0
(3) GOVERNMENTAL RULES AND REGULATIONS YEAS 6 NAYS 1
(4) 
(5) 

1st Eng/CS/HB 107 passed the Legislature on April 27, 1999 Its companion, CS/CS/SB 206, was laid on the 
table in lieu of 1st Eng/CS/HB 107 on April 23, 1999 1st Eng/CS/HB 107 was signed by the Governor on June 
18, 1999 See Chapter 99-379, Laws of Florida 

II SUMMARY 

1st Eng/CS/HB 107 provides that 

♦ It Is the intent of the Legislature that modIficat1ons contained in sections 2 and 3 of this act which apply to
rulemak1ng are to clarify the limited authority of agencies to adopt rules in accordance with chapter 96-159,
LoF, and are intended to reject the class of powers and duties analysis However, rt 1s not the intent of the
Legislature to reverse the result of any specific judIcIal decIs1on

♦ Agency rulemakmg can only implement or interpret the specific powers and duties granted by the enabling
statute An agency may not adopt a rule because rt Is within the agency's class of powers and duties found in
the enabling statute

♦ Agencies are to review existing rules and provide by October 1, 1999, to the Joint Adm1n1StratIve Procedures
Committee (JAPC) a list of those rules that exceed the standard for rulemakIng found in s 120 536(1 ), F S
The Legislature v.,11 consider in the 2000 Regular Session specific legIslabon that would authorize the
identified rules For those rules not authorized, the agenCJes are to Inrt1ate repeal proceedings by January 1,
2001 The JAPC or any substantially affected person may petrtIon for repeal of an identified rule after July 1,
2001

♦ An agency may not adopt retroactive rules, IncludIng retroactive rules intended to clarify existing law, unless
that power IS expressly authorized by statute

♦ A petrtIoner has the burden of going forward with presenting the objecbons to the proposed rule The agency
then has the burden to prove by a preponderance of the evidence that a proposed rule is not an invalid
exercise of delegated leg1slat1ve authorrty as to the objections raised

♦ An agency, ,n ,ts final order, may now only modify or reject conclusions of law over which rt has substantive
jUr1Sd1cbon When rejecting or mod1fy1ng a conclusion of law over which rt has substantive jurosd1cbon or an 
InterpretatIon of administrative rule over which rt has substantive jurisd1ctIon. the agency must make a finding
that rts substrtuted conclusion of law or Interpretat1on of admInistratIve rule Is as or more reasonable than that
which was rejected or modified

♦ Local school d1Stricts are excepted from the provIsIons of s 120 536(1) and the flush left paragraph of s
120 52(8), F S, and may adopt rules to implement their general powers found ins 230 22, F S

The definrt,on of agency IS amended and IS rewritten for clanty The bill has an indeterminate fiscal impact and 
takes effect upon becoming law 
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Ill. SUBSTANTIVE ANALYSIS: 
PRESENT SITUATION: 

Chapter 120, F.S., The Administrative Procedure Act 

Standard for Agency Rulemaking 

In 1996, the Legislature significantly revised the Administrative Procedure Act (APA), Chapter 120, 
Florida Statutes, to clarify definitions and exceptions and to s1mpl1fy rts procedures. Notable 
among the 1996 amendments to the APA are amendments creating a statutory standard for 
rulemaking (s.120.536(1 ), F.S ) and inclusion of this standard in the definition of an invalid 
exercise of delegated legislative authority (s. 120 52(8), F S) The identical language is found in 
both sections: 

A grant of rulemaking authonty Is necessary but not sufficient to allow 
an agency to adopt a rule; a specific law to be implemented is also 
required. An agency may adopt only rules that implement, interpret, or 
make specific the particular powers and duties granted by the enabling 
statute No agency shall have authority to adopt a rule only because It is 
reasonably related to the purpose of the enabling legislation and Is not 
arbitrary and capricious, nor shall an agency have the authorrty to 
implement statutory provisions setting forth general legislative intent or 
policy. Statutory language granting rulemaking authority or generally 
describing the powers and functions of an agency shall be construed to 
extend no further than the particular powers and duties conferred by the 
same statute. 

Rule authorization act1vIties under section 120.536, F S The Legislature also provided an 
opportunrty to agencies to review existing rules to deterrmne whether existing rules were in 
compliance with this new rulemaking standard. Section 120 536(2) directed agencies to IdentIfy 
rules that exceed the authority found in that section and report those rules to the Joint 
Administrative Procedures Commnlee (JAPC), which then compiled a report and presented it to 
the Senate President and Speaker of the House on October 31, 1997 The JAPC reported that 
114 state agencies identified 2,236 rules exceeding rulemaking authority, and that 19 school 
boards Kfentlfied 3,614 rules exceeding rulemaking authorrty 

The rules identified are shielded from challenge as to validlty until July 1, 1999. In the 1998 
Regular Session the Legislature had the opportunrty to address legislation authorizing those rules. 
In the 1998 session, 48 bills submitted for the purpose of authorizing rules identified under this 
section were enacted, several other bills also addressing rules identified under this section were 
enacted. Agencies were to have inrtiated repeals of those rules not ratified by the Legislature 
beginning January 1, 1999. Finally, the shield is entirely removed on July 1, 1999, and the JAPC 
or any substantially affected party may petnion for the repeal of any remaining rule identified as 
exceeding rulemaking authorrty and for which authorizing legislation has not been enacted. 

Analysis of the standard The first sentence of the rulemaking standard found in s 120.536(1) Is 
clear, a rule must have as Its basis a specific enabling statute, and a grant of rulemaking authority 
is necessary but not sufficient for the adoption of a rule. The third sentence overrules a JUd1c1ally 
created test to determine the validity of a rule. No longer would a rule be valid if it was reasonably 
related to the purpose of the enabling legIslat1on and was not arbitrary and capncIous, nor would 
an agency have the authorrty to implement statutory provisions setting forth general legislative 
intent or policy As It was described in the Final 8111 Analysis of Senate Bill 2290 and 2288 (1996) 

These two provIsIons would overrule the decisions that followed the 
rule established prior to the enactment of the section 120.52(8), Florida 
Statutes, that "rules and regulations would be upheld so long as they 
are reasonably related to the purpose of the enabling legislation and are 
not arbitrary or capricious." General Telephone Co of Florida v Florida 
Pubhc Service Comm1ss1on, 446 So 2d 1063 (Fla 1984); Department of 
Labor and Employment Secunty, D1v1s1on of Workers' Compensation v 
Bradley, 636 So.2d 802 (Fla 1st DCA 1994); Flonda Wateiworks Ass'n 
v. Flonda Pubhc Service Com'n, 473 So 2d 237 (Fla 1st DCA 1985),
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Department of Professwnal Regulation, Board of Medical Examiners v. 
Durrani, 455 So.2d 515 (Fla. 1st DCA 1984) Agnco Chemical Co v. 
State, Department of Environmental Protection, 365 So.2d 759 (Fla. 1st 
DCA 1978); Florida Beverage Corp. v. Wynne, 306 So.2d 200 (Fla. 1st 
DCA 1975). 

However, � is the standard for rulemaking found in the second sentence and rerterated in the 
fourth sentence, that has generated discussion lrtigation since enactment Several appellate 
cases have sought to interpret this standard. First, in St. Johns River Water Management District 
v Consolidated-Tomoka Land Co, et al, 717 So.2d 72 (Fla. 1st DCA July 29, 1998), the petrtIoner 
land owners challenged proposed rules of the District that would create a regulatory subdistrict in 
the Spruce Creek and Tomoka River Hydrologic Basins, and would create new standards for 
managing and storing surface waters in developments within this basin. Tomoka at 717 So 2d 75 
An Administrative Law Judge (ALJ) in the Division of Administrative Hearings held that although 
the proposed rules were not arbitrary or capncIous, were supported by competent and substantial 
evidence, and substantially accomplish the statutory ob1ectIves, the rules were invalid as a matter 
of law because the rules lacked the underlying statutory detail required by the new rule making 
standard in ss. 120.52(8) and 120 536(1), F.S. Id. at 76. The Distnct appealed on this issue. 

The First District Court of Appeal reversed the ALJ's final order, holding the proposed rules valid. 
In doing so, the court applied a "functional test based on the nature of the power or duty at issue 
and not on the level of detail in the language of the applicable statute." Tomoka at 717 So 2d 80 

The question is whether the rule falls within the range of powers the 
Legislature has granted to the agency for the purpose of enforcing or 
implementing the statutes within its 1unsdiction. A rule is a valid 
exercise of delegated leg1slat1ve authority if rt regulates a matter directly 
within the class of powers and duties 1dent1fied in the statute to be 
implemented. 

Id In applying this test, the court found that delegated legislative authomy was to identify 
geographic areas that require greater environmental protection and to impose more restrictive 
permitting requirements in those areas Id. at 81. The challenged rules fell within the class of 
powers delegated by the statute and therefore were a valid exerc1Se of delegated leg1slat1ve 
authomy Id. 

Second, in Department of Business and Professional Regulation v. Calder Race Course, Inc., et 
al., 1998 WL422515, 1998 23 Fla L. Weekly D1795 (Fla. 1st DCA July 29, 1998), the respondent 
Department challenged the ALJ final order invalidating rules that would authorize the Department 
to conduct warrantless searches of persons and places wrthin a permitted pari-mutual wagering 
facilrty Id. at 23 Fla. L. Weekly D1795. The First District Court of Appeal affirmed the ALJ, 
noting first that where "government Is to be given the right to conduct a warrantless search of a 
closely regulated business, the Fourth Amendment demands that the language of the statute 
delegating such power do so in clear and unambiguous terms," and second, that·. highly 
regulatory laws are subJect to stnct construction and may not be extended by interpretation." Id at 
23 Fla. L. Weekly D1797 The court, in applying the Tomoka reasoning, found that the 
Department did not have the statutory basis to adopt these rules because the enabling statute did 
not provide the specific law under which such a rule could be adopted Id. 

Third, in St Petersburg Kennel Club v Department of Business and Professional Regulation, 719 
So.2d 121 O (Fla 2d DCA 1998), the pet1t1oner kennel club appealed an ALJ final order validating 
Department rules defining the game of poker, and a Department final order denying application of 
three card games. Id. The court reversed both the ALJ final order that validated rules of the 
Department defining the game of poker and reversed a final order of the Department denying 
approval of three particular card games. Id. The court, in applying s. 120.536(1), F.S., noted 
that the enabling statute did not provide specifically that the Department is authorized to adopt 
rules to define the game of poker Id The Department could not adm1nistrat1vely determine 
what would constrtute the game of poker and therefore could not deny approval of card games 
because the denial was based upon application of an invalid rule. Id 

Order of Presentation of Evidence and Burdens of Proof in Rule Challen_ge Cases 
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The 1996 amendments to the APA also changed the burden of proof when challenge is made to 
the validlty of a proposed rule. In amending s. 120.56(2), F.S., the Legislature removed the 
presumption of validrty that cloaked a proposed rule, the APA now states that a proposed rule is 
not to be presumed valid or invalid Further, when a petitioner challenges a proposed rule as an 
invalid exercise of delegated legIslatIve authonty, rt is the agency that must proceed with the 
burden to prove the validity of the rule. See section 120 56(2)(a). 

However, in Tomoka, the ALJ interpreted this procedure to mean that although the agency has the 
ultimate burden of establishing the validity of the proposed rule, the petitioner has the burden of 
going forward with the evidence supporting the obJections Tomoka at 717 So 2d 76-7. 

In Board of Clinical Laboratory Personnel v Florida Ass'n of Blood Banks, 721 So 2d 318 (Fla. 1st 
DCA 1998), the respondent Board challenged the ALJ's invalidation of proposed rule changes to 
the licensure requirements of blood bank personnel made in response to changes in the federal 
licensure requirements Id at 318. The court reversed the ALJ's final order, noting that although 
s. 120.56(2), F.S, did require the agency to prove by a preponderance of the evidence that the
proposed rules satisfied s. 120 52(8), F S., that section did not require the agency to prove by a
preponderance of the evidence that its proposed changes were not an invalid exercise of
delegated legislative authomy. Id The court noted that the APA did not require this level of proof
when challenging a proposed rule but the court did not state what should be the level of proof. Id
See Agency for Health Care Administration v Fla. Coalition of Professional Laboratory
Organizations 718 So 2d 869 (Fla. 1st DCA 1998).

Finally, in Dept. Of Children and Fam1/1es v Patricia Morman d/bla Patti Cake Nursery, 715 So.2d 
1076 (Fla 1st DCA 1998), the concurring opinion reads s. 120 57(1)(1), F.S., relating to the 
adoption of the final recommended order of the ALJ by the agency, to mean that an agency may 
reject or modify only the interpretations of administrative rules over which it has substantive 
Jurisdiction, but that it may reiect or modify any conclusion of law found in a recommended final 
order. Id In this case, the court reversed the ALJ's sua sponte dismissal of the complaint against 
the respondent because the petitioner agency did not provide enough specificity in the complaint 
against which the respondent could defend. Id. The court found that the respondent failed to 
object to the lack of specificity in the complaint in the tnal court below and that the transcript 
showed that the respondent was clear as to the rules violated and those in her employ who 
violated the rules. Id 

Retrvact1ve AJ!Q_lication of Ru_les 

In general, the administrative rules of a state agency are prospective in application. Gulfstream 
Park v. Dept of Business Regulation 407 So.2d 263 (Fla 3d DCA 1981). However, in a recent 
opinion, a dIstnct court of appeal applied an exception, drawn from federal adminIstratIve law 
cases, that a rule that "merely clarifies another existing rule and does not establish new 
requirements" may be applied retroactively. See Environmental Trust v Dept Of Environmental 
Protection, 714 So.2d 493 (Fla. 1st DCA 1998) Although the circumstances of that case are 
unusual, It Is argued that the exception could place a citizen in the untenable position of defending 
conduct that at the time was not prohIbrted by that rule, but by the retroactive applIcatIon of an 
amendment to that rule, the conduct then becomes violative of the rule. 

Chapter 298, Florida Staturtes 

This chapter regulates the affairs of water control districts These dastncts are limrted-purpose 
local governmental unrts adminIstratIvely separate from state and other local governments These 
units are created to provide financing or maintain infrastructure when general-purpose local 
governments (cities and counties) are unwilling or unable to provide the needed capltal or 
services The chapter was significantly revised in 1997 to, among other things, create a circuit 
court process for adJudIcating disputes resulting from ad valorem assessments. The revisions 
also repealed the water control districts' authority to adopt rules, substituting that with the authority 
to adopt policies and resolutions. 
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A EFFECT OF PROPOSED CHANGES· 

1st EnglCSIHB 107 addresses several cases interpreting 1996 amendments to the APA. It 
rewrites the definition of agency for clarity. Amendments to the definition of agency address 
specific types of agenetes 

It clarifies the rulemaking standard found in ss. 120.52(8) and 120 536(1), F S., and reJects a 
judIcIal interpretation of this standard which created a functional test to determine whether a 
challenged agency rule Is directly within the class of powers and duties identified in the statute to 
be implemented St Johns River Water Management D1stnct v Consolidated-Tomoka Land Co., 
et al, 717 So.2d 72 (Fla. 1st DCA 1998) It provides for another round of rule review and 
authorization Rules identified by agencies as exceeding the clarified standard found in s 
120.536(1), F S., are to be reported to the Joint Administrative Procedures Committee (JAPC) by 
October 1, 1999, and authonzing legIslat1on Is to be considered in the 2000 Regular Session 
Identified rules are shielded from challenge as to the legal basis for those rule beginning October 
1, 1999 through July 1, 2001. 

It prohIbIts retroactive rules except where the power is expressly authonzed. When challenging a 
proposed rule, the petitioner has the burden of going forward wrth the allegations found in the 
petition. The agency then has the burden to prove by a preponderance of the evidence that the 
proposed rule is not an invalid exercise of delegated legislative authority as to the objection raised 
When rejecting or modifying a conclusion of law or interpretation of administrative rule found in a 
recommended final order, the agency must state with particularity its reason for substituting for the 
recommended conclusion of law and make a finding that the substituted conclusion of law is as or 
more reasonable than that for which ii was substituted 

Finally, local school d1stncts are excepted from the provisions of ss 120 536(1) and the flush left 
paragraph of 102.52(8) and may adopt rules to implement their general powers found in s. 230.22, 
F S. 

The bill has an indeterminate fiscal impact and is effective upon becoming law. 

B. APPLICATION OF PRINCIPLES

1. Less Government

a Does the bill create, increase or reduce, either directly or indirectly· 

(1) any authorrty to make rules or adjudicate disputes?

Although CS/HB 107 does not create any new authority for agencies to adopt rules,
provisions found in the bill will clarify the authority of agencies to adopt rules
pursuant to the more restrictive standard for rule making enacted in the 1996
amendments to the APA These provIsIons also prohibit an agency from adopting a
rule where the statutory basis for the rule is "class of powers and duties" found within
the enabling statute.

(2) any new responsibilities, obligations or work for other governmental or private
organizations or individuals?

NIA

(3) any entitlement to a government service or benefit?

NIA
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b. If an agency or program is eliminated or reduced:

(1) what responsibil�Ies, costs and powers are passed on to another program, agency,
level of government, or pnvate entity?

N/A

(2) what is the cost of such responsibility at the new leveUagency?

N/A

(3) how Is the new agency accountable to the people governed?

N/A

2. Lower T_axes:

a. Does the bill increase anyone's taxes?

NIA

b. Does the bill require or authorize an increase in any fees?

N/A

c. Does the bill reduce total taxes, both rates and revenues?

N/A

d Does the bill reduce total fees, both rates and revenues? 

N/A 

e. Does the bill authonze any fee or tax increase by any local government?

NIA

3. Personal Responsibillty:

a. Does the bill reduce or eliminate an entitlement to government services or subsidy?

N/A

b. Do the beneficIanes of the legIslat1on directly pay any portion of the cost of
implementation and operation?

NIA

<4. Individual Freedom· 

a Does the bill increase the allowable options of individuals or private 
organizations/associations to conduct their own affairs? 

N/A 
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b. Does the bill prohibit, or create new government interference with, any presently lawful
activity?

NIA

5 Family Empowerment· 

a. If the bill purports to provide services to families or children

(1) Who evaluates the family's needs?

NIA

(2) Who makes the decisions?

NIA

(3) Are private alternatives permitted?

NIA

(4) Are families required to participate in a program?

NIA

(5) Are families penalized for not participating ,n a program?

NIA

b Does the bill directly affect the legal rights and obligations between family members? 

NIA 

c If the bill creates or changes a program providing services to families or children, ,n 
which of the following does the bill vest control of the program, either through direct 
participation or appointment authority: 

(1) parents and guardians?

NIA

(2) service providers?

NIA

(3) government employeeslagencIes?

NIA

C. STATUTE($) AFFECTED.

Amends ss. 120.52(1)(b) and (8), 120.536, 120 54(1)(f), 120.56(2)(a), 120 57(1)(1), and 120.81
(1), F S.
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D SECTION-BY-SECTION ANALYSIS: 

Section 1 Provides for leg1slat1ve intent that modifications contained in sections 2 and 3 of this 
act which apply to rulemaking are to clarify the limrted authority of agencies to adopt rules in 
accordance with Chapter 96-159, L.O.F., and are intended to reJect the class of powers and duties 
analysis. However, it is not the intent of the Legislature to reverse the result of any specific 
judicial decision. 

Section 2: Rewntes and amends section 120.52(1)(b), F.S. (1998 Supp.). The definition of 
agency is rewritten for clarity. Citation to Ch 298, F.S., is removed from the definrtion. One type 
of agency Is specifically included m the definrtIon. regional water supply authorities. MultIcounty 
special districts with a majority of rts governing board comprised of elected persons are 
specifically excluded from the definition of agency, however, while water control authorities are 
organized in this way, the exclusion does not apply to these authorities 

Amends the flush left paragraph of s 120 52(8), F S., to read that an agency may only implement 
or interpret the specific powers and duties found in an enabling statute and that statutory language 
granting rule making authority shall be construed to extend no further than implementing or 
interpreting the same Prohibits an agency from adopting a rule because it is wrthin the agency's 
class of powers and duties. 

Section 3: Amends s 120.536(1), F.S, to read that an agency may only implement or interpret 
the specific powers and duties found in an enabling statute and that statutory language granting 
rule making authority shall be construed to extend no further than implementing or interpreting the 
same. Prohibits an agency from adopting a rule because rt IS within the agency's class of powers 
and duties (identical to changes made to s. 120.52(8), found in section 1, above) 

Creates s 120.536(b)(2), F.S., a two-year rule review and authorization process. The process 
protects identified rules from challenge until the Legislature has had an opportunity to ratify these 
rules. Provides for a shield from challenge as to the validity of the legal basis for the rule for a 
period of time and a deadline for repeal of those rules not ratified by the Legislature 

Section 4: Amends s 120 54(1)(1), F S ,  relating to the general provisions applicable to all rules 
other than emergency rules Prohibrts the adoption of retroactive rules, including retroactive rules 
intended to clanfy eX1sting law, unless that power is expressly authonzed by statute 

Section 5: Amends s 120.56(2)(a), F S., relating to special provisions for challenging proposed 
rules. Provides that the petitioner has the burden of going forward with presenting the particular 
obJectIons to the challenged rule Provides that the agency has to prove by a preponderance of 
the evidence that the proposed rule Is not an invalid exercise of delegated legislative authority 

Section 6: Amends s. 120.57(1)(1), F.S, relating to additional procedures applicable to 
heanngs involving disputed issues of material fact Makes clear that an agency may, in a final 
order, reject or modify a conclusion of law over which rt has substantive Jurisdiction as well as 
administrative rules over which 11 has substantive jurisdiction Further, when substituting rts 
conclusion of law or interpretation of administrative rule, the agency must state with particularity Is 
reasons for substrtuting and make a finding that its substitution Is as or more reasonable than that 
which was rejected or modified 

Section 7: Amends s. 120.81(1), F S. Renumbers paragraphs (a) through (I) of that section as 
(b) through (k) and creates a new paragraph (a) that excepts local school districts from the
provisions of ss 120.536(1) and 120 52(8), F s (1998 Supp.).

Section 8: Provides that the act takes effect upon becoming law 
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IV. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS.

1. Non-recurring Effects

Indeterminate.

2. Recurring Effects:

Indeterminate.

3. Long Run Effects Q!her Than Normal Growth:

N/A 

4. Total Revenues and Expenditures:

N/A

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE· 

1. Non-recurring Effects:

N/A

2. Recurnng Effects.

N/A

3. Long Run_�ffects OtherThan_Norrnal Gr9wth·

N/A

C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

1 . Direct Private Sector Cost!>_: 

N/A 

2. Direct Pnvate Sector Benefits·

N/A

3. Effects on Co_mpetnion, Private Enterprise and Employment Marke\!,_:

N/A

D. FISCAL COMMENTS:

The fiscal impact of this bill on public and private sector expendrtures concerning rule
promulgation and implementation Is indeterminate.

V CONSEQUENCES OF ARTICLE VII, SECTION 11! OF _JHE FLORIDA CONSTITUTION· 

A APPLICABILITY OF THE MANDATES PROVISION: 

The bill does not require the counties or municipalities to spend funds or to take an action 
requiring the expenditure of funds. 
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B. REDUCTION OF REVENUE RAISING AUTHORITY:

The bill does not reduce the authority that municipalities or counties have to raise revenue in the
aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

The bill does not reduce the percentage of a state tax shared with counties or municipalities

VI. COMMENTS:

A drafting error resulted in the garbled language now found at section 120.81 (1 )(a), F.S This
exception should read·

Notwithstanding section 120 536(1) and the flush left paragraph of section 
120.52(8), district school boards are authorized to adopt rules to implement their 
general powers under section 230 22, Florida Statutes. 

VII AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES: 

The committee substitute reported favorably by the Committee on Governmental Rules and 
Regulations on February 1, 1999, substantially incorporates the amendments to House Bill 107 
adopted in the Commlltees on Water and Resource Management, Governmental Operations, and 
Governmental Rules and Regulations. The committee substrtute, in a housekeeping measure, 
rewrites the definition of agency for clarrty. 

VIII. SIGNATURES:

COMMITTEE ON WATER AND RESOURCE MANAGEMENT.
Prepared by. Staff Director: 

Joyce Pugh Joyce Pugh 

AS REVISED BY THE COMMITTEE ON GOVERNMENTAL OPERATIONS: 
Prepared by: Staff Director: 

Douglas P11e Jimmv O Helms 

AS FURTHER REVISED BY THE COMMITTEE ON GOVERNMENTAL RULES AND REGULATIONS: 
Prepared by: Staff Director: 

payjd M Greenbaum payjd M Greenbaum 

FINAL ANALYSIS PREPARED BY THE COMMITTEE ON GOVERNMENTAL RULES AND 
REGULATIONS· 
Prepared by Staff Director-

David M. Greenbaum David M Greenbaum 
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Florida Senate - 1999

ly Senator Laurent 

17-500-99

A bill to be entitled 

An act relating to the Administrative Procedure 

Act; amending ss. 120.52 and 120.536, F.S.; 

removing entities described in ch. 298, F.S., 

relating to water control districts, from the 

definition of "agency"; providing that an 

agency 1 s confirmation of a statutory exemption 

is not agency action and 1s not subJect to 

provisions relating to decisions that affect 

substantial interests; providing additional 

restrictions with respect to an agency's 

rulemaking authority; amending s. 120.56, F.S.; 

revising an agency's respons1b1l1t1es in 

response to a challenge to a proposed rule; 

amending s. 120.57, F.S., relating to hearings 

involving disputed issues of material fact; 

revising an agency's authority with respect to 

rejection or modification of conclusions of law 

in its final order; providing an effective 

date. 

SB 206 

See HB 

22 I Be It Enacted by the Legislature of the State of Florida: 

23 

24 Section 1. Paragraph (bl of subsection (11 and 

25 subsections (2) and (8) of section 120.52, Florida Statutes, 

26 1998 Supplement, are amended to read: 

27 120.52 Definitions.--As used in this act: 

2 8 ( 1) "Agency" means:

29 (b) Each state officer and state department,

30 
I 

departmental unit described in s. 20. 04, commission, regional 

31 planning agency, board, multicounty special district with a 

1 
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1 majority of its governing board comprised of nonelected 

SIi 206 
See HB 

2 persons, and authority, including, but not limited to, the 

3 Comnu.ss1on on Ethics and the Game and Fresh Water Fish 

4 Comnu.ssion when acting pursuant to statutory authority derived 

5 from the Legislature, educational units, and those entities 

6 described in chapters 163, z-9-6-,-373, 380, and 582 and s. 

7 186.504, except any legal entity or agency created in whole or 

8 in part pursuant to chapter 361, part II, an expressway 

9 authority pursuant to chapter 348, or any legal or 

10 administrative entity created by an 1nterlocal agreement 

11 pursuant to s. 163.01(7), unless any party to such agreement 

12 1s otherwise an agency as defined in this subsection. 

13 (2) "Agency action" means the whole or part of a rule

14 or order, or the equivalent, or the denial of a petition to 

15 adopt a rule or issue an order. The term also includes any 

16 denial of a request made under s. 120.54(7). The term does not 

17 include an agency's confi�mation or affirmance of a statutory 

18 exemption, and such an act is not subject to s. 120.569 ors. 

19 120.57. 

20 ( 8) "Invalid exercise of delegated legislative

21 authority 11 means action which goes beyond the powers, 

22 functions, and duties delegated by the Legislature. A proposed 

23 or existing rule is an invalid exercise of delegated 

24 legislative authority if any one of the following applies: 

25 (a) The agency has materially failed to follow the

26 
I 

applicable rulemaking procedures or requirements set forth in 

27 this chapter; 

28 lb) The agency has exceeded its grant of rulemaking 

291 authority, citation to which is required by s. 120.54(3) (all.;

30 

31 

2 
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1 (c) The rule enlarges, modifies, or contravenes the

2 specific provisions of law implemented, citation to which 1s 

3 required by s. 120.54(3) (a)l.; 

4 (d) The rule 1s vague, fails to establish adequate

5 standards for agency decisions, or vests unbridled discretion 

6 in the agency; 

7 

8 

(el 

(fl 

9 I evidence; or 

10 (g) 

The rule 1s arbitrary or capricious; 

The rule 1s not supported by competent substantial 

The rule imposes regulatory costs on the regulated 

11 person, county, or city which could be reduced by the adoption 

12 of less costly alternatives that substantially accomplish the 

13 statutory objectives. 

14 

15 A grant of rulem.aking authority 1s necessary but not 

16 sufficient to allow an agency to adopt a rule; a specific law 

17 to be implemented is also required. An agency may adopt only 

18 rules that implement, interpret, or make more specific the 

19 detailed particular powers and duties granted by the enabling 

20 statute. No agency shall have authority to adopt a rule only 

21 because it is reasonably related to the purpose of the 

22 enabling legislation or is within the agency's class of powers 

23 and duties and is not arbitrary and capricious, nor shall an 

24 agency have the authority to implement statutory provisions 

25 setting forth general legislative intent or policy. Statutory 

26 language granting rulemaking authority or generally describing 

27 the powers and functions of an agency shall be construed to 

28 extend no further than the detailed parl1cula1 powers and 

29 duties conferred by the same statute. 

30 Section 2. Subsection (11 of section 120.536, Florida 

31 I Statutes, is amended to read: 

3 
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120.536 Rulemaking authority; listing of rules 

2 I exceeding authority; repeal; challenge. --

s• 200 
See HB 

3 (1) A grant of rulemaking authority is necessary but

4 not sufficient to allow an agency to adopt a rule; a specific 

5 law to be implemented is also required. An agency may adopt 

6 only rules that implement, interpret, or make more specific 

7 the detailed parl1calar powers and duties granted by the 

8 enabling statute. No agency shall have authority to adopt a 

9 rule only because it is reasonably related to the purpose of 

10 the enabling legislation or 1s within the agency's class of 

11 powers and duties and is not arbitrary and capr1c1ous, nor 

12 shall an agency have the authority to implement statutory 

13 provisions setting forth general legislative intent or policy. 

14 Statutory language granting rulemaking authority or generally 

15 describing the powers and functions of an agency shall be 

16 construed to extend no further than the detailed particular 

17 powers and duties conferred by the same statute. 

18 Section 3. Paragraph (a) of subsection (2) of section 

19 I 120.56, Florida Statutes, is amended to read: 

20 

21 

22 

120.56 Challenges to rules.--

(2) CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.-­

(a) Any substantially affected person may seek an

23 administrative determination of the invalidity of any proposed 

24 rule by filing a petition seeking such a determination with 

25 the division within 21 days after the date of publication of 

26 the notice required by s. 120.54(3) (a), within 10 days after 

27 the final public hearing is held on the proposed rule as 

2B provided by s. 120.54(3) (c), within 20 days after the 

29 preparation of a statement of estimated regulatory costs 

30 required pursuant to s. 120.541, if applicable, or within 20 

31 days after the date of publication of the notice required by 

4 
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1 s, 120.54(3) (d). The petition shall state with particularity 

2 the obJections to the proposed rule and the reasons that the 

3 proposed rule 1s an invalid exercise of delegated legislative 

4 I authority. The agency then has the burden of going forward 

5 and the burden to prove by a preponderance of the evidence 

6 that the proposed rule 1s not an invalid exercise of delegated 

7 legislative authority as to the objections raised. Any person 

8 who is substantially affected by a change in the proposed rule 

9 may seek a determination of the validity of such change. Any 

10 person not substantially affected by the proposed rule as 

11 1n1t1ally noticed, but who 1s substantially affected by the 

12 rule as a result of a change, may challenge any provision of 

13 the rule and is not limited to challenging the change to the 

14 proposed rule. 

15 Section 4. Paragraph (1) of subsection (1) of section 

16 I 120.57, Florida Statutes, 1998 Supplement, is amended to read: 

17 

18 

120.57 Additional procedures for particular cases.-­

(1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS 

19 I INVOLVING DISPUTED ISSUES OF MATERIAL FACT. --

20 11) The agency may adopt the recommended order as the 

21 final order of the agency. The agency in its final order may 

22 reJect or modify the clearly erroneous conclusions of law over 

23 which it has substantive 7urisdiction and the interpretation 

24 of adnunistrative rules over which it has substantive 

25 I Jurisdiction. ReJection or modification of conclusions of law 

26 may not form the basis for reJection or modification of 

27 findings of fact. The agency may not reJect or modify the 

28 findings of fact unless the agency first determines from a 

29 review of the entire record, and states with particularity in 

30 the order, that the findings of fact were not based upon 

31 competent substantial evidence or that the proceedings on 

5 
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1 which the findings were based did not comply with essential 

2 requirements of law. The agency may accept the recommended 

3 penalty in a recommended order, but may not reduce or increase 

4 it without a review of the complete record and without stating 

5 with particularity its reasons therefor in the order, by 

6 citing to the record in justifying the action. 

7 Section 5. This act shall take effect upon becoming a 

8 I law. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

***************************************** 

LEGISLATIVE SUMMARY 

Removes entities described in ch. 298, F.S., relating to 
water control districts, from the definition of "agency" 
under the Adrn1n1strat1ve Procedure Act. Provides that an 
agency's conf1rmat1on of a statutory exemption is not 
agency action under the act and is not subJect to 
provisions relating to decisions that affect substantial 
interests. Provides additional restrictions with respect 
to an agency's rulernaking authority. Revises an agency's 
responsibilities in res�onse to a challenge to a proposed 
rule. Revises an agency s authority with respect to 
reJection or modification of conclusions of law in its 
final order following a hearing involving disputed issues 
of material fact. 
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By the Committees on Fiscal Policy; Governmental Oversight and 
Productivity; and Senator Laurent 

309-2214A-99

A bill to be entitled 

An act relating to the Administrative Procedure 

Act; providing legislative intent; amending s. 

120.52, F.S.; removing entities described in 

ch. 298, F.S., relating to water control 

districts, from the definition of "agency 11
; 

redefining the term "agency"; providing 

additional restrictions with respect to an 

agency's rulemaking authority; amending s. 

120.536, F.S.; providing additional 

restrictions with respect to an agency's 

rulemaking authority; providing appl1cab1l1ty 

of such changes; amending s. 120.54, F.S.; 

specifying when rules may take effect; 

restricting adoption of retroactive rules; 

amending s. 120.56, F.S.; revising an agency's 

responsibilities in response to a challenge to 

a proposed rule and specifying the petitioner's 

responsibility of going forward; amending s. 

120.57, F.S., relating to hearings involving 

disputed issues of material fact; revising an 

agency's authority with respect to reJection or 

modification of conclusions of law in its final 

order; providing for agency statement as to the 

reasonableness of its substituted finding of 

law or interpretation of administrative rule; 

amending s. 120.81, F.S.; providing that 

district school boards may adopt rules 

notwithstanding the rulemaking standards found 

in chapter 120, F.S.; providing an effective 

date. 

1 
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1 I Be It Enacted by the Legislature of the State of Florida: 

2 

3 Section 1. It is the intent of the Le�islature that 

4 mod1ficat1ons contained in sections 2 and 3 of this act which 

5 apply to rulernaking are to clarify the limited authority of 

6 agencies to adopt rules in accordance with chapter 96-159, 

7 Laws of Florida, and are intended to re1ect the class of 

8 powers and duties analysis. However, it 1s not the intent of 

9 the Legislature to reverse the result of any specific 7ud1c1al 

10 decision. 

11 Section 2. Subsections (1) and {8) of section 120.52, 

12 I Florida Statutes, 1998 Supplement, are amended to read: 

13 

14 

15 

120.52 Definitions.--As used in this act: 

( 11 

(a) 

11Agency 11 means: 

The Governor in the exercise of all executive 

16 I powers other than those derived from the constitution. 

17 (bl Each: 

18 
I 

!..:_ State officer and state department, and each 

19 departmental unit described in s. 20.04�, 

20 2. Authority, including a regional water supply

21 I authority. 

22 

23 

3. Board.

4. Commission, including the Commission on Ethics and

24 the Game and Fresh Water Fish Commission when acting pursuant 

25 to statutory authority derived from the Legislature. 

26 � Regional planning agency�, board,

27 §....:_ Multicounty special district with a maJority of its 

28 governing board comprised of nonelected persons�-,--------an-d 

29 I tl r t iluding but not lirn1Lcd Lo, the Cona1tiss1011 011au 10 1 y, u..... , 

30 I EL111cs and Ure Game and Fresh Water Fish Conut11ss1011 when 

31 

2 
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1 I acling pursuant Lo statutory authority derived from the 

2 I Legislature, 

3 

4 

7. Educational units., and those entities 

8. Entity described in chapters 163, r9-&-,373, 380, 

5 I and 582 and s. 186.504, except any legal ent1.Ly or agenc2 

6 I created 1.11 whole or in par L pursuant to chapter 361, par L II, 

7 I an expressway aathor1Ly pursuant Lo chapter 340, or any legal 

8 I or achn111istraliue entity created by au 1.ntcrlocal agreement 

9 I t t 163 01 (7) unless any party Lo such agreement pursuan o ... . . , 

10 I is otherwise an agency as defined 111 this subsecl1011. 

11 (c) Each other unit of government in the state,

12 including counties and municipalities, to the extent they are 

13 expressly made subject to this act by general or special law 

14 or existing Judicial decisions. 

15 

16 This definition does not include any legal entity or agency 

17 created in whole or in part pursuant to chapter 361, part II, 

18 an expressway authority pursuant to chapter 348, any legal or 

19 administrative entity created by an interlocal agreement 

20 pursuant to s. 163.01(7), unless any party to such agreement 

21 is otherwise an agency as defined in this subsection, or any 

22 multicounty special district with a ma1ority of its governing 

23 board comprised of elected persons; however, this definition 

24 shall include a regional water supply authority. 

25 I a) "Invalid exercise of delegated legislative 

26 authority" means action which goes beyond the powers, 

27 functions, and duties delegated by the Legislature. A proposed 

28 or existing rule is an invalid exercise of delegated 

29 legislative authority if any one of the following applies: 

30 

31 

3 
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(a) The agency has materially failed to follow the

2 
I 

applicable rulernaking procedures or requirements set forth in 

3 this chapter; 

4 (b) The agency has exceeded 1.ts grant of rulemaking

5 I authority, citation to which is required by s. 120.54 (3) (a) 1.; 

6 (c) The rule enlarges, modifies, or contravenes the

7 specific provisions of law implemented, c1.tat1.on to which 1.s 

8 required by s. 120.54 (3) (a) 1.; 

9 {d) The rule 1.s vague, fails to establish adequate 

10 standards for agency decisions, or vests unbridled discretion 

11 in the agency; 

12 

13 

(e) 

(f) 

14 I evidence; or 

15 (g) 

The rule is arbitrary or capricious; 

The rule 1s not supported by competent substantial 

The rule imposes regulatory costs on the regulated 

16 person, county, or city which could be reduced by the adoption 

17 of less costly alternatives that substantially accomplish the 

18 statutory obJect1.ves. 

19 

20 A grant of rulemaking authority is necessary but not 

21 sufficient to allow an agency to adopt a rule; a specific law 

22 to be implemented is also required. An agency may adopt only 

23 rules that implement or,--interpret the, or make specific the 

24 particular powers and duties granted by the enabling statute. 

25 No agency shall have authority to adopt a rule only because it 

26 is reasonably related to the purpose of the enabling 

27 legislation and is not arbitrary and capricious or is within 

28 the agency's class of powers and duties, nor shall an agency 

29 have the authority to implement statutory provisions setting 

30 forth general legislative intent or policy. Statutory language 

31 granting rulemaking authority or generally describing the 

4 
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1 powers and functions of an agency shall be construed to extend 

2 no further than implementing or 1.nterpret1.ng the specific the 

3 particular powers and duties conferred by the same statute. 

4 Section 3. Subsection (1) of section 120.536, Florida 

5 I Statutes, is amended to read: 

6 120.536 Rulemaking authority; listing of rules 

7 I exceeding author1. ty; repeal; challenge. --

8 (1) A grant of rulemak1.ng authority 1.s necessary but

9 not sufficient to allow an agency to adopt a rule; a specific 

10 law to be implemented is also required. An agency may adopt 

11 only rules that implement or--,1.nterpret the, or make specific 

12 Lhe particular powers and duties granted by the enabling 

13 
I 

statute. No agency shall have authority to adopt a rule only 

14 because it is reasonably related to the purpose of the 

15 enabling legislation and is not arbitrary and capricious or is 

16 within the agency's class of powers and duties, nor shall an 

17 agency have the authority to implement statutory provisions 

18 setting forth general legislative intent or policy. Statutory 

19 language granting rulemaking authority or generally describing 

20 the powers and functions of an agency shall be construed to 

21 extend no further than implementing or interpreting the 

22 specific the particular powers and duties conferred by the 

23 same statute. The changes to the grant of rulemaking authority 

24 contained in this subsection apply to all rules adopted after 

25 the effective date of this act. 

26 Section 4. Paragraph (fl of subsection (1) of section 

27 I 120.54, Florida Statutes, 1998 Supplement, is amended to read: 

120.54 Rulemaking.--28 

29 ( 1) GENERAL PROVISIONS APPLICABLE TO ALL RULES OTHER 

30 
I 

THAN EMERGENCY RULES.--

31 

5 
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(f) An agency may adopt rules authorized by law and

2 necessary to the proper implementation of a statute prior to 

3 the effective date of the statute, but the rules may not be 

4 effective enforced until the statute upon which they are based 

5 is effective. An agency may not adopt retroactive rules, 

6 including retroactive rules intended to clarify existing law, 

7 unless that power is expressly authorized by statute. 

8 Section 5. Paragraph (a) of subsection {2) of section 

9 I 120. 56, Florida Statutes, 1s amended to read: 

10 

11 

12 

120.56 Challenges to rules.--

(21 CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.-­

(a) Any substantially affected person may seek an

13 administrative determination of the 1nval1d1ty of any proposed 

14 rule by filing a petition seeking such a determination with 

15 the division within 21 days after the date of publication of 

16 the notice required by s. 120.54(3) (al, within 10 days after 

17 the final public hearing is held on the proposed rule as 

18 provided by s. 120.54(3) (cl, within 20 days after the 

19 preparation of a statement of estimated regulatory costs 

20 required pursuant to s. 120.541, if applicable, or within 20 

21 days after the date of publication of the notice required by 

22 s. 120.54(3) (di. The petition shall state with particularity

23 the obJections to the proposed rule and the reasons that the 

24 proposed rule is an invalid exercise of delegated legislative 

25 authority. The petitioner has the burden of going forward.The 

26 agency then has the burden to prove by a preponderance of the 

27 evidence that the proposed rule is not an invalid exercise of 

28 delegated legislative authority as to the obJections raised. 

29 Any person who is substantially affected by a change in the 

30 proposed rule may seek a deterrru.nation of the validity of such 

31 change. Any person not substantially affected by the proposed 

6 
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1 rule as 1n1t1ally noticed, but who is substantially affected 

2 by the rule as a result of a change, may challenge any 

3 provision of the rule and 1s not limited to challenging the 

4 change to the proposed rule. 

5 Section 6. Paragraph 11) of subsection 11) of section 

6 I 120.57, Florida Statutes, 1998 Supplement, is amended to read: 

7 

B 

120.57 Additional procedures for particular cases.--

11) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS

9 I INVOLVING DISPUTED ISSUES OF MATERIAL FACT. --

10 11) The agency may adopt the recommended order as the

11 final order of the agency. The agency in its final order may 

12 reject or modify the conclusions of law over which it has 

13 substantive jurisdiction and interpretation of administrative 

14 rules over which it has substantive Jurisdiction. When 

15 re7ecting or modifying such conclusion of law or 

16 interpretation of administrative rule, the agency must state 

17 with particularity its reasons for reJecting or modifying such 

18 conclusion of law or interpretation of administrative rule and 

19 must make a finding that its substituted conclusion of law or 

20 interpretation of administrative rule is as or more reasonable 

21 than that which was rejected or modified. Rejection or 

22 modification of conclusions of law may not form the basis for 

23 rejection or modification of findings of fact. The agency may 

24 not reject or modify the findings of fact unless the agency 

25 first determines from a review of the entire record, and 

26 states with particularity in the order, that the findings of 

27 fact were not based upon competent substantial evidence or 

28 that the proceedings on which the findings were based did not 

29 comply with essential requirements of law. The agency may 

30 accept the recommended penalty in a recommended order, but may 

31 not reduce or increase it without a review of the complete 

7 
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1 record and without stating with particularity its reasons 

2 therefor in the order, by citing to the record in Justifying 

3 the action. 

4 Section 7. Present paragraphs (a} through (J} of 

5 subsection (1) of section 120.81, Florida Statutes, are 

6 redesignated as paragraphs (b) through {k), respectively, and 

7 a new paragraph {a) 1s added to that subsection, to read: 

8 120.81 Exceptions and special requirements; general 

9 I areas. --

10 

11 

(1) EDUCATIONAL UNITS.--

(a} Notwithstanding s. 120.536(1) and the flush left 

12 
I 

provisions of s. 120.52(8), district school boards may adopt 

13 rules to implement their general powers under s. 230.22. 

14 

15 I 1aw. 

Section 8. This act shall take effect upon becoming a 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 

CS/SB 0206 

States that it is the intent of the Legislature to clarify the 
limited authority of agencies to ado�t rules, but not to 
reverse the result of specific judicial decisions. 

Removes the requirement that agencies review rules and report 
to the Legislature those rules that exceed the rulemaking 
standard. 

Provides that changes to agency rulemaking authority in s. 
120.536, F.S., apply to all rules adopted after the effective 
date of the bill. 

Removes the provision that prohibits courts from deferring to 
an agency's construction of a statute or rule, or otherwise 
affording any special weight to the agency's interpretation of 
a statute or rule. 

Provides that district school boards do not have to adopt 
rules pursuant to the standard contained in s. 120.536(1) and 
s. 120.52(8), but must instead adopt rules pursuant to s.
230.22, F.S., 1998 Supplement.
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I. Summary:

This comnuttee substitute reorganizes the definition of"agency" found in s 120 52(1). F.S, for 
clarity The comnuttee substitute also clanfies that regional water supply authorities are agencies 
for purposes of the Adnurustratlve Procedure Act. Further, entitles descnbed in ch 298, F S, 
relating to water control distncts, are removed from the defirution of agency. Provides that d1stnct 
school boards do not ha\e to adopt rules pursuant to the standard contained in s 120 536(1) and 
s. 120 52(8). but must instead adopt them pursuant to s 230.22(2), F.S., 1998 Supplement. The
comnuttee substitute modifies the rulemaking standard adopted in the 1996 revision of the
Adnumstrative Procedure Act It provides that an agency may adopt only rules that implement or
interpret the specific powers and duties granted by the enabling act Further, the standard is
modified to provide that an agency does not have authonty to adopt a rule only because 11 is wtth
the agency's class of powers and dulles. Statutory language granting rulemakmg authority 1s to be
construed to extend no further than implementing or interpretmg the specific powers and duties
conferred by the same statute

The committee subslltute provides that an agency may not adopt retroacl!ve rules, including those 
mtended to clanfy existing law, unless expressly authorized by statute. The comnuttee substitute 
also provides that in a challenge to a proposed rule, the pell II oner has the burden of going 
forward, but the agency has the burden to pro\ e by a preponderance of the evidence that the 
proposed rule 1s not an invalid exercise of delegated legislative authority. The comnuttee 
substitute also Ii nuts the ability of an agency to modify conclus10ns oflaw in a recommended 
order by providing that only those clearly erroneous conclusions of law over which the agency has 
substanllve Junsdicllon may be modified by the agency. 

'flus committee substitute amends the following sections of the Florida Statutes 120 52. 120.536, 
120 54, 120.56, 120 57, and 120 81. 
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II. Present Situation:

The Adnurustrallve Procedure Act (AP A), \\h1ch 1s contaJned m ch 120, F S , pnmanly sets forth 
requirements for two governmental processes First, it contains general standards and procedures 
that all agencies must follow when adopting adnurustratJve rules Second, the APA creates an 
admirustrative hearmg process in the execullve branch for the resolullon of disputes. 

The APA does not apply to the Legislature or to the courts' but to agencies. The term "agency" 1s 
defined by the acf to mean 

(a) The Governor in the exercise of all execullve powers other than those denved from the
constitullon.
(b) Each state officer and state department, departmental urut descnbed m s  20 04,
commission, regional planning agency, board, multicounty special district with a majority of
its govemmg board comprised of non-elected persons, and authonty, includmg, but not
!muted to, the Comnuss1on on Ethics and the Game and Fresh Water Fish Conuruss10n when
actmg pursuant to statutory authonty denved from the Legislature, educat10nal units, and
those entities descnbed m chapters 163,298,373,380, and 582 and s 186.504, except any
legal entity or agency created in whole or m part pursuant to chapter 361, part II, an
expressway authonty pursuant to chapter 348, or any legal or adnumstratJve entity created by
an mterlocal agreement pursuant to s 163.01(7), unless any party to such agreement 1s
otherwise an agency as defined in this subsectJon.
(c) Each other unit of government m the state, mcludmg counties and mun1c1pal11Ies, to the
extent they are expressly made subject to this act by general or special law or ex1sllng judicial
decisions

Rulemaking Standard 

Execullve agencies do not have inherent rulemakmg authority.3 Shaping public policy through 
la\\makmg 1s the exclusive power of the Legislature• The Legislature, however, may delegate to 
agencies the authonty to adopt rules that 1mplement, enforce, and interpret a statute. 5 An enabling 
statute that delegates rulemakmg authonty to an agency carmot provide unbndled authonty to an 

1 Section 120 50, F S 

2Scct10n 120 52(l)(a), F S 

'Grove Isle, Ltd. v State Dept. o/Errvtl Reg., 454 So 2d 571,573 (Fla 1st DCA 1984) 

'Jones v Department of Rev., 523 So 2d 1211, 1214 (Fla Isl DCA 1988) 

'Stale v Atlantic C.L.R Co., 4 7 So 969 ( 1909) 
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agency to decide what the law is,6 but must be complete,' must declare the legislative policy or 
standard,' and must operate to limit the delegated power.9 

A rule 1s defined by s 120 52(15), F S , to mean 

. . each agency statement of general applicability that implements, mterprets, or prescribes 
law or pohcy or describes the procedure or practice requirements of an agency and includes 
any form which imposes any reqwrement or solicits any information not specifically reqwred 
by statute or by an existmg rule The term also mcludes the amendment or repeal of a rule 
IO 

Agencies are not authonzed to detemune whether or not they want to adopt rules. 11 They are 
required by law to adopt as a rule each agency statement that meets the defimt,on of a rule as 
soon as feasible and practicable. Rulemakmg 1s presumed to be feasible 12 and practicable13 WJ.!ess
the agency proves certam statutory standards Whenever an act of the Legislature reqwres 
implementation by rule, an agency has 180 days after the effecllve date of the act to do so, unless 
the act provides otherwise " 

'Stale ex rel Davis v. Fowler, 114 So 435, 437 (Fla 1927) 

'Spencer v. Hunt, 147 So 282, 286 (Fla 1933), accord Florida Beverage Corp. V Wynn,, 306 So 2d 200, 202 (Fla Isl 
DCA 1975) 

'Chiles v Chddren A, B, C, D, E, & F, 589 So 2d 260, 268 (Fla 1991) 

'Palm Beach Jockey Club, Inc. v. Florida State Racmg Comm 'n, 28 So 2d 330 (Fla 1946) 

1°The term "rule'' does not mclude (a) internal management memoranda \.\'htch do not affect either the pnvate mterests of 
any person or any plan or procedure important to the public and much have no apphcat10n outside the agency issmng the 
rnemorandwn, (b) legal memoranda or op1mons issued to an agency by the Attorney General or agency legal opllllons pnor 
to therr use m conncclton with an agency aclton. (c) the preparation or mod1ficat10n of (1) agency budgets, (2) statements, 
memoranda, or mstrucbons to state agencies issued by the Comptroller as chief fiscal officer of the state and relating or 
pertallllng to c)atmS for payment subrmttcd by state agencies to the Comptroller, (3) contractual pro\'1s10ns reached as a 
result of collective bargammg. or ( 4) memoranda issued by the Executive Office of the Governor relating to mforrnat10n 
resources management 

"Sect10n 120 54(l)(a), F S 

12Rulemaktng 1s presumed feasible unless the agency proves that (a) the agency has not had sufficient tune to acqmre the 
knowledge and expenence reasonably necessary to address a statement by rulemakmg, (b) related matters are not 
sufficiently resolved to enable the agency to address a statement by rulcmakmg, (c) the agency ,s currently usmg the 
rulemakmg procedure cxpcd1t10usly and m good faith to adopt rules wh.tch address the statement 

13Rulemakmg ts presumed practicable to the extent necessary to provide farr notice to affected persons of relevant agency 
procedures and applicable pnnc1ples, cntena, or standards for agency dec1S1ons tm.less the agency proves that (a) Detail or 
prec1s10n m the establishment of prmc1ples, cnteria, or standards for agency dec1s1ons 1s not reasonable under the 
circumstances; or (b) The particular questions addressed arc of such a narrow scope that more specific resolution of the 
matter 1s impractical outside of an adJud1cahon to detemune the substantial interest of a party based on md1v1dual 
circumstances 

"Sect10n 120 54(l)(b), F S 
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Wlule agencies are reqwred to adopt as a rule each agency statement that implements, interprets, 
or prescribes law or policy , there are lim1tat10ns on the content and scope of these rules When the 
Legislature adopted changes to the AP A in 1996, 1t overturned case law that had permitted 
broader bases for rulemaking, and significantly narrowed the standard for rulemaking. 15 

Sections 120.52(8) and 120.536(1), F.S, now state: 

A grant of rulemaking authority is necessary but not sufficient to allow an agency to adopt a 
rule; a specific law to be implemented 1s also required An agency may adopt only rules that 
implement, interpret, or make specific the particular powers and duties granted by the 
enabling statute. No agency shall have authonty to adopt a rule only because 1t is reasonably 
related to the purpose of the enabling legislatrnn and 1s not arbitrary and capnc10us, nor shall 
an agency have the authority to implement statutory provisions setting forth general 
legislative intent or policy Statutory language granting rulemaking authonty or generally 
describing the powers and functions of an agency shall be construed to extend no further than 
the particular powers and duties conferred by the same statute [ emphasis added] 

The standard hm1ting agency rulemaking power has been reviewed by the courts in at least three 
cases In two of the three cases, the courts o� ertumed proposed rules of agencies, but in the tlnrd 
case the court upheld the proposed rules 

In the first case, St Johns River Water Management D1stnct v Consohdated-Tomoka Land Co, 
et a/16, the First D1stnct Court of Appeal upheld proposed agency rules In Tomoka, land owners 
challenged proposed rules of the water management district that would have added two 
hydrologic basins to five others within the district and would have imposed four new development 
standards within these basins. The adnumstrative law judge m Tomoka found the proposed rules 
to be supported by competent substantial evidence, but concluded that the statutory authority on 
which they were based was" ... merely a general, nonspecific descnpbon of the agency's duties." 
The administrative law judge determined that the enabling statute must "detail" the powers and 
duties that are the subJect of the rules and, since it did not, the rules were not within the 
"particular powers and duties" granted by the enablmg statute 17 As a result, the adnumstrat1ve 
law Judge mvalidated the proposed rules The water management district appealed the decision 
invalidating the proposed rules to the First D1stnct Court of Appeal 

The Fust Distnct Court of Appeal (DCA) overturned the administrative law judge's final order 
and upheld the proposed rules. The court stated that the phrase ''particular powers and duties" m 
the staMe was unclear and noted that the word "particular" had more than one meanmg 

15Before the 1996 revision to the APA, the courts had held that rule 1s a valid exercise of delegated leg1slat1ve authonty if 1t 
1s "reasonably related" to the enabhng statute and not arbitrary and capnc,ous. See, General Tel Co of Fla. v F/or,da Pub 
S,rv. Comm 'n, 446 So 2d 1063 (Fla 1984), Department of Labor and Employment Sec, Dw of Workers' Compemat,on v. 
Bradley, 636 So 2d 802 (Fla 1st DCA 1994), F/or,da Waterworks Ass 'n v F/or,da Pub. Serv. Comm 'n. 473 So 2d 237 
(Fla 1st DCA 1985), Department of Prof'/ Regu/at10n, Bd a/Med Exam 'rs v Du"am, 455 So 2d 515 (Fla 1st DCA 
I 984 ). Agnco Chem. Co v Stat,, Dept of Envt/. Regulat10n, 365 So 2d 759 (Fla I st DCA 1978), Florida Beverage Corp, 
Inc. v Wynn,, 306 So 2d 200 (Fla 1st DCA 1975) 

16717 So 2d 72 (Fla I st DCA 1998)

17Secllons 373 413(1) and 373 416(1), F.S 
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In the present case, the language of section 120.52(8) could refer to one of two different 
kinds of restrictions on an agency's rulemaking power The statute could mean that the 
powers and duties delegated by the enabling statute must be particular in the sense that they 
are identified (and therefore limited to those identified) or in the sense that they are described 
in detail." 

While the administrative law Judge relied on a definition of "particular" that meant "detailed" to 
dlsallow the proposed rules, the district court determined that "particular" meant "directly within 
a class of powers," which the court found to be a broader standard than "detailed." The court 
stated: 

We consider 1t unhkely that the Legislature intended to establish a rulemaking standard based 
on the level of detail in the enabling statute, because such a standard would be unworkable. 
The courts are bound to interpret ambiguous statutes in the most logical and sensible way. If 
possible, the court must avoid an interpretation that produces an unreasonable consequence. 
A standard based on the precision and detail of an enabling statute would produce endless 
litigation regarding the sufficiency of the delegated power. Section 120.52(8) provides that a 
rule can implement, interpret, or make specific, the powers and dunes granted by the enabling 
statute (Emphasis added ) It follows from tins statement that the enabling statute can be, and 
most likely will be, more general than the rule. Just how general the statute can be 1s not 
explained 19 

The court identified two problems that would result if the stricter defirution of the term 
"particular" were applied. The court stated 

[w]hat is specific enough in one circumstance may be too general in another. An argument
could be made in nearly any case that the enabling statute 1s not specific enough to support
the precise subject of a rule, no matter how detailed the Legislature tried to be in descnbing
the power delegated to the agency Consequently, 1t 1s more likely that the Legislature used
the term "particular" to mean that the powers and duties must be identifiable as powers and
duties falling within a class.

Second, the court stated that the stncter standard is less consistent with other provisions of AP A. 
The court noted that rulemaking is not restricted to those situations in which the enabling statute 
details the precise subject of a proposed rule 

Section 120 54(l)(a), Florida Statutes (Supp 1996), states that "[r]ulemaking 1s not a matter 
of agency discretion." This statute places an affirmative duty on the part of all state agencies 
to codify their policies in rules adopted in the formal rulemaking process The term "rule" is 
defined broadly in section 120.52(15) to include an "agency statement of general 
applicability." These sections suggest that rulemaking authority is not restricted to those 
situations in which the enabling statute details the precise subject of a proposed rule. The 

11717 So 2d 72 at 79 

1'717 So 2d 72 ot 80 
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leg1slat1ve command dJrecting the agency to adopt rules carries with it an implication that the 
agencies have authonty to adopt rules, at least withm the class of powers conferred by the 
applicable enabling statute [emphasis added] 

For these reasons, the court detennmed that the proper test to determine whether a rule 1s a valid 
exercise of delegated authonty is whether the rule 1s 

based on the nature of the power or duty at issue and not the level of detail m the language of 
the applicable statute The ques!Jon 1s whether the rule falls withm the range of powers the 
Legislature has granted to the agency for the purpose of enforcing or 1mplemen!Jng the 
statutes w1thin its Junsdicllon A rule 1s a valid exercise of delegated legislative authority 1f 1t 
regulates a matter directly w1thm the class of powers and duties ulentified m the statute to be 
implemented. This approach meets the leg1slallve goal of restricting the agencies' authonty to 
promulgate rules, and, at the same time, ensures that the agencies will have the authority to 
perform the essential functions assigned to them by the Legislature [ emphasis added] 

Another recent case mterpretmg the new rulemakmg standard 1s Department of Business and 
Professwnal Regulatwn v Calder Race Course, Inc, et al 10 In that case, corporations holding 
penruts and licenses to operate pan-mutuel fac1ht1es and to conduct pari-mutuel wagenng, filed a 
JOmt pet1t1on contesting numerous proposed rules that authonzed the department to conduct 
warrantless searches of persons and places \\lthm a pernutted pan-mutuel wagering fac1hty The 
adnurustrative law Judge observed m her order that 

before the enactment of the 1996 amendments to chapter 120, Florida Statutes, an agency's 
rulemakmg authonty was implied to the extent necessaiy to properly implement the agency's 
statuto,y duties and respons1b1ht1es Thus, 1f the enabling statute simply stated that an agency 
"may make such rules and regulatwns as may be necessary to carry out the prov1swns of tlus 
Act," the regulatwns were deemed �al1d so long as they were not arbitrary and capncwus 
21 

This adnurustrat1ve law Judge, however, concluded that this pnnc1ple had been repealed by the 
1996 amendments to the AP A and that the agency now had the burden of pro, mg that a proposed 
rule 1s not an invalid exercise of delegated leg1slat1ve authonty. Add1twnally, the adnurustrallve 
law Judge found that the "reasonably related" standard was no longer sufficient to support a rule 
and that an agency must now show a grant of specific legislative authority for the rule Based on 
these statutory changes and the lack of specific legislative authority, a final order mval1datmg the 
rule was issued. 

The department appealed the final order to the Fust D1stnct Court of Appeal, but the final order 
was affirmed by the court The court stated 

»:23 Fla L Weekly Dl795 (Fla 1st DCA July 29, 1998) 

21Department of Busmcss and Professional Regulation " Calder Race Course, Inc 
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Although the result we reach in the instant case -- approval of the ALJ's order invalidating a 
rule -- is not the same as that decided in St Johns, we adopt the reasoning employed therein 
We reiterate that the term "particular powers and dunes granted by the enabling state," as 
used in amended sections 120 52(8) and 120 536(1), reqwres a determination of whether the 
rule falls Within the range of pawers the Legislature has granted to the agency for the purpose 
of enforcing or implementing the statutes within its jurisdiction. 

In applying this range of powers test to the proposed rule, the court found that the cited general 
and specific statutory authority for the rule failed to convey the reqws1te power to the agency to 
conduct searches of persons and places WJtiun a pernutted pari-mutuel wagering fac1hty. The 
court stated 

Subsection 550 0251(3) merely empowers the Diviswn to '·adopt reasonable rules for the 
control, supervision, and direction of all applicants. permittees, and licensees and for the 
holding, conducting, and operating of all racetracks, race meets, and races held in this state " 
llus general grant ofrulemaking authonty, wlule necessary, 1s not sufficient to validate rule 
61D-2.002 under the 1996 amendment to sectwn 120 52(8). A specific law to be 
implemented was also required, and nothing in this subsection identifies the power that the 
rule attempts to implement, 1 e ,  to search. 

The court stated that 1f the rule was to pass the range of powers test, 1t must do so through the 
powers delegated generally to the department under s. 550 0251, F S., which enumerate the 
division's powers The court singled out one of those powers, the power to conduct 
investigations, and discussed how investigations may or may not involve a search. The court 
found that the distinction between an investigatwn that does not invohe a search and one that 
does is highly significant The court noted that where "government 1s to be given the right to 
conduct a warrantless search of a closely regulated business, the Fourth Amendment demands that 
the language of the staMe delegating such power do so in clear and unambiguous terms." 
Add1ttonally, the court noted that" . highly regulatory laws are subJect to stnct construction and 
may not be extended by interpretation.'' The court concluded that there was nothing in the class of 
powers and duties identified in s 550 0251, F S., that delegated to the DIVlsion the nght to search 
persons or places within pari-mutuel wagenng fac1hlles. or any prov1s1on in the statute deeming a 
licensee to have waived the protections of the Fourth Amendment by consenting to such searches 
The court upheld the final order invalidating the proposed rules 

Finally, in the case St Petersburg Kennel Club v. Department of Business and Professwnal 

Regulation, a kennel club owner appealed two orders of the department. The first final order of 
the department derued the Kennel Ct ub' s pet1twn for a deternunallon that the definition of the 
game "poker" was an invalid exercise of delegated legislative authonty The second order 
challenged a final order of the department which demed the Kennel Club's application for 
approval of three particular card games 

The court noted that the Cardroom Act'' did not define "poker" but defined the term "authonzed 
games" by reference to another statute, s 849 085(2)(a), F S The statute referred to, however, 

22Sechon 849 086, F S 
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did not define "poker" either. Thus, neither the Cardroom Act nor the statute to wluch 1t referred 
provided a statutory definit10n of"poker." Furthermore, the general powers of the division did 
not specifically authonze it to". make rules which set forth the definition of poker.""' 
The court reversed both orders because the enabling statutes did not provide specifically that the 
department was authonzed to adopt rules to define the game of poker As the department was not 
authorized to define the game of poker 11 could not, therefore, deny approval of these games 
because the denial was based upon application of an invalid rule 

Challenges to Proposed Rules 

Under the APA, any substantially affected person may seek an administrative determmatlon of the 
invalidity of any proposed rule by filmg a petlllon with DOAH within certam time frames Smee 
the 1996 amendments, a petition challenging a proposed rule is required to state with part1culanty 
the obJecl1ons to the proposed rule and the reasons that the proposed rule 1s an mval1d exercise of 
delegated legislative authority. The agency has the burden to prove that the proposed rule is not 
an invalid exercise of delegated leg1slat1ve authority as to the obJect10ns raised 

11us process was adopted m the 1996 revision to the AP A Pnor to that lime, the courts had held 
that a rule was presumed to be valid, and that the party challenging a rule had the burden of 
establishing that 1t was invalid" These pnnciples sllll apply in challenges to existing rules and 
challenges to agency statements alleged to meet the defimtion of a rule, but not to challenges to 
proposed rules Section 120 56(2)(c), F S , provides that a proposed rule is not presumed to be 
valid or mval1d. Secllon 120 56(2)(a), F S, requires an agency to establish the validity of a 
proposed rule once 11 has been challenged. 

In Tomoka, the administrative law judge interpreted the requirement to mean that the agency has 
the ulllmate burden of estabhshing that a proposed rule is valid, but that the challenger still has the 
burden of gomg forward with the evidence supporllng the obJect1ons. The First D1stnct Court of 
Appeals agreed stating 

Secllon 120.56(2)(a) requires the agency to jusllfy a proposed rule, but that does not relieve 
the challenger of the duty to present the evidence necessary to provide a prelinunary factual 
basis for the objecllons. . Nothing m sect10n 120 56(2) reqmres the agency to carry the 
burden of presenting evidence to disprove an obJection alleged in a pellt1on challenging a 
proposed rule Moreover, 1t would be impractical to impose such a requirement. As the 
administrative law judge explamed, a pell ti on challengmg a proposed rule might include 
numerous obJect10ns, not all of 'Wluch remam m controversy by the time of the heanng If the 
agency had the burden of going forward with the evidence, 11 would be forced to rebut every 
obJect10n made m the pelltion, 1f for no other reason than to avoid the poss1b1lity of an award 
of attorneys' fees for its failure to justify the proposed rule Therefore, we prefer the more 
pracllcal approach taken by the adnurustrat1ve law Judge here. A party challenging a proposed 
rule has the burden of estabhshmg a factual basis for the obJecllons to a rule, and then the 

23St Petersburg Kennel Club v. Department ofBusmess and Professional Rcgulatton

"Agnco Chem Co v State, Dept of Env Reg, 365 So 2d 759 (Fla Isl OCA 1978), Dravo Basic Materials Co, Inc v 
Dept oJTranspartatwn, 602 So 2d 632 (Fla 2d OCA 1992) 
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agency has the ultimate burden of persuasion to show that the proposed rule 1s a valid 
exercise of delegated legislahve authonty 25 

Pag_e 9 

Additionally, m Board ofClmical Laboratory Personnel v. Florida Ass 'n of Blood Banks, 26 the
court reversed the ALJ's final order on the issue of what evident1ary standard should be employed 
to prove the validity of a challenged rule. The ALJ held that the agency had to establish proof by a 
preponderance of the evidence In reversing on this issue, the court noted that the APA did not 
require this level of proof when challenging a proposed rule but did not state what the standard 
should be 27 

Fmally, in Department of Children and Famzlzes v. Patncza Morman dlblal Patti Cake Nursery," 
relating to issuance of final orders, the court found that an agency may reject or modi!)· only 
mterpretations of adnurustrative rules over which It has substanhve Jurisdict10n, but that it may 
reject or modify any conclusion of law found in a recommended final order In this case, the court 
reversed the ALJ's dismissal of the complaint agamst the respondent because the pehtioner 
agency did not provide enough specificity in the complaint agamst wluch the respondent could 
defend The court found that the respondent failed to object to the lack of specificity m the 
complaint and that the transcript showed that the respondent was clear as to the rules violated and 
those in her employ who v10lated the rules 

Retroactive Application of Rules 

Generally, administrative rules of an agency are prospective in application In Environmental 
Trust v Dept of Environmental Protectzon,29 the distnct court of appeal applied an exception, 
drawn from federal adnurustrative law cases, that a rule that merely clanfies another eJ1.1sting rule 
and does not establish new requtrements may be applied retroac!Jvely 

Ill. Effect of Proposed Changes: 

The committee subslltute makes definit10nal changes to the AP A, as well as addresses several 
cases interpreting the 1996 amendments to the AP A The comnuttee substitute states that 1t 1s the 
mtent of the Legislature to clarify the linuted authonty of agencies to adopt rules, but not to 
reverse the result of specific judicial dec1s10ns 

Definitional changes. The comnuttee subshtute reorgaruzes the definillon of "agency" to clanfy 
1t It also adds regional water supply authoribes to the definition to clarify that they are agencies 
for purposes of the APA Provides that d1stnct school boards do not have to adopt rules pursuant 

"Tomoka. supra, at 76 and 77 

"'23 Fla L Weekly DI 851 (Fla I st DCA August 3, 1998) 

27 Id at 1852 

2123 Fla L Weekly 1900 (Fla 1st DCA August 7, 1998) 

"'714 So 2d 4 93 (Fla I st DCA 1998) 
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to the standard contained in s 120 536(1) and s. 120.52(8), but must instead adopt them pursuant 
to s. 230 22(2), F S., 1998 Supplement. 

The committee substitute removes entilles descnbed in ch. 298, F S., from the definition of 
agency found in s 120 52(1), F S. The entilles that are described in ch 298, F S, are water 
control districts. These districts are hm1ted-purpose local governmental uruts adrrurustrattvely 
separate from state and other local governments These units are created to provide financing or 
to construct or maintain infrastructure or provide services The chapter was sigmficantly revised 
in 1997 to create a circuit court process for adJud1callng disputes resulting from ad valorem 
assessments, among other things The re�1sion also repealed the authonty of water control 
districts to adopt rules. 

Rulemaking standard. The comnuttee substitute also modifies the legislative standard for 
rulemaking adopted in 19% that subsequently was interpreted by the J udic1al branch in the cases 
reviewed supra Sections 120 52(8) and 120.536(1), F S , currently state that an agency may 
adopt only rules that implement, interpret, or make specific the partzcular powers and dulles 
granted by the enabling statute and that staMory language granting rulemaking authonty or 
generally descnbing the powers and functions ofan agency are to be construed to extend no 
further than the partzcular powers and dull es conferred by the same statute. The committee 
substitute strikes the word "particular" which the First District Court of Appeals in Tomoka 

described as being tmclear The provision is amended to pemut agencies to adopt only rules that 
"implement or interpret the specific powers and duttes granted by the enabling statute "Further, 
agencies are not permitted to adopt a rule only because 1t 1s within the agency's class of powers 
and dulles Agency powers and funct10ns are to be construed to extend no further than 
implementing or interpreting the specific powers and duhes conferred by the same statute The 
changes to the grant of rulemaking authonty apply to all rules adopted after the effective date of 
the bill 

Retroactive Rules. The committee substtMe prolub1ts agencies from adopllng retroactive rules, 
including retroactive rules that are intended to clarify eXJsting law. unless that power is expressly 
authorized by statute 

Rule challenge proceedings. The comnuttee substitute amends s. 120 56(2)(a), F.S., by 
providing that, after a pettt10n challenging the validity of a proposed rule has been filed, the 
petittoner has the burden of going forward in the case, but the agency whose proposed rule 1s 
being challenged has the burden ofprovmg by a preponderance of the evidence that the proposed 
rule 1s not an invalid exercise of delegated legislative authority as to the object10ns raised 

Final orders in cases involving disputed issues of material fact In cases where there are 
disputed issues of material fact and where the admimstrat1ve law Judge issues only a 
recommended order. an agency in its final order currently may reJect or modify the conclus10ns of 
law and interpretation of adrrurustrattve rules over wluch 1t has substantive Junsdict10n The 
committee subslltute narrows this provision by ttghtening the standard on modificallon Under the 
committee substitute, the agency only may reJect or modi!)· the "clearly erroneous" conclusions of 
law "over which it has substanllve jurisdict10n "The bill reqwres agencies, when reJecllng or 
modifying conclusions of law in their final orders, to state their parllcular reasons for rejecllng or 
mod1fymg the conclusion oflaw or mterpretat10n of adnurustratlve rule Agencies must further 
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IV. 

V. 

VI. 

make a finding that their conclusion of law or interpretation of rule 1s as or more reasonable than 
the conclus10n they reJect 

Judicial Review. Section 120.68(7)(d), F S, 1s amended to state that the courts may not defer to 
an agency's construction of a statute or rule or otherwise afford any special weight to the 
agency's interpretat10n of a statute or rule 

Constitutional Issues: 

A. Municipality/County Mandates Restnctions:

None.

8. Public Records/Open Meetings Issues.

None

C. Trust Funds Restnct1ons

None

Economic Impact and Fiscal Note: 

A Tax/Fee Issues. 

None 

8 Private Sector Impact. 

Indeterminable. 

C Government Sector Impact: 

None. 

Technical Deficiencies: 

None. 

VII. Related Issues:

The First Distnct Court of Appeals in Tomoka'0 found that the phrase "par!lcular powers and
duties" in the statute was unclear and noted that the legislatively-undefined word "particular" had
more than one meaning The court found that ··parttcular" could mean that the powers and duties

'°717 So 2d 72 •t 79 (Fla I st DCA 1998) 
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are identified (and therefore limited to those identified) or in the sense that they are descnbed in 
detail. The adrmrustratlve law Judge rehed on the defirut10n of'"particular" that reqwred powers 
and duties to be described m detail, but was overruled by the district court The First Distnct 
Court of Appeal used the defm1bon of "particular" that meant "directly within the class of powers 
and duties," which 1s a broader standard The comrmttee substitute removes the word "particular" 
from the standard and instead rehes upon the word "specific " As m the case of the word 
"particular" in the 1996 AP A amendments, the word "specific" is not defmed by the bill As a 
result, in any administrative appeal, the court will use pnnc1ples of statutory construction to 
determine legislative intent for the word "specific." 

The comrmttee substitute modifies the definition of "agency" by mcluding reg10nal water supply 
authorities within the definition, thereby making them subject to the act, but 1t elirmnates water 
control districts from the definition. Tradit10nally, the APA applied to all goverrunental entities 
\\1th statewide or multi-county, reg10nal Junsd1ctions 

VIII. Amendments:

None 

This Senate staff analys1s does not reflect the mtent or official position of the bill's sponsor or the Flonda Senate 
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