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FLorIDA Sewate - 1997 SB 1594

By Senators Thomas, Williams and Bronson

3-1127-97

1 A bill to be entitled

2 An act relating to outdoor power equipment;

3 creating ss. 686.60-686.614, F.S.; regulating

4 sales and distribution of, and dealer

5 relationships relating to, outdoor power

6 eguipment; providing a short title; providing

7 legislative findings and intent; providing

8 definitions; providing application; providing

S for warranty agreements; providing for claims

10 and compensation of dealers; providing for
11 parts avallability and return; providing for
12 repurchase of inventory under certain
13 circumstances; providing for compensation for

14 inventory under certain circumstances;
15 providing for indemnification of dealers under
16 certain legal actions; spec:fying uniawful acts
17 and practices; specifying unenforceable
i8 contracts or agreements; providing remedies;
19 providing for effect on other remedies;
20 providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Sections 686.60, 686.601, 686.602, 686.603,
25/ 686.604, 686.605, 686.606, 686.607, 686.608, 686.609, 686.611,
26| 686.612, 686.613, and 686.614, Florida Statutes, are created
27| to read:
28 686.60 Outdoor Power Equipment Servicing
31 |
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1| “Outdoor Power Equipment Servicing Manufacturers,

2] Distributors, Wholesalers, and Dealers Act."

3 686.601 Legislative finding and intent;

4] construction.——

5 (1) The Legislature finds and declares that the

6| distribution and sale of outdoor power eguipment in this state
7

8

9

0

vitally affects the general economy of the state, the public
interest, the ecoloagy of this state, and the public welfare
and that, in the exercise of its police power, it is necessary
to regulate the conduct of outdoor power eguipment

11| manufacturers, distributors; and dealers and their

12| representatives doing business in this state in order to

13| prevent fraud, unfair business practices, unfair methods of
14) competition, impositions, and other abuses upon its citizens.
15 {2) In order to promote the intention and policies

16| announced in this section, the provisions of ss.
17| 686.601-686.614 shall be liberally construed.

18 686.602 Definitions of terms used in ss.

19 601- .614.--In construil ss. e 4 1

20| the context otherwise requireg, the word, phrase, or term:
21 1) “Distributor* or "wholesaler* means any persong

22| £firm, association, corperation, or company that sells or
23 distributes new outdoor power equipment to outdoor power
24| equipment servicing dealers and that maintains distributor
25) representatives within this state.

26 (2) "Distributor branch" means a branch office

27| maintained by a distributor or wholesaler which sells or
28j distributes new outdoor power eguipment to outdoor power

29 ment servicin aler
30
31
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1 {3) ‘"Distributor representative®” means a
2| representative employed by a distributor, distributor branch,

3| or wholesaler

4 (4) "Factory branch" means a branch office maintained

5| by _a manufacturer which manufactures and assembles outdoor

6| power equipment for sale to distributors of ocutdoor power

7] equipment or to outdoor power equipment servicing dealers or

8] which is maintained for directing and supervising the

9| representatives of the manufacturer.

10 {5) "Factory representative" means a_ representative

11{ employed by a manufacturer or factory branch for the purpose

12| of making or promoting the sale of outdoor power equipment or

13] for_supervising, servicing, introducing, or contracting with

14} outdoor power equipment servicing dealers or prospective

15| dealers.

16 (6) "Fraud" means and includes actual fraud or

17| constructive fraud as normally defined, 1n addition to the

18| following:

19 (a) A misrepresentation in any manner, whether

20y intentionally false or arising from gross negligence, of a
27| material fact.

22 [b) A promise or representation not made honestly and
23| in_good_faith,

24 fc) _An intentional failure to disclose a material

25) fact,

26 {d) any artifice employed to deceive another.

27 {2)_ *Manufacturer® means any person engaded in the

28| business of manufgcturing or assembling new and unused outdoor
29| power eguipment.

30 {8) “New outdoor power equipment’ means outdoor power
31| equipment which has not been previgusly sold to and put into
3
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-

Iegular use or service by any person, except to a distributor,
wholesaler, or outdoor power equipment servicing dealer for
resale.

(9) *“Outdoor power equipment® means two-~cycle and
four—cycle gas, diesel, and electric engines and any other
type of equipment used to maintain commercial, public, and
residential lawns and gardens or used in landscape, turf, golf
8| course, green nursery, or forestry or tree maintenance.

9 {10) “Qutdoor power equipment servicing dealer* means
10|l a_person who sells, solicits, or advertises the sale of new
11| and used outdoor power equipment to the consuming public, but
12] does not include:

13 (a) A receiver, trustee, administrator, executor,

14| personal representative, quardian, or other person appointed
15| by or acting under judqment, decree, or order of any court.

~] & N S Wk

16 (b) A public officer while performing his duties as
17| such officer.
18 (c) A person making casual or isolated sales of his
15| ogwn ou I_power ipment no ect sal x_under th
20| 1aws is st
21 A person engaged in th ction sale of outdoor
22| power eguipment,
23 {fe) A dealer in used outdoor power eguipment,
24 11 *Person* ns a natural rson; ¢ ration,
25| agsocigti rtnerghi us r other business enti n
26) in the cas £ in nti n s th
27| which th siness entity has ri in st or which
28| eff ivel ngrols well he individual officer
29| di IS, an her rsons in gcti ntrol of
30| agctivities of each such entity.
31

4
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1 (12) "sale" means and includes the issuance, transfer,
agreement for transfer, exchange, pledge, hypothecation, or

2
3| mortgage in any manner or form, whether by transfer in trust
4

or otherwise, of any outdoor power eguipment or interest

5{ therein, or of any servicing dealer agreement related thereto,

5| for a consideration and any option, subscription or other

7| contract, or_solicitation, looking to a sale, or offer or
8l attempt to sell in any form, whether in oral or written form

9f for a consideration.

10 (13) "Servicing dealer* means a_private business which

11 has contracted with the manufacturer or distributor to sell

12| ats products at the retail level and which 1s required to

13 undergo_training in the sale and servicing of such products.

14 (14) “Servicing dealer agreement" means a contract or
15| agreement, express or implied, oral or written, for a definite

16| or indefinite period of time, in which a manufacturer,

17| distributor, or wholesaler grants to an outdoor power

18! equipment servicing dealer permission to use a trade name,

19| service mark, trademark, or a related characteristic and in

20| which there 1s a common interest or community of interest in
21| the marketing of outdoor power equipment or services related
22| thereto at wholesale or retail, whether leasing, sale, or

23| otherwise,

24 £86.603 Application.--
25 (1) Any person who engages directly or indirectly in

26| purposeful agreements or contracts within this state in

27| connection with the sale or advertising for sale of new

28) outdoor power equipment and parts is subject to ss.

29/ 686.601-686.614 and to the jurisdiction of the courts of this
30| state for violations of such sections in accordance with the

31| provisions of the laws of this state.
5
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1 (2) Sections 686.601-686.614 apply to all written or

2| oral agreements between a manufacturer, distributor, or
31wholesaler with a outdoor power eguipment gervicing dealer,

4] including, but not limited to, the servicing dealer agreement;
5| sales of goods, services, and advertising; leases or mortgages
6
7
8

of real or personal property; promises_to pay: security
interests; pledges; insurance contracts; advertising
contracts; construction or installation contracts; servicing
contracts; and all other such agreements in which the

10| manufacturer, distributor, or wholesaler has any direct or
11| indirect interest.

12 {3) Sections 686.601-686.614 apply to all continuing
13| contracts now in effect which have no expiration date and to
14] all other contracts entered into or renewed after October 1,
151997,

16 686.604 Warranty agreements; claims; compensation of
17| dealers.--

18 {1) Every manufacturer, distributor, wholesaler,

19 C ranch iyision, distributor branch or division
20| wholesale branch or division shall provide a fair angd

21} reasonable warranty agreement on any new outdoor power
22 i nt which it sells and shall fairly c ensate ch o

O

23) its outdoor wer equipment servicin ealers for labor an

24| parts used in fylfilling such warranty agreements.

25 2 Each claim for pa n nder h rran

26 reements an out I_power

27 for h 1 r and hall id within o

28| following its approval. Egch such claim shall be either

29 9 r dis r d withi

30| gny such claim is disapproved, the outdoor power eguipmept

31 Wi mitted it shall be notifi in writin
6
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of such disapproval withiln such period, and such notice shall

state the specific grounds upon which the disapproval is

based.

(b) Any special handling of claims required of the

dealer by the manufacturer, distributor, wholesaler, factory

branch or division, distributor branch or division, or

wholesale branch or division, which handling_is not uniformly
required of all dealers of that make, may be enforced only

after 30 days' notice in writing to the dealer and upon good

O W ® ~N O ;s W N

and sufficient reason.

-

—_
—

{3)(a) The minimum lawful basis for compensating a

-y
[N

dealer for warranty work, as provided for in this section,

shall be calculated for labor in accordance with the
reasonable and customary amount of time required to complete

-
o W

such work, expressed in hours and fractions_of hours

-
[S4)

multiplied by the dealer's established hourly retail labor

-
[l

ory
~J

rate. Prior to filing a claim for reimbursement for warranty

-
x

work, the dealer must notify the applicable manufacturer,
distributor, or wholesaler of his hourly retail labor rate.
Prior to £31ing a_claim for reimbursement for warranty work,
the dealer must notify the applicable manufacturer,
distributor, or wholesaler of the dealer's retail labor rate.

(b) The minimum 2awful basis for compensation to the
dealer for parts used in fulfilling such warranty work shall
be at the dealer's costs for such parts, including all freighg
and handling charges applicable to such parts, plus 15 percent
of the sum of such costs and charges to reimbyrse the dealer's
reasopable cost of doing business and providing such warranty
service on behalf of the mapufacturer.

686.605 Parts; avallability; return,—-—

N -
©Q 0

ST B S
w N -

n
-

n
(5

N
o0

w N NN
O W W N

w
-

7
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{1) PFvery manufacturer, distributor, and wholesaler

shall specify, and every dealer shall provide and fulfill,

reasonable predelivery and preparation obligations for its

outdoor power equipment prior to delivery of the outdoor power

equipment to retail purchasers.
(2) Every manufacturer, distributor, and wholesaler

shall provide for the availability of repair parts throughout

the reasonable useful life of any outdoor power equipment

sold.

—_
= O UV @ N O N B W N

(3) Every manufacturer, distraibutor, and wholesaler

-

shall provide to their dealers, annually, an opportunity to

s
%]

return_a portion of their surplus parts inventories for
credit. The surplus procedure shall be administered as

foliows:

-
W

-
(S,

(a) _The manufacturer, distributor, or wholesaler may

-
=2}

specify, and thereupon notify their dealers of, a time period

-
~

of at least 60 days' duration during which the dealers may
submit their surplus parts lists and return their surplus
parts to the manufacturer, distributor, or wholesaler.

{b) If a manufacturer, distributor, or wholesaler haa
not notified a dealeor of a specific time period for returning
Surplus parts within the Dreceding 12 months, they shall
authorize and gliow the dealer's surplus parts recurn request
within 30 davs after receipt of such reguest from the dealer,

le) A mapufacturer, distributor, or wholesaler must
allow surplya parts return guthority on a dollar value Of
Rarts equal to 6 percent of the total dollar value of parts
purchased from the manufacturer. distributor, or wholesaler by
the dealer during the 12-month period impediately preceding
the notification to the degler by the manufagtyrer,
distributor, or wholesaler of the surplus parts return

8

-
@

N -
(=]

W W NN NN N NN NN
-‘OWQQQ‘U!#WN"
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program, or the month the dealer's return request is made,

whichever is applicable. However, the dealer may, at his
option, elect to return a dollar value of his surplus parts

equal to less than § percent of the total dollar value of

parts purchased by the dealer from the manufacturer,
distributor, or wholesaler during the preceding 12-month
period as provided herein.

(d) No obsolete or superseded part may be returned,
but any part listed in the manufacturer's, distributor‘s, or
wholesaler's current returnable parts list at _the date of
notification of the surplus parts return program by the
manufacturer, distributor,; or wholesaler to the dealer, or the
date of the dealer's parts return request, whichever is
applicable, is eligible for return and credit specified.
However, returned parts must be in new and unused condition
and must have been purchased from the manufacturer,
distributor, or wholesaler to whom they are returned.

{e) The minimum lawful credit to be allowed for
returned parts is 85 percent of the wholesale cost of the
parts as listed in the manufacturer's, distributor's, or

’ nable s 1ist at the date of th

O W O ~N Oy e W N

-y

-k .
N -

- e s
N o W

- =& s
@™ N

L S I
- O O

Its return program the

4
N

manufacturer, wholesaler, or distribuytor to the dealer; or the
te of the I's rts return request, whichever is

higher.

(f) Applicable credit must be issued or furnished by

3 facturer, distributor, or wholesaler to the dealer

within 60 days after receipt of the returned parts.

fg9) The packing and return freight expense incurred in
any_return of surplus parts pursuant to the terms of this

section ghall be borne by the dealer.
9

w NN NN NP
QO W & N O 0 > W

w
-
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686.606 Repurchase of inventory upon termination of

servicing dealer agreement.--

{1) whenever any outdoor power equipment servicing

dealer enters into a servicing dealer agreement with a

manufacturer, distributor, or wholesaler in which agreement

the dealer agrees to maintain an inventory of outdoor power

equipment or repair parts and the agreement is subsequently

® N N W N

voluntarily or involuntarily terminated, the manufacturer,

distributor, or wholesaler shall repurchase the inventory as

-
(=2 -]

provided 1in this section. However, the dealer may keep_the

-
-

inventory if he desires. If the dealer has any outstanding

-
N

debts to the manufacturer, distributor, or wholesaler, then

-
w

the repurchase amount may be credited to_the dealer's account.

-
=

(2) If the dealer decides not to _keep_the inventory,

the manufacturer, distributor, or wholesaler shall repurchase
that inventory previously purchased from him and held by_the
dealer on the date of termination of the contract. The
manufacturer, distributor, or wholesaler shall pay:

{a) one hundred percent of the actual dealer gost,
inclyding freight, of all new, unsold, undgmaged, and complete
eutdoor power equipment or other items of such equipment which
22 are resalable, less 3 reasonable allowance for depreciatjon
23] due _to vsgge by _the dealer and deterioration directly
24 atrributable to weather conditions at the Jealer's locationy
25| apd
26 ib)__Eighty-five percent of the current wholesale price
271 of all nev, unused, and undamaged repair parts and sccessories
28 which are listed in the manufacturer's. distributor‘s, or
29| wholegaler's current returnable party list., The mapufacturer,
30| distributor, or wholesaler shall also Day the dealer 6 percent
31| of the current wholegale price on all new, unuged, and
10

—
(3]

_—
[-a)

-
~J

N N A -
- O O o
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1] undamaged repair parts returned to cover the cost of handling,
2| packing, and loading. However, the manufacturer, distributor,
3l or wholesaler shall have the option of performing the

4| handling, packing, and loading in lieu of paying the 6-percent
5| sum imposed in _this subsection for these services; and, in

6 this event, after receipt by the dealer of the full repurchase
7| amount as provided in this section, the dealer shall make

B8] available to_the manufacturer, distributor, or wholesaler, at

9| the dealer's address_or_ at the places at which the outdoor
10| power equipment is located, all outdoor power equipment

11| previously purchased by the dealer.

12 [3) Upon payment within a reasonable time_of the

13| repurchase amount to the_dealer, the title and right of

14| possession to the repurchased inventory shall transfer or be
15) transferred to _the manufacturer, distributor, or wholesaler,
16| as_the case may be.

17 (4) The provisions of this section do not require the
18] repurchase from a dealer of:

19 {a) Any repair part which has a limited storage life
20{ or 1is otherwise subject to deterioration.

21 {b) Any single repair part which is priced as a set of
22| two or more items.

23 fc) Any repair part which because of its condition is

24] not_resalable as a new part without repackaqging oQr

25| reconditioning.

26 (d) Any inventory for which the dealer is unable to

27t furnish evidence, reasonably satisfactory to the manufacturer,
28§ distributor, or wholesaler, of gpod title, free and clear of
29! all claims iens, and_encumbrances.

30 le) Apy inventory wh dealer desires to keep, if
31| the dealer has a contractual right to keep it,

7"
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(f) Any outdoor power equipment or item of such

equipment which is not in new, unused, undamaged, and complete

condition.

(g) Any outdoor power equipment or item of such
equipment which has been used by the dealer or has

deteriorated because of weather conditions at the dealer's
location unless the manufacturer, distributor, or wholesaler
receives a reasonable allowance for such usage or
deterioration.

{h) Any repair parts which are not in new, unused, and
undamaged condition.

{i) Any inventory which was ordered by the dealer on
or after the date of receipt of the notification of

termination of the servicing dealer agreement.

(i) Any inventory which was acquired by the dealer
from any source_other than the manufacturer, dastributor, or
wholesaler.

(8) 1If any manufacturer, distributor, or wholesaler
falls or refuses to repurchase any inventory covered under the
provisions of this section within 60 days after termination of
a_dealer's contract, he is civilly liable for 100 percent.of
the currept wholesale price of the inventory plus any freight
charges paid by the dealer, the dealer's reasonabie attorney's
| fees, court costs, and interest op the current wholesale price
computed at the legal interest rate provided in 3. 687.0) from

h ist 4 fter rmination

686,607  Repurchase of inventory upon death or
| 1n i £ lexr.——

{1)__In the event of the death or incapacity of a
dealer or the majority stockholder of 3 corporatiop operating
as_g dealer, the manufacturer, distributor, or wholesaler

12




FLORIDA SenaTE - 1997 SB 1594
3-1127-97

—

shall, at the option of the heirs at law, if the dealer died

2| intestate, or the devisees or transferees under the terms of

3| the deceased dealer's last will and testament, if the dealer

 died testate, repurchase the inventory from such heirs or

devisees as if the manufacturer, distributor, or wholesaler

had terminated the contract; and the inventory repurchase

repurchase under this section. The beirs or devisees shall
have 1_year from the date of the death of the dealer or

majority stockholder to exercise their option under thais
11| section. However, nothing in this section reguires the

4
5
6
7| provisions of s. 686.606 are made expressly applicable to the
8
9
0

12| repurchase of inventory 1f the heirs or devisees and the

13| manufacturer, distributor, or wholesaler enter into a new

14| franchise_agreement to operate the retail dealership.
15 (2) This section is subject to that portion of the

16| manufacturer's, distributor's, or wholesaler's contract or

17| agreement with_the dealer pertaining to death of the dealer or

18;succession to the extent such contract or agreement is not
19;inconsis§gnt with this section,

20 686.608 _Compensation for inmventory upon refusal to
21| renew, termination of, or restriction on transfer of a

22| servicing dealer agreement.——It is unlawful for the

23| manufacturer, distributor, or wholesaler, without due cause,
24(to fail to renew a servicing dealer agreement on terms then
25| equally available to all their outdoor power eguipment

26| servicing dealers, to terminate an agreement, or to restrict
27| the_transfer of an agreemenf unless the dealer receives fair
28| and_reasonable compensation for the inventory of the businesg.
291 As used in this section, the term "due cause® shall be

30| construed in accordance with the definition of due cause

31| contained in s. 686.611(3)(c)2.
13
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686.609 Indemnification of dealer with respect to
legal actions.--A manufacturer, distributor, or wholesaler
shall fully indemnify and hold harmless a dealer against any
losses jincluding, but not limited to, court costs and
reasonable attorney's fees or damages arising out of any
complaint, claim, or lawsuit involving, but not limited to,
strict 2iability, neqligence, misrepresentation, express or
implied warranty, or rescission of the sale when_ the
3 complaint, claim, or lawsuit relates to the manufacturxe,

10| assembly, or design of new 1tems covered by ss.

D~ O N e W N

111 686.601-686.614, parts or accessories, or other functions by
12] the urer, distributor, or wholesaler which are beyond

13| the control of the dealer.

1 686.611 Unlawful acts and practices.—-Unfair methods
15| of competition and unfair or deceptive acts or practices in

16| the conduct of the manufacturing, distribution, wholesaling,

17 sale; and advertising of outdoor power equipment are declared
18] to_be unlawful.

19 (1) It is deemed iolation of this cti Oor _an
20, cturer tor ranch, factory represen ive

21 stri r stri r branch, distributor representative,
22 )4 I power ipment servicing dealer

23| engade_in any action which s arbitrarv, capricious, in bad
24| faith, or unconscionable and which causes damage in terms of
25| W or ny of th rti r £ lic,

26 2 t is deemed a violation of this section for a
27 I b I tor

28| | ion, wholesaler r _wh. le

29) branch or division, or officer, agent, or other representative

30| thereof, to coerce, compel, or attemDt to coerce or compel any
31| outdoor power eguipment servicing dealer:
14
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(a) To order or accept delivery of any outdoor power
2| equipment or item of such equipment, parts or accessories
3! therefor, or other commodity or commodities which such outdoor
4| power equipment servicing dealer has not voluntarily ordered.
5 {b) To order or accept delivery of any outdoor power
5| equipment with special features, accessories, or equipment not

7| included in the base list price of such outdoor power

8| equipment as publicly advertised by the manufacturer of the
9| outdoor power eguipment.

10 (3) It is deemed a violation of this section for a

11| manufacturer, factory branch or division, distributor,

12} distri or branch or division, wholesaler, or wholesale

13| branch or division, or officer, agent, or other representative

14] thereof:
15 fa) To refuse to deliver to any outdoor power

16} equipment servicing dealer having_a contractual agreement for

17] the retail sale of new outdoor power equipment sold or

18{ distributed by such manufacturer, factory branch or division,

19) distributor branch or division, or wholesale branch or

20(division, in regsonable guantities and within a reasonable

21| time after receipt of the dealer's order, any outdoor power

22| eguipment or item of such equipment covered bv_such agreement

23| specifically advertised or roepresented by such manufacturer,

24 factory branch or divialon, distributor. dlstributor branch or

25{ divigion, wholesaler, or wholesale branch of Qivision to be

26 ayailable for immediate delivery. However, the failure to

27| deliver any such outdoor power eguipment or item of sych

28l sgujpment {5 not considered a violation of this section if

29! such fallure is due to a prudeant and reasonable restriction on

30 the extenpion Of credit by the manufacturer, distributor, or

31) wholesaler to the dealer, an act of God, & work stopoage or
15
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delay due to a strike or labor difficulty, a bona fide

shortage of materials, a freight embargo, or _another cause

| over which the manufacturer, distributor, or wholesaler, or
any agent thereof, has no control whatsoever.
(b) To coerce, compel, or attempt to coerce or compel

any outdoor power eguipment servicing dealer to enter into any
agreement, whether written or oral, supplementary to an

existing servicing dealer agreement with such manufacturer,
factory branch or division, distributor, dist utor
division, wholesaler, or wholesale branch or division, or

officer, agent, or other representative thereof:; or to do any
other act prejudicial to_such dealer by threatening to cancel

© W @ N S e W W

- e
P

- -,
w N

any contractual agreement existing between such manufacturer,

-
[

factory branch or division, distributor, distributor branch or

-
o

division, wholesaler, or wholesale branch or division_and_ such

-
[=4)

dealer. However, notice in good faith to any outdoor power

-
~

equipment servicing dealer of such dealer's violation or

-
D

breach of any terms or provisions of such contractual
agqreement does not constitute a violation of this section if
such notice is in wrating and 1s mailed by registered or
certified mail to such deaier at his current business address
and_sych notice contains the specific facts as Lo the dealer's
suct contrac 1 L nt

()1, To_ terminate or cancel the selling agreement of
any_outdoor power eguipment servicing dealer without due
cause, as Jdefined in subparagraph 2. The nonrenewal of 3
selling agreement, without due cause, constitutes an unfair
termination or cancellation, regardless of the specified time
period of such selling agreement. Except when the aroupd for
such termination or cancellation falls within sub-subparadaraph

2,c,, such manufacturer, factory branch or division,
16
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distributor, distributor branch or division, wholesaler, or

-

wholesale branch or division, or officer, agent, or other

representative thereof, shall notify an outdoor power

equipment servicing dealer in writing of the termination or

cancellation of the selling agreement of such dealer at least

90 days before the effective date of the termination or

cancellation, stating the specific ground for such termination

or cancellation. In no event shall the contractual term of any

such selling agreement explre, without the written consent of

©Q W O N OB e W N

-

the outdoor power eguipment servicing dealer involved, prior

to_the expiration of at least 90 days following such written
notice. During the 90-day period, either party may, in

- e
N -

-
w

appropriate circumstances, petition a court of competent

-
>

Jurisdiction to modify such 90-day stay or to extend it

-
(5]

pending a final determination of such proceeding on the

-
(=2}

merits. The court shall have authority to qrant_ temporary,

preliminary, and final injunctive relief.

-
~J

2. As used in thts subparagraph, tests for determining
what constitutes due cause for a manufacturer, distributor, or
vholesaler to terminate, cancel, or refuse to renew a

-
(<]

N -
O D

21| servicing dealer agqreement include whether the dealer;
22 a. Hag transferred a majority ownership interest in
23( the dealership without the manufacturer's, distributor's, or
24| wholesaler's consent;
25 D. Has made a materip)l misrepresentation in applying
26| for or in acting under the agreement;
27 c. Has filed a voluntary petition in bankruptcy or bhas
2erg;g_gn involuntary petition in bankruptcy filed against the
29| dealer which has not been discharged within 60 days _after thg
30| £filing, is £ nder th rovigi £
31

17
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1} agreement_in effect with the manufacturer, distributor, or

2| wholesaler, or is in receivership;

3 d. Has engaged in unfair business or trade practices;
4 e. Has inadeguately represented the manufacturer's,

5] distributor's, or wholesaler's products with respect to sales,
6] service, or warranty work;

7 f. Has inadequate and insufficient sales and _service
8 facilities and personnel;

9 g. Has failed to comply with an applicable federal,

0

state, or local licensing law;
11 h. Has been convicted of a crime, the effect of which

12| would be detrimental to the manufacturer, distributor,

13| wholesaler, or dealership;

14' i, Has failed to operate 1in_the normal course of

15| business for 10 consecutive business days or has terminated
16] the dealer's business;

17 j. Has relocated the dealer's place of business

18| without the manufacturer's, distributor‘s, or wholesaler's

19| congent: or

20 k. Has fajled to comply with the terms of the
21} agreement,
22 {d) To resort to or use any false or misleading

23| advertisement in connectior with the dealer's business as such

24) manufactyrer, factory branch or division, distributor,

25| distributor branch or division, wholesaler, or wholesale

26) branch or division, or officer, agemt, or other representative

27| thereof.

28 [e) To offer to sell or to sell any new outdoor power

29| equipment or item of such egquipment, oOr parts or accessories

30f therefor, to any other outdoor power equipmept._servicing

31| dealer at a lower actual price therefor than the actual price
18
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1| offered to any other outdoor power eguipment servicing dealer

for the same model outdoor power eguipment identically

[

equipped or to utilize any device, including, but not limited

4| to, sales promotion plang or programs, which results in such

5| lesser actual price or results in a fixed price predetermined

6| solely by the manufacturer, distributor, or wholesaler.

7| However,; the provisions of this paragraph do not apply to

8] sales to an outdoor_ power equipment servicing dealer for

9| resale to any unmit or agency of the United States Government,
10} the state or any of its political subdivisions, or any

11| municipality located wathin this state. Further, the

12| provisions of this paraqraph do not apply so long as a

13{ manufacturer, distributor, or wholesaler, or any agent

14§ thereof, sells or offers to sell such new outdoor power

15| equipment, parts, or accessories to all outdoor power

16| equipment servicing dealers of such manufacturer's,

17| distrabutor's, or wholesaler's dealers at an equal price.

18 L£f) To willfully discriminate, either directly or

19| indirectly, in price;, programs, or terms of sale offered to
20{ dealers, when the effect of such discrimingtion may be to

21| substantially lessen competition or to give to one holder of
22| an_agreement any economic, business, or competitive advantage
23| not offered to all bolders of the same or similar agreement.

24 (q) To prevent or attem to preven contract or
25| otherwise, any outdoor power eguipment servicing dealer from

26} changing _the capital structure of the dealership or the means
27| by or through which the dealer finances the_ogperation of the

28| dealership, the ler at all times meets an

29| reasonable capital standards agreed to between the dealership
30{ and the manufacturer, distributor, or wholesaler and provided

19
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s

such change by the dealer does not result in a change in the
executive management of the dealership.

2
3 (h) To prevent or attempt to prevent, by contract or
4

otherwise, any outdoor power eguipment servicing dealer or any
5| officer, member partner, or stockholder of any outdoor power

eguipment servicing dealer from selling or transferring any

6

7| part of the interest of any of them to any other person or
8| persons or party or parties. However, no dealer, officer,
9
0

partner, or stockholder has the right to sell, transfer, or

assign _the franchise or power cf management or control

11| thereunder without the written consent of the manufacturer,

12)distributor, or wholesaler, except that such consent may not

13| be _unreasonably withheld.

14 (i) To obtain money; goods, services, anything of
15| value, or any other benefit from any other person with whom

16| the outdoor power equipment servicing dealer does business or

17| employs on account of or in relation to the transactions

18| between the dealer, the manufacturer, distributor, or

19) wholesaler, and such other person.

20 {d) To reguire an outdoor power equipment servicing
21| dealer to assent to a release, assignment, novation, waiver,
22| or estoppel which would relieve any person from 1iability

23| ioposed by ss, 686,601-686.614.

24 (4) 1t is deemed a violation of this section for an
25/ outdoor power equipment servicing dealer:
26 fa) To reguire a retail purchaser of new outdoor power

27| equipment or item of such eguipment, as a condition of sale
28| and delivery of the item or equipment, also to purchase
29| special features, appliances, edquipment, parts, or accessories
30| not Qesired or reguested by the purchaser, However, this
31| prohibition does not apply to special features, appliances,
20
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1| equipment, parts, or accessories which are already installed
when the outdoor power eguipment or item of outdoor power

| equipment is received by the dealer from the manufacturer,
distributor, or wholesaler of such equipment or jitem of such

2
3
4
5| equipment.

6 (b)_ To represent and sell as new and unused any

7| outdoor power equipment or_ item of such eguipment which has
8
bl
0

been used and operated for demonstration or other purposes

without stating to the purchaser prior to the sale the

approximate amount of use the outdoor power equipment or item

11) of such equlpment has experienced or undergone.

12 (c) To resort to or use any false or misleading

13] advertisement in connection with the dealer's business as such

14{ outdoor power equipment servicing dealer.

5 686.612 Unenforceable contract or agreement.--Any

16] contract or servicing dealer agreement or part thereof or

17| practice thereunder which is in violation of any provision of

18} ss. 686.601-686.614 is deemed against public policy and is

19 void and unenforceable,

20 686.613 Remedies.——
21 (1) _In addition to temporary, preliminary, or fimal

22} injunctive relief as provided in s, 686.611(3){c)i., any

23| person who is aggrieved or injured in his business or property

24} by reason of anything forbidden in ss. 686.60-686.614 may

25! bring_an action therefor in the appropriate circuit court of

26| this state and shall recover the_actual damages sustained and

27| the costs of such action, including a reasonable attorney's

28 fee,

293 {2) without regard and in_addition to any other remedy

30{or relief to which a person is entitled, anyone aggrieved by a

31} violation of ss. 686.601-686.614 may bring an action to obtain
21
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1] a_declaratory Judgment that an act, action, or practice

2l violates such sections_and to enjoin a manufacturer,

34 tributor, wholesaler, or dealer who has violated, is

4| viotating, or is otherwise likely to violate such sections.

5 {3) When such actlion is one of common or genmeral

5| interest to many persons or when the parties are numerous and
7] it is impracticable_to bring them all before the court, one or
8| more may bring a class action for the benefit of the whole,

9| including an action for injunctive relief.
10 (4) In an action for money damages, if a judge or Jjury

11] £inds that the defendant acted maliciously, the judge or jury

12 may award punitive damages as permitted by state law.
13 (5) The Department of Legal Affairs or the state

14 attorney, if a violation of ss. 686.601-686.614 occurs in his

15} judicial circuit, may brin n action for injunctive or other

16|/ appropriate civil relief for any violation of ss.
17/ 686.601-686.614.

18 {6) The remedies provided in this section _are in
19 ion ny other remedies provided b w or 1 ity.
20 68 14 Effect of act on er remedies.——Sections

21| £86.601-686.614 are supplemental to and do not preempt local
22| ordinances dealing with prohibited or unlawful conduct _in the

23| manufacturing, distributioi, wholesaling, advertising, or sale
24{ of outdoor power eguipment and other items of outdoor power

25| equipment if guch ordinances are not inconsistent with such
26{ sections,

27 Section 2. This act shall take effect October 1, 1957.
28
29
30
3N

22
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HOUSE SUMMARY

Provides for regulation of sales and distribution of
outdoor power equifment and dealer relationships of such
equipment. See bill for details.
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the Committee on Commerce and Economic Opportunities and
Senators Thomas, Williams, Bronson and Kirkpatrick

310-1921-97

1 A bill to be entitled

2 An act relating to outdoor power equipment;

3 creating ss. 686.60-686.614, F.S.; regulating

4 sales and distribution of, and dealer

S relationships relating to, outdoor power

6 equipment; providing a short title; providing

7 legislative findings and intent; providing

8 definitions; providing application; providing

9 for warranty agreements; providing for claims

10 and compensation of dealers; providing for
11 parts availability and return; providing for
12 repurchase of inventory under certain
13 circumstances; providing for compensation for
14 inventory under certain circumstances;:
19 providing for indemnification of dealers under
16 certain legal actions; specifying unlawful acts
17 and practices; specifying unenforceable
18 contracts or agreements; providing remedies;
19 providing for effect on other remedies;
20 providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. BSections 686.60, 686.601, 686.602, 686.603,
25| 686.604, 686.605, 686.606, 686.607, 686.608, 686.609, 686.611,
26)686.612, 686.613, and 686.614, Florida Statutes, are created
27} to read:
28 86.60 Short title.——-Section 6.601- .614 may be
29| ci he * door Power Eguipment M
30/ Distributors, Wholesalers, an rvicing Dealers Act."
31
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686.601 Legislative finding and intent;

construction.——
{1) The Legislature finds and declares that the

distribution and sale of outdoor power eguipment in this state

vitally affects the general economy of the state, the public

interest, the public safety, the ecology of this state, and

the public welfare and that, in the exercise of its police

power, it ls necessary to regulate the conduct of outdoor
power equipment manufacturers, distributors, wholesalers, and

O _ WV & Ny N s W N -

dealers and their representatives doing business in this state

-

-
-

in order to prevent fraud, unfair business practices, unfair

ury
[.°)

methods of competition, impositions, and other abuses upon its

13| citizens.

14 (2) In order to promote the intention and policies

15| announced in this section, the provisions of ss.

16| 686.601-686.614 shall be liberally construed.

17 686.602 Definitions of terms used in ss.

18/ 686.601-686.614.~-In construing ss. 686.601-686.614, unless

19| the context otherwise requires, the word, phraseg, or term:

20 {t) “Dealer” or "servicing dealer® means 3 person who
21) sells, solicits, or advertises the sale of new or used outdoor
22| power eguipment to the consuming public and services such

23j equipment or a_private business which has contracted with the
24) manufacturer or distributor to sell such eguipment at retajl
25 and _services such equipment and which is required to undergo
26\ training in the sale and servicing of such equipment, but does
27| pot_include:

28 {a) A receiver, trustee, administrator, exgcutor,

29| personal representative, guardian, or other person appointed
30] by _or acting under judgment, decree, or order of any gourt,

31
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e

(b) A public officer while performing his duties as

such officer.
(c) A person making casual or isolated sales of his
own outdoor power eguipment not subject to sales tax under the

laws of this state.

{(d) A person engaged 1in the auction sale of outdoor

power equipment.
(e) A dealer in used outdoor power eguipment.

{2) “Dealer agreement" means a contract or agreement,

O W @ ~N O nh b w N

-

express or implied, oral or written, for a definite or

—
-

indefinite period of time, in which a manufacturer,

-
N

distributor, or wholesaler grants to a dealer permission to

-
w

use a trade name, service mark, trademark, or a related

-
-

characteristic and in which there is a common_ interest or
community of interest in the marketing of outdoor power

—y
[&4]

-
(=)

equipment or services related thereto at wholesale or retail,

whether leasing, sale, or otherwise,

{3) '"bistributor" or *wholesaler" means any_person,
firm, association, corporation, or company_ that sells or
distributes new outdoor power equipment to dealers and that
maintains distributor representatives within this state.

{4) '"pDigstributor branch" means a branch office
maintgined by a3 distributor or wholesaler which sells or
distributes new outdoor power equipment to dealers,

{5) ‘"Distributor representative" means a
representative employed by a distributor, distributor branch,
or wholesaler.

{6) “Factory branch" means a branch office maintained

-
®

N N -
- O W

N
N

N
W

N
(o

N
w

N
N

NN
O

by a manufacturer which manufactures and assembles outdoor

wer ipment for sale to distributors of outdoor wer

w w
- O

3
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1| equipment or to dealexrs or which is maintained for directing
2] and supervising_the representatives of the manufacturer.

3 (7) ‘“Factory representative® means a representative

4) employed by a manufacturer or factory branch for the purpose

5| of making or promoting the sale of outdcor power egquipment or

6| for supervising, servicing, introducing, or contracting with
7| dealers or prospective dealers.

B (8) "Fraud" means and_ includes actual fraud or

9) constructive fraud as normally defined, in addition to_the
10| followings:

1 (a) A misrepresentation in any manner, whether
12| intentionally false or arising from gross neqligence, of a

13 material fact.

14 (b) A promise or representation not made honestly and

15| in good faith.

16 {c) An intentional failure to_disclose a material
17| fact.

181 (8) Any artifice employed to deceive another.

13 {9) “Manufacturer® means any person enqaged in the

20( bysiness of manufacturing or assembling new gnd unused outdoor
21| power equipment,

22 {10) _“New outdoor power equipment® means outdoor power
23| equipment which bas not been previously sold to and put into
24| requlay use or service by any person, except to a Jistributor,
25| wholesaler, or dealer for resale.

26 (11) ‘Outdoor power eguipment” means two-cycle and

27| four—cycle gas, diesel, and electric engines and any other

28{ tvpe of eguipment used to maintain commercial, public, and

29l reaidential lawns and gardens or used in landscape, turf, golf
30| gourse, green nursery, or forestry or tree malintenance,

3

4
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(12) "Person" means a natural person, corporation,

association, partnership, trust, or other business entity and,
in the case of a business entity, includes any other entity_in
which the business entity has a majority Iinterest or which it

effectively controls, as well as the individual officers,

directors, and other persons in active control of the

activities of each such entity.

{13) "“sale" means and includes the_ issuance, transfer,

agreement for transfer, exchange, pledge, hypothecation, or

O W @@ N O U b W N =

-

mortqgage in any manner or form, whether by transfer in trust

-
—

or otherwise, of any outdoor power equipment or interest

therein, or of any dealer agreement related thereto, for a
consideration and any option, subscription or other contract,
or solicitation, looking to_a sale, or offer or attempt to

-
I )

-
wn

sell in any form, whether in oral or writtem form for a

consideration.
686.603 Application.-—

-
~ o

-
@

(1) Any person who engages directly or indirectly in
purposeful ggreements Or contracts withbin this state in
connection with the sale or advertising for sale of new
outdoor power eguipment and parts is subject to ss.
686.6Q1-686.614 and to the jurisdiction of the courts of this
state for violations of such sections in accordance with the
provisions of the laws of this state,

{2) Sections 686.601-685.614 apply to all written or
Qral agreements between a manufacturer, distributor, or
wholesaler with a dealer, including, but not limited to, the
dealer agreement: sales of goods, services, and advertising:
leases or mortgages of real or personal property: promises to
pay; security interests: pledges; insurance contracts:
advertising contracts: construction or installation contracts;

5
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servicing contracts; and all other such agreements in which
the manufacturer, distributor, or wholesaler has any direct or
indirect interest.

(3) Sections 686.601-686.614 apply to_all continuing
contracts now in effect which have no expliration date and to

all other contracts entered into or renewed after October 1,
1997.

686.604 Warranty agreements; claims; compensation of

dealers.——

-
- O W N N e W N

{1) Every manufacturer, distributor, wholesaler,

—

factory branch or division, distributor branch or division, or

—
N

wholesale branch or division shall provide a fair and

13| reasonable warranty aqreement on any new outdoor power

14| equipment which it sells and shall fairly compensate each of

15| its dealers for labor and parts used in fulfilling such

16| warranty agreements.

17 (2)(a) Each claim for payment under such warranty

18] agreements made by a dealer for such labor and parts shall be
19)paid within 30 days following its approval. Each such ciaim
20| ghall be either approved or disapproved wathin 30 days after
21| its receipt. When any such claim is disapproved, the dealer
221 who_submitted it shall be notified in writing of such

23| disapproyal within such period, and such notice shall state
24| the specific drounds upon which the disapproval is based.

25 {b) Any special bandiing of claims required of the

26| dealer by the manufacturer, distributor, wholesaler, factory
27\ branch or division, distributor branch or division, or

28} wholesale branch or division, which handling is not uniformly
29| required of all dealers of that make, may be enforced only
30 after 30 days' notice in writing to the dealer and upon good
31] and sufficient regson,
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{3)(a) The minimum lawfui basis for compensating_ a
dealer for warranty work, as provided for im this section,
shall be calculated for labor in accordance with the
reasonable and customary amount of time required to complete

such work, expressed in hours and fractions of hours
multiplied by the dealer's established hourly retail labor

rate. Prior to filing a claim for reimbursement for warranty
work, the dealer must notify the applicable manufacturer, |

distributor, or wholesaler of his hourly retail labor rate.

O W  ~N o n & W N -

-

{b) The minimum lawful basis for compensation to the

-
-

dealer for parts used in fulfilling such warranty work shall

be at the dealer's costs for such parts, including_all freight

and handling charges applicable to such parts, plus 15 percent
of the sum of such costs_and charges to reimburse the dealer's

PSRN
w N

—_ -
wn b

reasonable cost of doing business and providing such warranty

-
(=)

service on behalf of the manufacturer.
686.605 Parts; availability; return.—

-
~3

-
©

(1) Every manufacturer, distributor, and wholesaler
shall specify, and everv dealer shall provide and fulfill,
reasonable predelivery and preparation obligations for its
outdoor power eguipment prior to delivery of the outdoor power
equipment _to retail purchasers,

(2) EBvery manufacturer, distributor, and wholesaler
shall provide for the availability of repair parts throughout

NN 2
- O W

N NN
» W

N
wn

the reasonable useful life of any outdoor power equipment |
201d. |

(3) Every manufacturer, distributor, and wholesaler
shall provide to their dealers, annually, an_opportunity to !
return a portion of their surplus parts inventories for .
credit. The gurplus procedure shall be administered as |
follows:

NN
® ~N O
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(a)__The manufacturer, distributor, or wholesaler may
specify, and thereupon notify their dealers of, a time_period

of at least 60 days' duration during which the dealers may

submit their surplus parts 1ists and return their surplus

parts to the manufacturer, distributor, or wholesaler.
(b) If a manufacturer, distributor, or wholesaler has

not notified a dealer of a specific time period for returning

surplus parts within the preceding 12 months, they _shall

authorize and allow the dealer's surplus parts return request
within 30 days after receipt of such request from the dealer.

{c) A manufacturer, distributor, or wholesaler must

-
O W @ N v »n s W N

=y
-

-
(5]

allow surplus parts return authority on a dollar value of

-
(R}

parts egual to 6 percent of the total dollar value of parts

»

purchased from the manufacturer, distributor, or wholesaler by
the dealer during the 12-month period immediately preceding
the notification to the dealer by the manufacturer,

distributor, or wholesaler of the surplus parts return

—- -
o wn

- -
W

program, or the month the dealer's return request is made,
whichgver is applicable. However, the dealer may, at his
option, elect to return a dollar value of his surplus parts
egual to Jess than 6 percent of the total dollar value of
Rarts purchased by the dealer from the manufacfurer,
gigtributor, or wholesaler during the preceding 12-month
period as provided herein,

{d) No obsolete or superseded part may be returned,
but any part listed in the manufacturer's, distributor's, or
wholesaler's currept returpable parts list at the date of
netification of the surplus parts return progrgm by the
manufacturer, distributor, or wholesaler to the dealer, or the
date of the dealer's parts return request, whichever ig
applicable, is eligible for return and credit specified.

8
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However, returned parts must be in new and unused condition

and must have been_purchased from the manufacturer,

distributor, or wholesaler to whom they are returned.

{e) The minimum lawful credit to be allowed for

returned parts is 85 percent of the wholesale cost of the

parts as listed in the manufacturer's, distributor's, or

wholesaler's current returnable parts list at the date of the
notification of the surplus parts return program by the

manufacturer, wholesaler, or distributor to the dealer, or the

O W M ~N T 0 e W

-y

date of the dealer‘'s parts return request, whichever is

-
-

higher,

-y
N

(£f) Applicable credit must be issued or furnished by

—
w

the manufacturer, distributor, or wholesaler to the dealer

-
>

within 60 days after receipt of the returned parts.

-
wm

(q) The packing and return freight expense incurred 1in

-
o

any return of surplus parts pursuant to the terms of this

-
~

section shall be borne by the dealer,
686.606 Repurchase of inventory upon termination of

-
]

-
O

ler reement.=-—=

{1)_ Whenever any dealer enters into a dealer agreement
with a manufacturer, distributor, or wholesaler in which
agqreement the dealer agrees to maintain ap inventory of
outdoor power eguipment or repair parts and the agreement is
subsequently voluntarily or involuntarily terminated, the
manufacturer, distributor, or wholesaler shall repurchase the
inventory as provided in this section, However, the dealer
may keep the inventory if he desires. If the dealer has any
outstanding debts to the manufacturer, distributor, or
wholesaler, then the repurchase amount may be credited to the
dealer's account.
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(2) If the dealer decides not to keep the inventory,

the manufacturer, distributor, or wholesaler shall repurchase

that inventory previously purchased from him and held by the

w e

dealer on the date of termination of the contract. The
manufacturer, distributor, or wholesaler shali pay:

(a) One hundred percent of the actual dealer cost,

including freight, of all new, unsold, undamaged, and complete

outdoor power equipment or other items of such equipment which

are resalable; less a reasonable allowance for depreciation
due to usage by _the dealer and deterjoration directly

O WV _® NN

-

-
ey

attributable to weather conditions at the dealer's location;

-
N

and
(b) Eighty-five percent of the current wholesale price

-
"W

of all new, unused, and undamaged repair parts and accessories

-
(5]

which are listed in the manufacturer's, distributor's, or

-
o

wholesaler's current returnable parts list. The manufacturer,

—.
~

distributor, or wholesaler shall aliso pay the dealer 6 percent

-
[~ ]

of the current wholesale price on all new, unused, and
yndamaged repair parts returned to cover the cost of handling,
packing,_angd loading, However. the manyfacturer, distributor,
or wholesaler shall have the option of performing the
handling, packing, and loading in lieu of paying the S-percent
sum _jmposed in this subsection for these servicesi and, in
this event, after receipt by the dealer of the full repurchase
amount as provided in this section, the dealer shgll make
available to the manufacturer, distributor, or wholesaler, at
the dealer's address or at the places at which the outdoor
power equipment is located, all outdoor power eguipment
previously purchased by the dealer.

{3) Upon payment within 2 reasopable time of the
repurchase amount to the dealer, the title and right of

10
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1/ possession to the repurchased inventory shall transfer or be

2| transferred to the manufacturer, distributor, or wholesaler,

3| as the case may be.
4 (4) The provisions of this section do not reguire the
5| repurchase from a dealer of:

{a) Any repair part which has a limited storage life
or is otherwise subiject to deterioration.

(b) Any single repair part which 1s priced as a set of
two or more items.
10 {c) Any repair part which because of its condition is
11| not resalable as a new part without repackaging or
12| zeconditioning.
13 {d) Any inventory for which the dealer is unable to
14| furnish evidence, reasonably satisfactory to the manufacturer,
15| distributor, or wholesaler, of gcod title, free and clear of

16| all claims, liens, and encumbrances.

W @D N Oy

17 (e} Any inventory which the dealer desires to keep, if
18] the dealer has a contractual right to keep it.
19 b An utdoor wer ipment or item of ch

20| egquipment which is not in new, unuse undamage and complete
21| condition,

22 (q) _Any outdoor power eguipment or item of such
23| eguipment which has been used by the dealer or has
24 s f w her conditions gt _ 's

25{ location unless the manufacturer, distributor, or wholesaler
26) receives a reasonable allowance for such usage or
27| deterioration.

28 (h) Any repair parts which are not in new, unused, and
29| undamaged condition,
30
3
11
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(1) Any inventory which was ordered by the_dealer on
or after the date of receipt of the notification of

termination of the dealer agreement.
(j) Any inventory which was acquired by the dealer

from any source other than the manufacturer, distributor, or
wholesaler.

(5) If any manufacturer, distributor, or wholesaler

fails or refuses to repurchase any inventory covered under the
provisions of this section within 60 days after termination of
a dealer's contract, he ig civilly liable for 100 percent of

O O O N e W N

-

-
—

the current wholesale price of the inventory plus any freight

-
N

charges paid by the dealer, the dealer's reasonable attorney's

-
w

fees, court costs, and interest on the current wholesale price

-
=

computed at the legal interest rate provided in s. 687.01 from

-
w

the 61st day after termination.

'y
[=a)

686.607 Repurchase of inventory upon death or

-
~

incapacity of dealer.—-

{1)_ 1In the event of the death or incapacity of a
dealer or the madority stockholder of a _corporation operating
a3 a dealer, the manufacturer, distributor, or wholesaler
shall, at the option of the heirs at law, if the dealer died
intestate, or the devisees or trgnsferees under the terms of
the deceased dealer's last will and testament, if the dealer
died testate, repurchase the inventory from such heirs or
devisces as if the manufacturer, distributor, or wholesaler
had termingted the contract; and the inventory repurchase
provisions of s, 686.606 are made expressly applicable to the
repurchase under this section. The heirs or devisees shall
bave 1 year from the date of the death of the dealer or
majority stockholder to exercise their option under this
section, However, nothing in thip section requires the

12
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-

repurchase of inventory if the heirs or devisees and the
manufacturer, distributor, or wholesaler enter into a new

agreement to operate the retail dealership.

{2) This section is subject to that portion of the

manufacturer's, distributor's, or wholesaler's contract or

aqreement with the dealer pertaining to death of the dealer or

succession _to the extent such contract or agreement is not

inconsistent with this section.

686.608 Compensation for inventory upon refusal to

O W O N N D> W N

_—y

renew, termination of, or restriction on transfer of a dealer

agreement.-~It is unlawful for the manufacturer, distributor,

or wholesaler, without due cause, to fail to renew a dealer

P
N -

13uaqreement on terms then equally available to_all their

14| dealers, to terminate an aqreement, or to restrict the

15| transfer of an agreement unless the dealer receives fair and

16] reasonable compensation for the inventory of the business. As

17fused in _this section, the term "due cause* shall be construed
18| in_accordance with the definition of due cause contained in s.
19| 686.611(3)(c)2.

20 £86.609  Indemnification of Jdealer with respect to

21} legal actions.--A manyfacturer, distributor, or wholesaler

22| shall fully indemnify and hold harmless a dealer against any
23{ logses including, but not limited to, court costs and

24| reasonable_attornev's fees or damages arising out of any

25| complaint, claim, or lawsuit involving, but not limited to,

26| strict liability, neqligence, misrepresentation, express or
27| implied warranty, or rescission of the sale when the

28| complaint, claim, or lawsuit relates to the manufacture,

29| gssembly, or design of new items covered by gss.

30| 686.601-686.614, parts or accessories, or other functions by
31

13
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1] the manufacturer, distributor, or wholesaler which are beyond

2| the control of the dealer.

3 686.611 Unlawful acts and practices.--Unfair methods

of competition and unfair or deceptive acts or practices in
the conduct of the manufacturing, distribution, wholesaling,

4

5

6] sale, and advertising of outdoor power equipment are declared
7} to be unlawful.
8
9
0

(1) It is deemed a violation of this section for any

f rer ctory branch, factory representative
distributor, distributor branch, distributor representative,
11| wholesaler, or dealer to engage in any action which is
12 ry, capricious, in faith r unconscionable_and
13| which causes damage in terms of law or equity to any of the
14] parties or to the public.

15 (2) It is deemed a violation of this section for a
16| manufacturer, factory branch or divisjon, distributor,

17) distributor branch or division, wholesaler, or wholesale

18| branch or division, or officer, agent, or other representative

19| 1 r gt Ice Qr 1 an
20| degler;:
21 rder or e liver f any ou r I
22 i h i n art r accgssories
23 refor I r i r igi ch su
24 voluntaril rdered.
25 r r accept delivery of an I power
26| equipment with special features, accegsorigs, or eguipment not
27| incl in the b list price of such door power
Zaigggipggn;_gg publicly advertised by the magufactyrer of the
29 b4 wer ipmen
30 {3) It is deemed a violation of this section for a
31] manufacturer, factory branch or division, distributor,

14
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distributor branch or division, wholesaler, or wholesale

branch or division, or officer, agent, or other representative

thereof:

(a) To refuse to deliver to any dealer having a

contractual agreement for the retail sale of new outdoor power

equipment sold or distributed by such manufacturer, factory

branch or division, distributor branch or division, or

wholesale branch or division, in reasonable quantities and

within a reasonable time after receipt of the dealer's order,

O W ® N O N d W N

-

any outdoor power equipment or item of such equipment covered

-
—

by such agreement specifically advertised or represented by

such manufacturer, factory branch or division, distributor,

-
N

-
w

distributor branch or division, wholesaler, or wholesale

branch or division to be available for immediate delivery.

However, the fallure to deliver any such outdoor power
equipment or item of such equipment is not considered a

-
>

- o~
o

violation of this section if such fajilure is due to a prudent

-
~J

-
focd

and reasonable restriction on the extension of credit by the

-
hod

manufacturer, distributor, or wholesaler to the dealer, an act
of God, a work stoppage or delay Que to a strike or labor
difficulty, a bona fide shortage of materials, a freight
embargo, or another cause over which the manufacturer,
distributor, or wholesaler, or any agent thereof, has no
control whatsoever,

{b) To cQerce, compel,. or attembt to_coerce or compel
any dealer to enter into any_aqreement, whether written or
oral, supplementary to an existing dealer agreement with such
manufacturer, factory branch or division, distributor,
Qistributor branch or division, wholesaler, or wholesale
branch or division, or officer, aqent, Qr other representative
31| thereof; or to do any other act prejudicial to such dealer by
15
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i threatening to cancel any contractual agreement existing

between such manufacturer, factory branch or division,

distributor, distributor branch or division, wholesaler, or

2
3
4) wvholesale branch or division and such dealer. However, notice
5
6
7

in good faith to any_dealer of such dealer's violation or

breach of any terms or provisions of such contractual

agreement does not constitute a violation of this section if

8| such notice is in writing and is mailed by registered or

9 certified mail to such dealer at his current business address

10l and such notice contains the specific facts as to the dealer's

11| violation or breach of such contractual agreement.

12 (c)1. To terminate or cancel the selling agreement of

13| any dealer without due cause, as defined in subparagraph 2.
14| The nonrenewal of a selling agreement, without due cause,

15| constitutes an unfair termination or cancellation, regardless

16} of the specified time period of such selling agreement. Except

17| when the ground for such termination or cancellation falls
18 within sub-subparagraph 2.c., such manufacturer, factory
19| branch or division, distributor, distributor branch or
20{ diyision, wholesaler, or wholesale branch or division, or
21| officer, agent, or other representative thereof, shall notify
22| a_dealer in writing of the termination or cancellation of the
23| selling agreement of such dealer at least 30 days before the
24| effective date of the termination or cancellation, stating the
25| specific ground for such termingtion or canceliation. In no
26| event shall the contractual term of any such selling agreement
27 expire, without the written consent of the dealer involved,
28| prior to the expiration of at least 90 days following such
29| wxitten notice., During the 90-day period, either party may,
30[ in_agppropriate circumstances, petition a court of competent
31| jurisdiction to modify such 90-day stay or to extend it

16
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-

pending a final determination of such proceeding on the
merits. The court shall have authority to grant temporary,
preliminary, and final injunctive relief.

2. As used in this subparagraph, tests for determining
what constitutes due cause for a manufacturer istr o or

w N

wholesaler to terminate, cancel, or refuse to renew a dealer
agreement include whether the dealer:

a. Has transferred a majority ownership interest_in
the dealership without the manufacturer's, distributor's, or

wholesaler's consent;
11 b. Has made a materlal misrepresentation in applying

O W O N O N A

12y for or in acting under the agreement;

13 c. Has filed a voluntary petition in bankruptcy or has
14| had_an ainvoluntary petition in bankruptcy filed against the

15) dealer which has not been discharged within 60 days after the
16) £iling, is in default under the provisions of a security

171 agreement in effect with the manufacturer, distributor, or

18f wholesaler, or is in receivership;

19 H, n ed in unfalr busi rt r :
20 na uately represen th nufacturer'
21 i r' r whol ler' roduc w I 1

22| service, Or warranty workj

23 £. Has inadegugte and insufficient sales and service
24| facilitie=s and personpel;
25 9. Has failed to comply with an applicable federal,
26| st or local 1lic H
27 h. Hgs been convicted of a crime, the effect of which
28| woul rimental he m cturer i L
‘9] wholesaler, or dealership;
30
31

17
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1 i. Has failed to operate in the normal course of
2] business for 10 consecutive business days or has terminated

3| the dealer's businessj

4 j. Has relocated the dealer's place of business

5| without the manufacturer's, distributor's, or wholesaler's
6| consent; or

7 k. Has failed to comply with the terms of the

B agreement..
9 {(d) To resort to or use any false or misleading
10{ advertisement in connection with the dealer's business as such

11} manufacturer, factory branch or division, distributor,

12| distributor branch or division, wholesaler, or wholesale

131branch or division, or officer, agent, or other representative

14| thereof.
15 {e) To offer to sell or to sell any new outdoor power
16| equipment or item of such equipment, or parts or accessories
17| therefor, to any other dealer at a lower actual price therefor
18} than the actual price offered to any other dealer for the same
19| model outdoor power eguipment identically eguipped or to
20 utilize apy device: inclyding, but not limited to, sales
21| promotion plans or programs, which results in such lesser
22| actual price or results in a fixed price predetermined solely
23| by _the manufacturer, digtri L, or wholesaler, However, the
24 provisions of this paraqraph do not apply to sales fo a dealer
25| for resale to any unit or agency of the Unjted States
26 Government, the state or any of its political subdivisions, or
27) any municlpality located within this state. Further, the
28| provisions of this paraqraph do not apply so long 3s.a
29| mapufacturer, distributor, or wholesaler, or any agent
30! thereof, sells or offers to sell such new outdoor power
31] equipment, parts, or accessories to 211 dealers of such

18
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manufacturer's, distributor's, or wholesaler's dealers at an
egual price.

(£) To wilifully discriminate, either directly or
indirectly, in price, programs, or terms of sale offered to
dealers, when the effect of such discrimination may be to
substantially lessen competition or to give to _one holder of
an_agreement any economic, business, or competitive advantage
not offered to all holders of the same or similar agreement.

(g) To prevent or attempt to prevent, by contract or
otherwise,; any dealer from changing the capital structure of
the dealership or the means by or through which the dealer
finances the operation of the dealership, provided the dealer
at all times meets any reasonable capital standards agreed to
between the dealership and the manufacturer, distributor, or

wholesaler and provided such change by the dealer does not
result in a change in the executive management of the

- e s
N

-
)

- A
AT ]

—
~J

dealership.

(b) To prevent or attempt to prevent, by contract or
otherwise, any dealer or any officer, member partner, or
stockholder of apy dealer from selling or transferring any
part of the interest of any of them to any other person or
Rersons or party or parties. However, no dealer, officer,
partner, or stockholder has the right to sell, transfer, or
assign the agreement or power of management or comtrol
thereunder without the wratten consent of the manufacturer,
distributor, or wholesaler, except that such consent may_not

nreasonably withheld.

(i) To obtain money, goods, services, anything of
value, or any other benefit from any other person with whom
the dealer does business or emplovs on account of or in
relation to the transactions between the dealer, the

19
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manufacturer, distributor, or wholesaler, and such other
2| person.
3 (1) To require a dealer to assent to a release,
assignment, novation, waiver, or estoppel which would relieve
5| any person from liability imposed by ss. 686.601-686.614.

(4) It is deemed a violation of this section for a

3

dealer:

6
7
8 (a) To reguire a retajl purchaser of new outdoor power
9| equipment or item of such equipment, as a condition of sale

0] and delivery of the item or equipment, also to purchase

11| special features, appliances; equipment, parts, or accessories
12| not desired or requested by the purchaser. However, this

13| prohibition does not apply to special features, appliances,

14} equipment, parts, or accessories which are already installed
15| when the outdoor power equipment or item of outdoor power

16| equipment is received by the dealer from the manufacturer,

17| distributor, or wholesaler of such equipment or item of such
18| equi nt.

19 : sent an 11 new and un n
20 r x n item of h i nt whi
21| been n t for nstr t
22| with i t h urch r prior th le th
23 xim; n f use th ocor power i n item
24| of suych ment h xperienc r undergon
25 [c TQ resor I _use any false or misleadin
26 rti nt in connection with th ler' sines h
27| dealer,
28 12 nenforc 1 ntrac r X |
29 c ler agr r hereof or ctic
30 hich lation of any provision
31
20
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686.601-686.614 1s deemed against public policy and is_void

and unenforceable.

686.613 Remedies.——

{1) In addition to temporary,; preliminary, or final

injunctive relief as provided in s. 686.611(3)(c)1., any

person who is aggrieved or injured in his business or property

by _reason of anything forbidden in ss. 686.60-686.614 may

bring_an action therefor in the appropriate circuit court of
this state and shall recover the actual damages sustained and

O W 0 ~J O U & W N

-y

the costs of such action, including _a_reasonable attorney's

-
-

fee.

-
N

(2) Without regard and in_addition to any other remedy
or relief to which a person is entitled, anyone agqrieved by a
violation of ss. 686.601-686.614 may bring an action to obtain
a declaratory judgment that an act, action, or practice
violates such sections and to enjoln a_manufacturer,
distributor, wholesaler, or dealer who has violated, is
violating, or 1s otherwise likely to violate such sections.

{3) When such action is one of common or general
interest to many persons or when the parties are numerous and
it is impracticable to bring them all before_the court, one or
more may bring a class action for the benefit of the whole,
including an _action for injunctive relief,

{4) 1In an action for money damages. if a judge or Jury
finds that_the defendant acted malicjously, the judge or jury
may_award punitive damages as permitted by state law.

{5) The Department of Legal Affairs or the_state
28| attorney, if a violation of ss. 686.601-686.614 occurs in his
29| judacial circuit, may bring an action for injunctive or other
30| appropriate civil relief for any violation of ss.
31| 686.601-686,614.
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Th med i rovid in thi n
addition to any other remedies provided by law or in equity.

686.614 Effect of act on other remedies.-—Sections
€86.601—-686.614 are supplemental to and do not preempt local
ordinances dealing with prohibited or unlawfui conduct in the
manufacturing, distribution, wholesaling, advertising, or sale
of outdoor power equipment and other items of outdoor power
equipment if such ordinances are not inconsistent with such
sections.

Section 2. This act shall take effect October 1, 1997.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUI;S%ITUTE FOR
SB_159

The committee substitute differs from the original bill in two
ways. First, the committee substitute deletes the term
“outdoor power equipment servicing dealer.® In its place, the
committee substitute replaces the term "outdoor power
equisment servicing dealer" with the term "dealer." However,
the definition remains the same, Second, the committee
substitute deletes the term "servicing dealer agreement" and
its definition.

22
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
{This document 1s based only on the provisions contained in the legislation as of the latest date listed below )
Date March 19, 1997 Revised: _
Subject Outdoor Power Equupment
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l. Summary:

This committee substitute (CS) creates the “Outdoor Power Equipment Manufacturers,
Distributors, Wholesalers, and Servicing Dealers Act.” It provides for the regulation of sales and
distribution of outdoor power equipment and dealer relationships of such equipment

This CS creates sections 686.60, 686.601, 686.602, 686.603, 686.604, 686.605, 686.606,
686 607, 686 608, 686.609, 686 611, 686.612, 686.613, and 686.614, Florida Statutes:

Il. Present Situation:

There are no state or federal statutory provisions regulating the relationship between outdoor
power equipment and dealers of such equipment. However, this CS is modeled after s 686 40,
F S, which establishes the “Farm Equipment Manufacturers and Dealers Act.”

lll. Effect of Proposed Changes:

This CS creates the Outdoor Power Equipment Manufacturers, Distributors, Wholesalers, and
Servicing Dealers Act. The act will govern all persons who enter into contracts and agreements
for the sale of new outdoor power equipment in this state, in addition to all contracts and
agreements (both oral and written), between a manufacturer, wholesaler, distributor or dealer of
new outdoor power equipment. [ndividual sections of the bill provide for the following:

Section 686 60, F.S , provides that the short title of the act is the “Outdoor Power Equipment
Manufacturers, Distributors, Wholesalers, and Servicing Dealers Act.”

Section 686.601. F S.. provides for legislative intent and findings.
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+  “Manufacture” means any person engaged 1n the business of manufacturing or assembling
new unused outdoor power equipment

¢ “New outdoor power equipment” means outdoor power equipment which has not been
previously sold to and put into regular use or service by any person, except to a distributor,
wholesaler, or outdoor power equipment servicing dealer for resale.

«  “Outdoor power equipment” means two-cycle and four-cycle gas, diesel, and electric engines
and any other type of equipment used to maintain commercial, public, and residential lawns
and gardens or used in landscape, turf, golf course. green nursery, or forestry or tree
maintenance.

Section 686.603, F.S., provides which persons are subject to the provisions of the act. It also
makes this act applicable to all written or oral agreements between a manufacturer, distributor, or
wholesaler with a dealer. This section also provides that this act is applicable to all existing
contracts without expiration dates. and to all contracts entered into or renewed after October 1,

1997.

Section 686 604, F S, provides that every manufacturer, distributor, wholesaler, factory branch
or division, distributor branch or division, or wholesale branch or division is to provide fair and
reasonable warranty agreements on new outdoor power equipment whuch it sells. Such entities
shall also compensate each of their dealers for parts and labor used in fulfilling the warranty

agreements.

Claims for payments under warranty agreements made by dealers for parts and labor are to be
paid within 30 days of approval. In addition, such claims are to be approved or disapproved
within 30 days after receipt.

This section provides for the disapproval of dealer’s claims for reimbursement for services
relating to warranty obligations; special handhing of such claims; and the calculation of
compensation to dealers for warranty work. In addition, prior to filing a claim for reimbursement
for warranty work, the dealer must notify the applicable manufacturer, distributor, or wholesaler
of his or her hourly rate. Further, the minimum compensation to the dealer for parts used in
fulfilling warranty work shall be the dealers cost for the parts, including freight and handling
charges, plus 15 percent of the cost to reimburse the dealer’s cost of doing business and
providing the warranty service on behalf of the manufacturer.

Section 686.605, F.S., governs the redelivery and preparation obligations of a manufacturer,
distributor, and wholesaler to a retail purchaser; the availability of repair parts to a dealer; and the
return of surplus parts from the dealer to the manufacturer. The procedure for returning surplus
parts for credit on an annual basis is as follows:

+  The manufacturer, distributor, or wholesaler may notify the dealer that it has 60 days in
which to submit its surplus parts lists and return its surplus parts.
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. If the manufacturer, distributor, or wholesaler do not notify the dealer of a specified time
within 12 months 1n which to return surplus parts, they are to authorize the dealer’s surplus
parts return request within 30 days of receipt of the request from the dealer

»  Up to 6% of the total dollar value of parts purchased by the dealer from the manufacturer,
distributor, or wholesaler may be returned annually. Returned parts must be in new and
unused condition and must have been purchased from the manufacturer, distributor, or
wholesaler to whom they are returned.

«  The minimum lawful credit allowed for returned parts is 85% of the wholesale cost of the
part as listed in the manufacturer’s, distributor’s, or wholesaler’s current returnable parts

list.

o  The applicable credit must be issued by the manufacturer, distributor, or wholesaler, to the
dealer within 60 days after receipt of the returned parts.

e  The packing and return freight expenses are to be borne by the dealer.

Section 686.606, F.S., provides for, at the dealer’s discretion, the repurchase by the
manufacturer, distributor, or wholesaler of the dealer’s inventory upon the termination of the
dealer agreement. This section further provides for the payment of such inventory repurchased,
title to repurchased inventory, exempt inventory, and civil liability for failure to repurchase such

inventory.

Section 686.607, F S., provides for the repurchase of a dealer’s inventory by the manufacturer,
distributor, or wholesaler, upon the death or incapacity of the dealer, at the option of the dealer’s
heirs or intestate successors.

Section 686.608, F.S., provides that it is unlawful for any manufacturer, wholesaler. or
distributor, without due cause, to fail to renew, terminate, or restrict the transfer of a dealer
agreement unless the dealer receives fair and reasonable compensation for the inventory of the

business.

Section 686.609, F.S., provides that a manufacturer, distributor, or wholesaler, as the case may
be, shall fully indemnify and hold harmless its dealers against any losses relating to the
manufacture, assembly, or design of new items covered by this act, parts or accessories, or other
functions by the manufacturer, distributor, or wholesaler, which are beyond the control of the

dealer.

Section 686.611, F.S., provides that unfair methods of competition and deceptive acts in
connection with the manufacturing, distribution, wholesaling, sale, and advertising of outdoor
power equipment are declared to be unlawful. This section further defines unfair methods of
competition and unfair or deceptive acts or practices. The following are applicable prohibitions
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for a manufacturer, factory branch or division, distributor, distributor branch or division,
wholesaler, or wholesale branch or division:

« coercing, compelling, or attempting to coerce or compe! any dealer to order any item against
the dealers will or to accept delivery of any outdoor power equipment or equipment loaded
with special features not included in the base price;

« refusing or failing to deliver in a reasonable time to its dealer, any item available for
immediate delivery; or coercing, compeling, or attempting to coerce or compel any dealer to
enter into agreements supplemental to an existing dealer agreement; or to do any act
prejudicial to the dealer by threatening to cancel an existing agreement with the dealer;

» canceling or not renewing a selling agreement of the dealer without due cause as defined
herein. Tests are included to define what constitutes “due cause” for a manufacturer,
distributor, or wholesaler to cancel or not renew a selling agreement;

e using any false or misleading advertising;

» selling or offering for sale 1dentical equipment to different dealers at different prices.
Exempted are sales to government agencies:

o preventing a dealer from changing the capital structure of his dealership, though the dealer
may be required to comply with reasonable capital standards as agreed to by the dealership
and the manufacturer, distributor, or wholesaler;

« preventing a dealer from selling or transferring any interest to any other person, though no
dealer may transfer, sell. or assign the franchise or power of management or control without
the written consent of the manufacturer, distributor, or wholesaler. Such consent shall not

be unreasonably witheld;

« obtaming anything of value or benefit from any other person with whom the dealer does
business or employs; and

e requiring a dealer to release any person from liability imposed by this act.

The following are applicable prohibitions for a dealer:

e requiring a purchaser of new outdoor power equipment or item of such equipment to
purchase special features not desired by the purchaser, unless such features were already

installed when the dealer received the item;

» represent as new and unused any outdoor power equipment or item of such equipment
which has been used or operated; and
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+ Using any false or misleading advertisement.

Section 686.612, F S | provides that any contracts, agreements, or parts thereof which are in
violation of this act are void and unenforceable

Section 686.613, F S, governs the damages recoverable for injuries sustained by violations of
this act (i.e , actual damages, the court costs incurred in enforcing this act, and reasonable
attorney's fees) Persons harmed by violations of this act are authorized to bring a-class action if

appropriate, seek an injunction, and/or seek punitive damages. In addition. the Department of
Legal Affairs is authoried to seek injunctive or other appropriate civil relief for violations of this

act.

Section 686 614, F.S., provides that this act is supplemental to any local ordinances not
inconsistent with this act.

V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None
C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:
The provisions of this bill which effect existing contracts may be in violation of section 10
of Article I of the Florida Constitution and section 10 of Article I of the United States
Constitution.
V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.
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VL.

VIL.

VIil.

B Prnivate Sector Impact:

This CS prohibits certain acts as unfair and deceptive practices. However, since there has
previously been no statutory provision governing such acts and practices with respect to
outdoor power equipment servicing manufacturers, distributors, wholesalers, and dealers, it
is difficult to determine how many current equipment servicing agreements are in violation

of the provisions of this CS

The costs resuiting from the buy-back provisions contained in the bill will only be realized
by a manufacturer, distributor, or wholesaler in the event he seeks to cancel an existing
dealer agreement without cause or through the death or incapacitation of a dealer or major

stockholder. The number of manufacturers, distributors, and wholesalers which will cancel a
dealers agreement and thereby be subject to this provision is indeterminable.

C Govermnment Sector Impact:
The Department of Legal Affairs or the state attorney may bring an action for injunctive or
other appropriate civil relief for any violation of this CS. The extent to which they may do so
is indeterminable.

Technical Deficiencies:

None.

Related Issues:

None.

Amendments:

None.

This Senate staff analysis does not reflect the intent or official posttton of the bill's sponsor or the Florida Senate
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document 1s based only on the provisions contamned i the legislation as of the latest date listed below )

Date April 15, 1997 Revised

Subject Outdoor Power Equipment

Analyst Staff Director Reference Action
Givens Austin CM Favorable/CS
GO
WM

Sos e —~

I. Summary:

This committee substitute (CS) creates the “Outdoor Power Equipment Manufacturers,
Distributors, Wholesalers, and Servicing Dealers Act ” It provides for the regulation of sales and
distribution of outdoor power equipment and dealer relationships of such equipment

This CS creates sections 686 60, 686 601, 686.602, 686.603, 686 604, 686 605, 686 606,
686.607, 686 608, 686 609, 686 611, 686 612, 686 613, and 686.614, Florida Statutes

. Present Situation:

There are no state or federal statutory provisions regulating the relationship between outdoor
power equipment and dealers of such equipment However, this CS 1s modeled after s 686 40,
F S., which establishes the “Farm Equipment Manufacturers and Dealers Act ”

ll. Effect of Proposed Changes:

This CS creates the Outdoor Power Equipment Manufacturers, Distributors, Wholesalers, and
Servicing Dealers Act The act will govern all persons who enter into contracts and agreements
for the sale of new outdoor power equipment 1n this state, in addition to all contracts and
agreements (both oral and written), between a manufacturer, wholesaler, distributor or dealer of
new outdoor power equipment Individual sections of the bill provide for the following

Section 686 60, F S | provides that the short title of the act is the *‘Outdoor Power Equipment
Manufacturers, Distributors, Wholesalers, and Servicing Dealers Act ”

Section 686 601, F S, provides for legislative intent and findings.
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Section 686 602, F S., provides the definitions to be used in construing this act, including the
following

“Dealer” or “servicing dealer” means a person who sells, solicits, or advertises the sale of
new or used outdoor power equipment to the public and services such equipment or a private
business which has contracted with the manufacturer or distributor to sell such equipment at
retail and services the equipment and which 1s required to undergo training in the sale
servicing of such equipment However, a “dealer” or “servicing dealer” does not include the
foliowing

- a receiver, trustee, administrator, executor, personal representative, guardian, or other
person appointed by or acting under judgment, decree, or order of any court

- a public officer while performing his duties as such officer.

- a person making casual or isolated sales of his own outdoor power equipment not subject to
sales tax under the laws of this state

- a person engaged in the auction sale of outdoor power equipment.

“Distributor” or “wholesaler” means any person, firm, association, corporation, or company
that sells or distributes new outdoor power equipment to dealers and that maintains
distributor representatives within this state

“Distributor branch” means a branch office maintained by a distributor or wholesaler which
sells or distributes new outdoor power equipment to dealers

“Distributor representative” means a representative employed by a distributor, distributor
branch, or wholesaler

“Factory branch” means a branch office maintained by a manufacturer which manufactures
and assembles outdoor power equipment for sale to distnibutors of outdoor power equipment
or to dealers or which is maintained for directing and supervising the representatives of the
manufacturer

“Factory representative” means a representative employed by a manufacturer or factory
branch for the purpose of making or promoting the sale of outdoor power equipment or for
supervising, servicing, introducing, or contracting with dealers or prospective dealers

“Fraud”’means and includes actual fraud or constructive fraud as normally defined, in addition
to the following

- a misrepresentation of a matenal fact

- a promise or representation that is not made honestly and in good faith
- an intentional failure to disclose a material fact.

- any article employed to deceive another
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*  “Manufacture” means any person engaged in the business of manufacturing or assembling
new unused outdoor power equipment

*  “New outdoor power equipment” means outdoor power equipment which has not been
previously sold to and put into regular use or service by any person, except to a distributor,
wholesaler, or outdoor power equipment servicing dealer for resale

*  “Outdoor power equipment” means two-cycle and four-cycle gas, diesel, and electric engines
and any other type of equipment used to maintain commercial, public, and residential lawns
and gardens or used in landscape, turf, golf course, green nursery, or forestry or tree
maintenance

Section 686 603, F S, provides which persons are subject to the provisions of the act It also
makes this act applicable to all written or oral agreements between a manufacturer, distributor, or
wholesaler with a dealer This section also provides that this act is applicable to all existing
contracts without expiration dates, and to all contracts entered into or renewed after October 1,
1997.

Section 686 604, F.S | provides that every manufacturer, distributor, wholesaler, factory branch
or division, distributor branch or division, or wholesale branch or diviston is to provide fair and
reasonable warranty agreements on new outdoor power equipment which it sells Such entities
shall also compensate each of their dealers for parts and labor used in fulfilling the warranty
agreements

Claims for payments under warranty agreements made by dealers for parts and labor are to be
paid within 30 days of approval In addition, such claims are to be approved or disapproved
within 30 days after receipt

This section provides for the disapproval of dealer’s claims for reimbursement for services relating
to warranty obligations, special handling of such claims, and the calculation of compensation to
dealers for warranty work In addition, prior to filing a claim for reimbursement for warranty
work, the dealer must notify the applicable manufacturer, distributor, or wholesaler of his or her
hourly rate Further, the minimum compensation to the dealer for parts used in fulfilling warranty
work shall be the dealers cost for the parts, including freight and handling charges, plus 15
percent of the cost to reimburse the dealer’s cost of doing business and providing the warranty
service on behalf of the manufacturer

Section 686 605, F S, governs the redelivery and preparation obligations of a manufacturer,
distributor, and wholesaler to a retail purchaser, the availability of repair parts to a dealer, and the
return of surplus parts from the dealer to the manufacturer The procedure for returning surplus
parts for credit on an annual basis 1s as follows

o The manufacturer, distributor, or wholesaler may notify the dealer that it has 60 days in
which to submit its surplus parts lists and return its surplus parts.
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If the manufacturer, distributor, or wholesaler do not notify the dealer of a specified time
within 12 months 1 which to return surplus parts, they are to authorize the dealer’s surplus
parts return request within 30 days of receipt of the request from the dealer.

»  Up to 6% of the total dollar value of parts purchased by the dealer from the manufacturer,
distributor, or wholesaler may be returned annually. Retumed parts must be in new and
unused condition and must have been purchased from the manufacturer, distributor, or
wholesaler to whom they are returned.

¢ The minimum lawful credit allowed for returned parts 1s 85% of the wholesale cost of the
part as listed in the manufacturer’s, distributor’s, or wholesaler’s current returnable parts list.

*  The applicable credit must be issued by the manufacturer, distributor, or wholesaler, to the
dealer within 60 days after receipt of the returned parts

»  The packing and return freight expenses are to be borne by the dealer

Section 686 606, F S, provides for, at the dealer’s discretion, the repurchase by the manufacturer,
distributor, or wholesaler of the dealer’s inventory upon the termination of the dealer agreement
This section further provides for the payment of such inventory repurchased, title to repurchased
inventory, exempt inventory, and civil liability for failure to repurchase such inventory

Section 686 607, F S, provides for the repurchase of a dealer’s inventory by the manufacturer,
distributor, or wholesaler, upon the death or incapacity of the dealer, at the option of the dealer’s
heirs or intestate successors

Section 686 608, F S, provides that 1t 1s unlawful for any manufacturer, wholesaler, or
distributor, without due cause, to fail to renew, terminate, or restrict the transfer of a dealer
agreement unless the dealer receives fair and reasonable compensation for the inventory of the
business.

Section 686 609, F S, provides that a manufacturer, distnbutor, or wholesaler, as the case may
be, shall fully indemnify and hold harmless its dealers against any losses relating to the
manufacture, assembly, or design of new items covered by this act, parts or accessories, or other
functions by the manufacturer, distributor, or wholesaler, which are beyond the control of the
dealer

Section 686 611, F S | provides that unfair methods of competition and deceptive acts in
connection with the manufacturing, distribution, wholesaling, sale, and advertising of outdoor
power equipment are declared to be unlawful. This section further defines unfair methods of
competition and unfair or deceptive acts or practices The following are applicable prohibitions
for a manufacturer, factory branch or division, distributor, distributor branch or division,
wholesaler, or wholesale branch or division
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e  coercing, compelling, or attempting to coerce or compel any dealer to order any item against
the dealers will or to accept delivery of any outdoor power equipment or equipment loaded
with special features not included in the base price,

o refusing or failing to deliver in a reasonable time to its dealer, any item available for
immediate delivery, or coercing, compeling, or attempting to coerce or compel any dealer to
enter into agreements supplemental to an existing dealer agreement, or to do any act
prejudicial to the dealer by threatening to cancel an existing agreement with the dealer,

e canceling or not renewing a selling agreement of the dealer without due cause as defined
herein. Tests are included to define what constitutes “due cause” for a manufacturer,
distributor, or wholesaler to cancel or not renew a selling agreement,

e using any false or misleading advertising,

» selling or offering for sale identical equipment to different dealers at different prices
Exempted are sales to government agencies,

* preventing a dealer from changing the capital structure of his dealership, though the dealer
may be required to comply with reasonable capital standards as agreed to by the dealership
and the manufacturer, distributor, or whoiesaler,

e preventing a dealer from selling or transferrning any interest to any other person, though no
dealer may transfer, sell, or assign the franchise or power of management or control without
the written consent of the manufacturer, distributor, or wholesaler Such consent shall not be
unreasonably witheld;

» obtaining anything of value or benefit from any other person with whom the dealer does
business or employs, and

e requiring a dealer to release any person from liability imposed by this act

The following are applicable prohibitions for a dealer

* requiring a purchaser of new outdoor power equipment or item of such equipment to
purchase special features not desired by the purchaser, unless such features were already

installed when the dealer received the item,

» represent as new and unused any outdoor power equipment or item of such equipment which
has been used or operated, and

e  Using any false or misleading advertisement
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IV.

Section 686 612, F S | provides that any contracts, agreements, or parts thereof which are in
violation of this act are void and unenforceable

Section 686.613, F S, governs the damages recoverabie for injuries sustained by violations of this
act (i e, actual damages, the court costs incurred in enforcing this act, and reasonable attorney’s
fees) Persons harmed by violations of this act are authorized to bring a class acton if appropriate,
seek an injunction, and/or seek punitive damages In addition, the Department of Legal Affairs is
authoried to seek injunctive or other appropriate civil relief for violations of this act

Section 686 614, F S, provides that this act is supplemental to any local ordinances not
inconsistent with this act.

Constitutional Issues:
A. Municipality/County Mandates Restrictions
None
B. Public Records/Open Meetings Issues:
None
C. Trust Funds Restrictions:
None
D. Other Constitutional Issues.
The provisions of this bill which effect existing contracts may be in violation of section 10 of
Article I of the Florida Constitution and section 10 of Article I of the United States
Constitution
Economic Impact and Fiscal Note:
A Tax/Fee Issues.
None
B Private Sector Impact
This CS prohibits certain acts as unfair and deceptive practices However, since there has

previously been no statutory provision governing such acts and practices with respect to
outdoor power equipment servicing manufacturers, distributors, wholesalers, and dealers, it is
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Vi.

Vil.

VIiL.

difficult to determine how many current equipment servicing agreements are in violation of
the provisions of this CS

The costs resulting from the buy-back provisions contained in the bill will only be realized by
a manufacturer, distributor, or wholesaler in the event he seeks to cancel an existing dealer
agreement without cause or through the death or incapacitation of a dealer or major
stockholder The number of manufacturers, distributors, and wholesalers which will cancel a
dealers agreement and thereby be subject to this provision is indeterminable

C Government Sector Impact.
The Department of Legal Affairs or the state attomey may bring an action for injunctive or
other appropriate civil relief for any violation of this CS The extent to which they may do so
is indeterminable

Technical Deficiencies:

None

Related Issues:

None.

Amendments:

None

This Senate staff analysis does not reflect the ntent or official position of the bill's spunsor or the Flonda Senate
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
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April 16, 1997 Revised-

Subject. Outdoor Power Equipment

Analyst Staff Director Reference Action
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3. WM
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b
. Summary:

This commuttee substitute creates the “‘Outdoor Power Equipment Manufacturers, Distributors,
Wholesalers, and Servicing Dealers Act ” It provides for the regulation of sales and distribution of
outdoor power equipment and dealer relationships of such equipment

This committee substitute creates sections 686 60, 686 601, 686 602, 686 603, 686 604, 686 605,
686 606, 686 607, 686.608, 686.609, 686 611, 686 612, 686 613, and 686 614, Florida Statutes

Present Situation:

There are no state or federal statutory provisions regulating the relationship between outdoor
power equipment and dealers of such equipment However, this committee substitute is modeled
after s 686 40, F.S , which establishes the “Farm Equipment Manufacturers and Dealers Act ”

Effect of Proposed Changes:

This committee substitute creates the Outdoor Power Equipment Manufacturers, Distributors,
Wholesalers, and Servicing Dealers Act The act will govemn all persons who enter into contracts
and agreements for the sale of new outdoor power equipment in this state, in addition to all
contracts and agreements (both oral and written), between a manufacturer, wholesaler, distributor
or dealer of new outdoor power equipment Indtvidual sections of the bill provide for the
following

Section 686 60 of the committee substitute provides that the short title of the act is the “Outdoor
Power Equipment Manufacturers, Distributors, Wholesalers, and Servicing Dealers Act ”
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Section 686 601 of the committee substitute provides for legislative intent and findings.
Specifically, the Legislature finds that the distribution and sale of outdoor power equipment vitally
affects the general economy, the public interest, safety, and welfare, as well as the state ecology.
The committee substitute provides that, in the exercise of its police power, it is necessary to
regulate the conduct of outdoor power equipment manufacturers, distributors, wholesalers, and
dealers and their representatives to prevent fraud, unfair business practices, unfair methods of
competition, impositions, and other abuses

Section 686 602 of the committee substitute provides the definitions to be used in construing this
act, including the following

o “Dealer” or “servicing dealer” means a person who sells, solicits, or advertises the sale of
new or used outdoor power equipment to the public and services such equipment or a private
business which has contracted with the manufacturer or distributor to sell such equipment at
retail and services the equipment and which is required to undergo training in the sale
servicing of such equipment However, a “dealer” or “‘servicing dealer” does not include the
following

- a receiver, trustee, administrator, executor, personal representative, guardian, or other
person appointed by or acting under judgment, decree, or order of any court

- a public officer while performing his duties as such officer

- a person making casual or 1solated sales of his own outdoor power equipment not subject to
sales tax under the laws of this state

- a person engaged in the auction sale of outdoor power equipment

e “Distributor” or “wholesaler” means any person, firm, association, corporation, or company
that sells or distributes new outdoor power equipment to dealers and that maintains
distributor representatives within this state

»  “Distributor branch” means a branch office maintained by a distributor or wholesaler which
sells or distributes new outdoor power equipment to dealers

e  “Distributor representative” means a representative employed by a distributor, distributor
branch, or wholesaler

*  “Factory branch” means a branch office maintained by a manufacturer which manufactures
and assembles outdoor power equipment for sale to distributors of outdoor power equipment
or to dealers or which is maintained for directing and supervising the representatives of the
manufacturer

o “Factory representative” means a representative employed by a manufacturer or factory
branch for the purpose of making or promoting the sale of outdoor power equipment or for
supervising, servicing, introducing, or contracting with dealers or prospective dealers
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e “Fraud”means and includes actual fraud or constructive fraud as normally defined, in addition
to the following

- a misrepresentation of a material fact

- a promise or representation that is not made honestly and in good faith
- an intentional failure to disclose a matenal fact

- any article employed to deceive another

¢  “Manufacture” means any person engaged in the business of manufacturing or assembling
new unused outdoor power equipment

¢ “New outdoor power equipment” means outdoor power equipment which has not been
previously sold to and put into regular use or service by any person, except to a distributor,
wholesaler, or outdoor power equipment servicing dealer for resale

»  “Outdoor power equipment” means two-cycle and four-cycle gas, diesel, and electric engines
and any other type of equipment used to maintain commercial, public, and residential lawns
and gardens or used in landscape, turf, golf course, green nursery, or forestry or tree
maintenance

Section 686 603 of the committee substitute provides which persons are subject to the provisions
of the act It also makes this act applicable to all written or oral agreements between a
manufacturer, distributor, or wholesaler with a dealer This section also provides that this act is
applicable to all existing contracts without expiration dates, and to all contracts entered into or
renewed after October 1, 1997

Section 686 604 of the committee substitute provides that every manufacturer, distributor,
wholesaler, factory branch or division, distributor branch or division, or wholesale branch or
division is to provide fair and reasonable warranty agreements on new outdoor power equipment
which it sells Such entities shall also compensate each of their dealers for parts and labor used in
fulfilling the warranty agreements

Claims for payments under warranty agreements made by dealers for parts and labor are to be
paid within 30 days of approval In addition, such claims are to be approved or disapproved
within 30 days after receipt

This section provides for the disapproval of dealer’s claims for reimbursement for services relating
to warranty obligations, special handling of such claims, and the calculation of compensation to
dealers for warranty work In addition, prior to filing a claim for reimbursement for warranty
work, the dealer must notify the applicable manufacturer, diswibutor, or wholesaler of his or her
hourly rate Further, the minimum compensation to the dealer for parts used in fulfilling warranty
work shall be the dealers cost for the parts, including freight and handling charges, plus 15
percent of the cost to reimburse the dealer’s cost of doing business and providing the warranty
service on behalf of the manufacturer
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Section 686 605 of the committee substitute governs the redelivery and preparation obligations of
a manufacturer, distributor, and wholesaler to a retail purchaser, the avatlability of repair parts to
a dealer, and the return of surplus parts from the dealer to the manufacturer. The procedure for
returning surplus parts for credit on an annual basis is as follows,

e  The manufacturer, distributor, or wholesaler may notify the dealer that it has 60 days in
which to submit its surplus parts lists and return its surplus parts

e  If the manufacturer, distributor, or wholesaler do not notify the dealer of a specified time
within 12 months in which to return surplus parts, they are to authorize the dealer’s surplus
parts return request within 30 days of receipt of the request from the dealer

o Upto 6% of the total dollar value of parts purchased by the dealer from the manufacturer,
distributor, or wholesaler may be returned annually Returned parts must be in new and
unused condition and must have been purchased from the manufacturer, distributor, or
wholesaler to whom they are returned

¢ The minimum lawful credit allowed for returmed parts is 85% of the wholesale cost of the
part as listed in the manufacturer’s, distributor’s, or wholesaler’s current returnable parts list

e  The applicable credit must be 1ssued by the manufacturer, distributor, or wholesaler, to the
dealer within 60 days after receipt of the returned parts

+  The packing and return freight expenses are to be borne by the dealer

Section 686 606 of the committee substitute provides for, at the dealer’s discretion, the
repurchase by the manufacturer, distnibutor, or wholesaler of the dealer’s inventory upon the
termination of the dealer agreement This section further provides for the payment of such
inventory repurchased, title to repurchased inventory, exempt inventory, and civil liability for
failure to repurchase such inventory

Section 686 607 of the committee substitute provides for the repurchase of a dealer’s inventory
by the manufacturer, distributor, or wholesaler, upon the death or incapacity of the dealer, at the
option of the dealer’s heirs or intestate successors

Section 686 608 of the committee substitute provides that itis unlawful for any manufacturer,
wholesaler, or distributor, without due cause, to fail to renew, terminate, or restrict the transfer of
a dealer agreement unless the dealer receives fair and reasonable compensation for the inventory
of the business

Section 686 609 of the committee substitute provides that a manufacturer, distributor, or
wholesaler, as the case may be, shall fully indemnify and hold harmless its dealers against any
losses relating to the manufacture, assembly, or design of new items covered by this act, parts or
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accessories, or other functions by the manufacturer, distributor, or wholesaler, which are beyond
the control of the dealer

Section 686 611 of the committee substitute provides that unfair methods of competition and
deceptive acts in connection with the manufacturing, distribution, wholesaling, sale, and
advertising of outdoor power equipment are declared to be unlawful This secon further defines
unfair methods of competition and unfair or deceptive acts or practices The following are
applicable prohibitions for a manufacturer, factory branch or division, distributor, distributor
branch or division, wholesaler, or wholesale branch or dtvision:

e coercing, compelling, or attempting to coerce or compel any dealer to order any item against
the dealers will or to accept delivery of any outdoor power equipment or equipment loaded
with special features not included in the base price,

e refusing or failing to deliver in a reasonable time to its dealer, any item available for
immediate delivery, or coercing, compeling, or attempting to coerce or compel any dealer to
enter into agreements supplemental to an existing dealer agreement; or to do any act
prejudicial to the dealer by threatening to cancel an existing agreement with the dealer,

e canceling or not renewing a selling agreement of the dealer without due cause as defined
herein. Tests are included to define what constitutes “due cause” for a manufacturer,
distributor, or wholesaler to cancel or not renew a selling agreement;

e using any false or misleading advertising,

» selling or oftering for sale identical equipment to different dealers at different prices
Exempted are sales to government agencies,

e preventing a dealer from changing the capital structure of his dealership, though the dealer
may be required to comply with reasonable capital standards as agreed to by the dealership
and the manufacturer, distributor, or wholesaler,

» preventing a dealer from selling or transferring any interest to any other person, though no
dealer may transfer, sell, or assign the franchise or power of management or control without
the written consent of the manufacturer, distributor, or wholesaler Such consent shall not be
unreasonably withheld,

e obtaining anything of value or benefit from any other person with whom the dealer does
business or employs, and

e requiring a dealer to release any person from fiability imposed by this act

The following are applicable prohibitions for a dealer
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e requinng a purchaser of new outdoor power equipment or item of such equipment to
purchase special features not desired by the purchaser, unless such features were already
installed when the dealer received the item;

» represent as new and unused any outdoor power equipment or item of such equipment which
has been used or operated, and

e  Using any false or misleading advertisement

Section 686 612 of the committee substitute provides that any contracts, agreements, or parts
thereof which are in violation of this act are void and unenforceable

Section 686 613 of the commiittee substitute governs the damages recoverable for injuries
sustained by violations of this act (i e , actual damages, the court costs incurred 1n enforcing this
act, and reasonable attorney’s fees) Persons harmed by violations of this act are authorized to
bring a class action if appropriate, seek an tnjunction, and/or seek punitive damages In add:tion,
the Department of Legal Affairs is authoried to seek injunctive or other appropriate civil relief for
violations of this act.

Section 686 614 of the committee substitute provides that this act is supplemental to any local
ordinances not inconsistent with this act

V. Constitutional Issues:
A Municipality/County Mandates Restrictions
None
B. Public Records/Open Meetings Issues
None
C. Trust Funds Restrictions.
None
D. Other Constitutional Issues
The provistons of this bill which effect existing contracts may be in violation of section 10 of

Article I of the State Constitution and section 10 of Article 1 of the United States
Constitution.
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V.

Vi

VL.

Economic Impact and Fiscal Note:
A Tax/Fee Issues:

None
B Private Sector Impact

This committee substitute prohibits certain acts as unfair and deceptive practices However,
since there has previously been no statutory provision goveming such acts and practices with
respect to outdoor power equipment servicing manufacturers, distributors, wholesalers, and
dealers, it is difficult to determine how many current equipment servicing agreements are in
violation of the provisions of this committee substitute

The costs resulting from the buy-back provisions contained in the bill will only be realized by
a manufacturer, distributor, or wholesaler in the event he seeks to cancel an existing dealer
agreement without cause or through the death or incapacitation of a dealer or major
stockholder The number of manufacturers, distributors, and wholesalers which will cancel a
dealers agreement and thereby be subject to this provision is indeterminable

C Government Sector Impact.

The Department of Legal Affairs or the state attorney are authorized to bring actions for
injunctive or other appropriate civil relief for any violation of this committee substitute The
number of such potential actions is indeterminable at this time and, as a result, the costs
involved 1n bringing such actions cannot be calculated

Technical Deficiencies:
None
Related Issues:

Section 11 62, F S., the Sunrise Act, provides that it is the intent of the Legislature that no
profession or occupation be subject to regulation by the state unless the regulation is necessary to
protect the public health, safety, or welfare from significant and discernible harm or damage and
that the police power of the state be exercised only to the extent necessary for that purpose. The
act further provides that no profession or occupation be regulated by the state in a manner that
unnecessarily restricts entry into the practice of the profession or occupation or adversely affects
the availability of the professional or occupational services to the public In determining whether
to regulate a profession or occupation, the Legislature must consider the following specific
factors-
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Whether the unregulated practice of the profession or occupation will substantially harem or
endanger the public health, safety, or welfare and whether the potential for harm is
recognizable and not remote,

Whether the practice of the profession or occupation requires specialized skill or training, and
whether that skill or training is readily measurable or quantifiable so that examination or
training requirements would reasonably assure initial and continuing professional or
occupational ability,

Whether the public is or can be effectively protected by other means, and

Whether the overall cost-effectiveness and economic impact of the proposed regulation,
including the indirect costs to consumers, will be favorable

Section 11 62(4), F S, provides that proponents of legislation that provides for the regulation of a
profession or occupation not already expressly subject to state regulation must provide, upon
request, specific information, upon request, 1n writing to the state agency that is proposed to have
jurisdiction over the regulation and to the legislative committees to which the legislation is

referred

¢ The number of individuals or businesses that would be subject to regulation,

¢ The name of each association that represents members of the profession or occupation,
together with a copy of its codes of ethics or conduct,

¢ Documentation of the nature and extent of the harm to the public caused by the unregulated
practice of the professton or occupation, including a description of any complaints that have
been lodged against persons who have practiced the profession or occupation in this state
during the preceding 3 years,

¢ Alist of states that regulate the profession or occupation, and the dates of enactment of each
law providing for such regulation and a copy of each law,

¢ Alist and description of state and federal laws that have been enacted to protect the public
with respect to the profession or occupation and a statement of the reasons why these laws
have not proven adequate to protect the public,

¢ A descnption of the voluntary efforts made by members of the profession or occupation to
protect the public and a statement of the reasons why these efforts are not adequate to
protect the public;

¢ A copy of any federal legislation mandating regulation,
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Viil.

An explanation of the reasons why other types of less restrictive regulation would not
effectively protect the public,

The cost of regulation, including the indirect cost to consumers, and the method proposed to
finance the regulation;

The details of any previous efforts in this state to implement regulation of the profession or
occupation, and

Any other information the agency or the committee considers relevant to the analysis of the
proposed legislation

Section 11 62(5), F S, provides that the agency must provide the Legislature with information
concerning the effect of the proposed legislation that provides for new regulation of a profession
or occupation regarding

¢ The departmental resources necessary to implement and enforce the proposed regulation,

¢ The technical sufficiency of the proposal for regulation, including its consistency with the
regulation of other professionals and occupations under existing law; and

¢ Ifapplicable, any altemnatives to the proposed regulation which may result in a less restrictive
or more cost-effective regulatory scheme

Amendments:

None

This Senate staff analysis does not reflect the ntent or official position of the bill's sponsor or the Flonda Senate
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Florida House of Representatives - 1997

By Representative Nackey

A ball to be entitled
An act relating to outdoor power equipment;
creating ss. 686.60-686.614, F.S.; regulatang
sales and distribution of, and dealer
relationships relating to, outdoor power
equiprment; providing a short title; provadang
leagislative findings and intent; providing
definitions; providing application; providing
for warranty agreements; providing for claims
and compensation of dealers; providing for
parts availability and return; providing for
repurchase of inventory under certain
circumstances; providing for compensation for
inventory under certain circumstances;
providing for indemnification of dealers under
certain legal actions; specifying unlauwful acts
and practices; specifying unenforceable
contracts or agresments; providing remedies;
providing for effect on other remedies;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Sections 686.60, 686.601, 686.602, 686.603,
686.604, 686.605, 686.606, 686.607, 686.608, 686.609, 686.611,

686.612, 686.613, and 686.614, Florida Statutes, are created

to read:
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"Outdoor Power uipment Servicj anufactur
D il Hholesmlers, and Dealers Act.”
601 Legislative findj and intent;
construction.--
ture fi d d es that the
distribution and sale of outdoor power eduipment in this state

f a on state, the public

power, at is necessary to regulate the conduct of outdoor

= i i rs, wholesal d
denlers and their representatjves doing business in this state

citazens.
(2) In order to promote the intention and policies

announced in this section, the provisions of ss.
686.601-686.614 shall be liberally construed.

initi rms u in ss.

= " _means erson wh ells, solicits, or
of new an sed ou ower equipment teo
the consumin ublic and servic egu t ., but does not

include:

(a) A receiver, trustse, administrator, executor,k

or other rson appointed

by or acting under judgment, decree, or order of any court.
(b) A public officer while parformipng his duties as

ch offic

2
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lawg of this state.
) E in._ i oyt
povwer sguipment.
(o) A dealer in uyed outdoor power eguipment.
( " o . or” m

i : i ¢ 1
igtribut - I
inteina di but . it .

4 ha! u 2 a
tativ d i uto ist ut r
or xholesaler.
o ke ch_o.
by a_menufacturer which manufactures and asserbles outdoor
o j ! o utdo oWe
equippont o to doalers or which as maantaaned for darecting
) isi i 8 u
" " o v
) AL9 QS

3
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a isrepressntati A n =nne whethe
jintentionmlly false or mrising from aross negligence, of &
raterial fact.

(b) A promise or representatjo t made honestly and

in good faith.
) n t fai o

act.

(d) Any artifice employed to decejve another.

(8) '"Manufacturer™ means eny person engaged in the
business of manufacturing or assembling new and unused outdoor
pover equjpment.

(9) 'New outdoor power equipment” means outdoor power
equipment whach has no een preyiou, o o and put into
regular use or service by an
wholesaler, or dealer for resale.

(10) "Outdoor power equipment'’ means two-cycle and

our-cycle qas, diesel, and electric engqines a an ther

type of eguipment used to maintain commercial, public, and
residential lawns and gardens or usad in )Jandscape, turf, golf

rse reen nurser or forest or tree maintepance

activities of each such entity,

12) "Sale” means and includes the issuanc transfer

ort e in a manner or for whethe. t £ in t

or otherwise, of any outdoor power equipment or interest
4
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therean. or of anv gervicang desler sdqresment related theceto,
for a consideration and sny option. subscription or other
contract. or solacitation, Jookang to a 3ale. ot offer or
attemot to gell in snv form, whother an orsl of weitton form
for a congideration,
bas contracted with the mapufscturer or distributor to sell
ats producty at the retnil lovel and which iz reguared to
(143 ™ ici — t
agresment ., oxpre3s or implied. oral or written, for a dofinite
er_indefinite peraod of time, an whach a mapufacturer.
ibu o) e =]
uyyo 3 trade nwme, gervice mark, trademark, or a relsted
characteristic and an which there 13 m commop interest or

utgo W

ujpmept v ; a (-}

provigions of the laws of this state,

(2) Sectiony 686.601-606-614 apply to wll written or
oral sgreomenty Petween s manufactucer. distributor. or
sholegaler with & dealer. including, but pot Jlimited to, the
servicing dealer sgreement: ssles of doody. Jervices. anmd

[
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i interests: ple 3 inguranc
contracts; advertising contrmcts; copstruction or installation
contracts; servicing contracts; and all other such agreements
an which the manufacturer, distributor, or wholesaler has any
direct or indirect interest.

ections 686.601-686.614 to ontinui

1 acts sn to o e er Octobe
1997

86,604 HWarrant ements;: c i _co sation of
dealers.--

(1) Every manufacturer, distributor, wholesaler,

factory branch or division, distrjibutor branc r division, o

wholesale branch or divisjyop shal] provide a fair and

easonable warranty agr t on a oN outdoar We.

e or labor and pa u £i11j uch

warranty aqreements.
(2)(a) Each claim for payment under such warranty

agreemgnts made by a dealer for such labor and parts shall be
paid within 30 days following its approval. Each such claim

shall be either approved or disapproved within 30 days after
i im i i the de

ecific grounds upon whjich the dis al is based
b) A eci ndl3i o i i Q
dealer by the manufacturer, distributor, wholesaler, factory
division, digtributor bran divigion, o
holesals bran divisjion, which i i ot uniforml
equired of all dealers of that ma b forced on
[
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afser 30 days' notace in wratang %o the dealer and upon good
desler for vwarranty vork. as provided for in this section.
shall be calculated for labor in accordance s3th the
reazonable and custorary amount of time regujred to compleote
such _wWork. expressed in hours and fractions of hours
pultiplied by the dealer’s established hourly retgal labor

i i i imbu [} a
dastributor. or wholesaler of his hourly retail lebor rate.
dealer for parts used in fulfilling such werranty work shall
be at the deslor's cogty for guch party. ancluding all frejoht
and_handling chardes spplicable to such parts. plus 15 percent
of the sum of such costs and charges to reimburge the dealer's
reasonable cost of deing business and provading such warranty

t utdoo W
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T urplus cedur 1] be admini as
follous:
(a he manufactu astrabutor r wholesaler ma

specify, and thereypon notjify their deajers of, a time perjod

f at least 60 days®' duratjon during which the dealers ma
submit their surplus parts lists and peturn their surplug
parts to the manufecturer, distrjbutor, or wholesaler.

u u. istributo wholegaler has

rpl arts within th eceding 12 months, they shmll
authorize mnd allow the dealer's surplug parts return request

within 30 days after recei of such re st from the dealer.

(c) A manufacturer, distrjbutor., or wholesaler must
allow surplus parts return authority on m dollar value of

arts equal to 6 percent of the total dollar value of part

ase o he manufacture i or r wholesaler

the dealer during the 12-month period immadimtely preceding
the notification to the dealer by the manufacturer,

u or whole er o [} us ts retu
program, or the month the dealer's return request is made,
hichever i i ) r he deal a t his

option, elect to return a dolla alue of his surplus part

egual to less than 6 percent of the total dollar value of

c t fro e mapufacture
distrjbutor, or wholesaler durj t ecedjing 12-mont
period as provided herein.

(d) No obsolete or supersede rt may be returned

whole er's ci ent returnpable is ) [}

notification of the surplu arts retu rogram th

manufacturer, distrjbutor, or wholesaler tg the dealer, or the
8
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dete of the dealer's parts return reguest, whachever is
applicable, is eligible for return and credit specified.
Hoveover. returned parts must be in new_and unused condition

and must have been purchased from the manufacturer,
distrabutor, or wholeosaler to whom thev pre returned.

W d t R wed fo
returned parts is 85 percent of the wholesmle cgst of the
& i ¢ . igtributor” or

wholesaler’'s current roturnable parts 1ist at the date of the
notification of the surplug parts return program by the
manufacturer, wholesaler, or distributor to the dealer, op the
d hichev

higher .,

(£)_dpplicable credit must be issued or furpished by
the magufacturer. digtributor, or wholegaler to the dealer

{q¢) The packing and return freight expenye incurred in
ap¥ return of surplu3 parts purjusnt to the terms of this

Subgequently voluntacaly ot inveluntarilv terminated. the

ibu = - urcha t)
anventory as provided in thas soction.  However, the dealer
pay_keep the inventory if he desires. If the dealer hag apy

outgtanding debts to the mapufacturer. distributor. or

CODING: Dslestions ars strasken; sdditions srs underlined.
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wholesaler, then the repurchase amount ma redited to th
demler's gccount.

(2) 1f the dealer decides not to keep the ipventory,
the manufacturer, distributor, or wholessler shall repurchese
that invanto revious urchased from an t

r date of terminatj the contract.

manufacturer, distributor, or wholesaler shall pay:

(a) One hundred percenpt of the actum] dealer cost
including freight, of all new, unsold, undamaged, snd complete
outdoor power squipment or other items of such equapment whic

e resalable, less easonmab wance for deprecjati

due to usage the de d deterjo ion directl
attributable to weather conditjons at the dealer’'s location;

b) Eighty-five percent of th urrent wholes ice

in the nu turer’ i i * o

distrj r w 1 a d D ercepnt

of the current wholesale price on al)] new, unused, and

ndamaged repair rts retu o cover the c f hand

acki and loading. However, the manufacture distraibuto

or_wholespler shal ave the option of performi he

this event, after receipt by the dealer of the full repurchase

apount = vided j i i h r_shall m

ailable to the manufacturer K distrib holes
the dealer’ ddress or at the place t which the outdoor
power equipment is locsted, all outdoor power eguipment
evigus ur ed b a
10
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€3) Uoon pavment within a reagonable time of the
repurchase smount to the dealer. the title and raght of
posgession to the repurchased inventorv shall transfer or be

_di uto le9saler

a3 _the cage may be.

£4) The provisions of this section do not reguire the
Eepyrchaye from a desler of:

{a)_ _Any repsir part whach has a limited storage life
or iz otherwige gubject to deterjormtjop.

O 00 N &6 N P W N

ced t o

-
-~ o

two or more jtomg.

[
n

(~] C [+] 1 (*]

(=]
(%)

not regalable a3z a8 new pari without repackaging or
it .
§£d4) Anv inventorv for which the dealer 33 upable to

e manufgcturer

o e
~ & un

u o t a
all cleamg, lieny, wnd encumbrences.

{e) Any inventory which the doaler desires to keep, if
the dealer has a contractusl right to keep it

(f) Any outdoor power equipment of item of such
Q i ot i W, upu. ) te
23| condataon.
24 £g9) Anv outdoor power egujpmepnt or jtem of such
25| squipment which has been used by the dealer or has

26 u onditio a a L8

N N =
- o o o

27 i u i i o or vwho 1

28 i ) ) u o

29| deterzoration,

30 i = - u nd
31| undemaged conditaon.

11
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(i An nvent which was order h

from a ) e other tha e mapufactur buto or

(5) If a anufacture i buto
ajls or refu to repu S n

provigions of this section yithin 60 days after termjnation of
a dealer’'s coptract, he iz civilly liable for 100 percent of

the current who e pri o n o us a; freigh

fees, court cost nd interest on the curr W sale ic
computed at the legal jnterest rate provided in s 7.01
the 61st day after terminatjon.
ur i t th o
incapacjty of dealer.--
(1) 1In the event of the dea o capacit

intestate, or the devisees or transfere nd. the terms
he deceased dealer's t will and testame if the dealer
died testate, repurchase the invento T uch heirs o
evisees as if the ufe [ istrj wholesal

had terminmted the contract; and the inventory repurchase

) hase under this gection. ) rs or devisees shal
v ea om the date of t eath of the dea o
ity stockholder to exercise ir option upder thi
i oHgve othi i i t
12
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cepucchase of invagtory if the heirs or devisees and the
panufacturer, distributor, or wholesaler enter jnto a new

o o at e _retai alershi

inventory upon refusal t

--It is unlauful for the

t or wholesale withoyt due caus

agually svailable to all their dea)ers, to terminate an

transfer of an agree t unles

the dealer recejvey fair and reasonable compensation for the

inve iness. As used an this section, the ter
Zdue cause™ construed in accordance with
0 ion ined in s 2
dealer wi S| t

- a re distributo or wholesaler

and ho rmless a er againat an

d cission o e sale when t
complaigt, claim, or lmwsujt relates to the mmnufacture,
asgpmbly, or design of new items covered by ss.
£86.601-636 .14, parts or accessories, or other functions by

13
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fhe manufactyrer. dastributor. or wholezaler whach are bevond
copntro d
U, -
o ) ir o c c
th juct of ti facturi saztrabut bol ]
1 v igi f ou ipme s
%o be upnlawful.
1) It is v
ranufactyrer, factory branch, fectory repregentetive,
istribu i i b i jbuto e
1 i hic
c iciou i 1 c b n
which causes dmmage in termy of law or equity tg any of the
parties or to the public,
(2) i o v tao ectio o
a ctu tory bran djvigi
tributor ivisi ) esgl holega
o cer ent, o ther res
Sreo o _co [*) tte t oerc o
doaler:
a) c_or t o
n tem uc ipme or cess
9 opmo. m i u
S na o ord
[+ o u
eguipment with special features, accessories. or eguipment pot
i uded in_the b S i f h d o
u n u 1 V. b u of t
oW uipm
) It 3= de t t ctio
14
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distributor branch or divyis wholesa wholesal

bran

a) To refuse to deliver to a dealer h

a a m or t eotuil smle o W _outdoor po

equipment sold or distributed b u anu; ur. factor

ithi ime t eceipt deajer's ()

any outdgor power equipment or jtem of such equipment covered
by such agreement specifically advertised or represented by

uc, ufmcturer acto branch or divisijon, distrjbuto

distributoxr branch or djvision, wholesale r wholesale

owever , the fajilure to delaver an ch outdo ove;
equipment or item of such equipment is not considered a

i i i jon if suc milure js dug to a pru
and reasonable restriction on the extension of credit by the
mapufacturer, distributor, or wholesaler to the demler, ap mct
of God, wm work stoppaqge or delay due to » strike or labor

fficul a bona fide [K) terinls, a frej
embargo, or another cause over which the manufacturer,

i i holesa nt t o as
control whatsoever.

b T erce mpel, or attem o
any dealer to epter into a reement , whether written or

ra lementary to oxista i ale

with such manufacturer, factory branch or division,
distributor, distributor branch or division, wholesaler, or

uholesale branch or divisjon, or officer, agent, of other
t of; or to do othe t dicial to
15

CODING: Delstions ara strieken; additions are underlinsd.




0w BN &S NN -

W W N NN NN RN RN RN RN M ke e e b e e el
= O W O N & 0N & NN KHF O OV O NS P NN = o

Florida House of Representatives - 1997 KB 801
59-316A-97

such dealer by threatening to cancel any contractusl soreement
{3tine ! ; A fact I \
davagion, distributor, distributor branch or division.
rholegaler. ar wholesale branch or divigion and such dealer.
violation or breach of any terms or provisions of such
d 0; it

t certifi _at his cu

() i jthout d
constatytes an unfair termipation or cancellation. redardless
of the specified time peraod of such selling asreement. Except
shen the around for guch termination or cancellation falls

Sellyng _agreement of gsuch dealer at least 90 davs before the
effective date of the termination or cancellation. statind the

u c T apcell

event shall the contractuml term of any such selling agreement

jr tho h itte volved
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ch 90-da t or to extend jt

pending a final determination of such proceeding on the
marits. authority to grant tempora

imi a inal ipjunctive relie

[ ate, cance or refuse toc renew

O agreehs clude whether e dea

unta etition in bankruptcy or has
h t iled agaipns
ot been disch d with 1] fter_th
ild is i the visions o ecurit
he ufactur distributor, or

¥holegzaler., or is in recejvership;

serv)ce, or warranty work:

equat sufficien e d service

ili s and i

ith an a icabl ederal

state. or local licensing law;
i a crime, the ect of whic

;) cture distrjibuto

17
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u t u ! M M
consent: or
k. Has failed to comply wath the termg of the
agreerent.

d) T ¢ 4 (al igleadi
advertisement in conpectaon with the dealer’'s business ss such
papufacturer, factory branch or division. dastributor.
istributor | | . holezal hologsl
branch or djvigion, or officer, sgent. or other representative

therefor, to any gother dealer at a lower actual price therefor
ctu i [*] o [ t a
model outdoer power equipment identically equipped or to
utilize any device, jpcluding, but not limjted tg, saley
i 1 m, i
ctu rjc 1 i i i redetermine lel
stributo
a ¢ d

for _resale to anv unit or agency of the United States

oys; n t| tate o of i c ubdivisgi

unicipalj ) ithi o,
provigions of this paraaraph do not spply 39 long as s
mpapufacturer, distrabutor. or wholesaler. or any agenmt
thereof, sells or offers to sell such new outdoor power
equipwept, parts, or sccesgories to all deslorg of guch
18
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o i ibutor'’ whole 's deajerg at an

egqu rice.

(£) To willfully discriminate, either directly or
indirectlv. in price, programs, or terms of sale offered to
dealers, when the effect of such discrimination may be to

substantia essen competition of to gi to one hold o

n offered to all holders of the same or similar agree t

(g) To prevent or mttempt to prevent, by contract or

wholesaler and provided such change by the dealer does not
result in a change in the executjive management of the

dealership.
(h o prevent or attempt to prevent, by contract or
othervise, any dealer or any officer, member partner, or
tockholder of any d m selling or transf ing an

art of the terest of any of them to an ther rson

ersons or party or partjes. Howeve no dealer, office

r, or stockho as the ri 1 ansfer, o
assagn the agreement or power of management or control
withou e written conse the manufacturer
h 1 xc at such consent no
be unreasopably withheld,
i obtaj ds, services, an ing of

value, o n ther nefit from a other person with wh

the dealer does business or employs on account of or ip

relation to the transactjons between the dealer, the
19
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pranufacturer, distributor. or wholessler. and such other

fa) To " .
n -} omn n d
olj u. a
eCla ature ignc me cgess
o od t b I

d u M uc u o
sgyapmont.,
) d gel
09 () t su c! a
een use. t demo u. (]
oyt ti th C r 1 h
approxinate smount of ugo the outdoor power equippent or item
ui ag e ienc [1]
( - u a i
i n ctio er’ usine
dealer.
61 fa le co ct - ot
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Ss, 686.601-686.614 is deemed against public policy and is
void and unenforcesble.

686.613 Renmedies.--

(1) In addition to temporary, preliminary, or final
injunctive relief as provided in s. 686.611(3)(c)1., any

erson w. eved or injured in his business or pro
by reason of mpything forbidden in ss. 686.60-686.614 may
bring an act therefor in the approprimte circuit court o

(2) Without reqard and in addition to any other remedy
or relief to which m person is entitled, anyone aggrjeved by a
violation of ss. 686.601-686.614 may bring an action to obtazn
a_declaratory judgment that an act, action, or practice
violates such sections and to enjoin a manufacturer,
distributor, wholesaler, or dealer who has violated, is
violating, or is otherw ike to violate su ecti

(3) When such action is one of common or general
anterest to many persons or when the parties are numerous and
at is impracticable to bring them all pefore the court, one or

including an action for injunctive relief.

(4) In an action for money damages f a judge or jur

finds that the defendant acted maliciously, the judge or jury

(5) The Department of Legqal Affairs or the state
i iolatio . 686.601-686.614 occurs i

appropriate civil relief for any violation of ss.

686,601-686.614.
21
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(8) The remedies provided in this section are in
Jdstion § ¢t I ed by 1 . it

86 . [} - -
- _suppl
ordinances dealing with prohibited or upnlawful copnduct in the
cturi ut 1 v

9of outdoor power sguipment and gother itemy of gutdoor pawer
ipment if I ¥ : . .
gections,
Section 2. This act shall take effect October 1, 1997.

HOUSE SUMMARY

Provides for regulation of sales and distribution of
outdoor power oquigmont and dealer relationships of such
equipment. See bill for details.

This publication was produced at an average cost of 1.12 cents
er single pago in compliance with the Rules and for the
information of members of the Legislature and the public.

22
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STORAGE NAME  h0801.brc
DATE: March 18, 1997

HOUSE OF REPRESENTATIVES
COMMITTEE ON
BUSINESS REGULATION AND CONSUMER AFFAIRS
BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #. HB 801

RELATING TO Outdoor Power Equipment
SPONSOR(S). Representative Mackey and others
STATUTE(S) AFFECTED: ss. 686.60 --686 614, F S.
COMPANION BILL(S). SB 1594 (s)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  BUSINESS REGULATION AND CONSUMER AFFAIRS
(2) GOVERNMENTAL RULES & REGULATIONS
(3)  FINANCE & TAXATION
(4)
(5)

I SUMMARY:

Thus bill creates the Outdoor Power Equipment Servicing Manufacturers, Distributors,
Wholesalers, and Dealers Act (Act) For purposes of the Act, outdoor power equipment
(OPE) is defined as motorized “equipment used to maintain commercial, public, and
residential lawns and gardens or used in [andscape, turf, golf course, green nursery, or
forestry or tree maintenance ” The Act will most directly affect the relationship between an
OPE dealer and its respective manufacturer, distributor, or wholesaler By expanding the
present statutory rights held by dealers and consumer users of new outdoor power
equipment, the Act 1s intended to provide added protection against fraud and unfair business
practices This biil creates significant obligations and rights relative to OPE warranties,
repurchase of OPE inventories, servicing agreements, and certain acts and practices.

This bill does not appear to have a fiscal impact on state or local revenues

STANDARD FORM (REVISED 1/97)
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I

SUBSTANTIVE RESEARCH

A PRESENT SITUATION:

According to various sources, approximately 500-600 OPE dealers of varying size
conduct business In Florida These dealers sell to consumers various types of
motorized equipment used to maintain residential, commercial and public lawns,
gardens, landscaping, golf courses, and forestry OPE dealers purchase their
equipment inventory from a number of sources, including manufacturers, distributors,
and wholesalers

There are presently no state or federal laws which specifically govern the rights and
duties of OPE dealers. The business relationship between the OPE dealer and the
entity providing the equipment is generally governed by the written agreement between
the parties. Relevant provisions of the Uniform Commercial Code (UCC), as codified by
chapters 671 (General Provisions) and 672 (Sales), F.S., follow.

¢ Every contract or duty imposes an obligation of good faith in its performance or
enforcement. s 671203, F S,

¢ Contracts for the sale of goods for a price of $500 or greater must be in writing. s.
672 201(1), F S ;

¢ A court may refuse to enforce an unconscionable clause or contract s 672.302(1),
FS,

¢ A lawful exclusive dealing contract imposes an obligation upon the dealer to use
best efforts to supply goods to the buyer s 672 306(2), F S ;

¢ Unless otherwise agreed, the shipment of goods must be made In a reasonable
time s 672 309(1), F.S;

¢ Animplied warranty of merchantability is found in the contract for the sale of goods
s 672.314(1), F S., and

¢ A buyer may reject goods if their condition or delivery fails to conform to the
contract. s 672601, F S

In addition, the Florida Deceptive and Unfair Trade Practices Act provides that “[u]nfair
methods of competition, unconscionable acts or practices, and unfair or deceptive acts
or practices in the conduct of any trade or commerce are hereby declared unlawful. s
501 204(1), F.S

Although the UCC provisions found within Florida Statutes provide a framework of
reasonable commercial practices, carefully constructed boiierplate clauses can mitigate
or entirely eliminate the contract nghts of a relatively unsophisticated party Over the
last several years, particularly as OPE manufacturing entities merge or otherwise
change ownership, dealers allege that they are left with fewer rights and remedies,
particularly in the areas of warranty, parts return, and inventory repurchases

STANDARD FORM (REVISED 1/97)
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B. EFFECT OF PROPOSED CHANGES

The provisions of the Act will have significant effects on the rights of OPE dealers and
the corresponding obligations of manufacturers, distributors, and wholesalers. The
areas most potentially affected inciude

¢

Warranties, Claims, and Compensation-

Section 686.604, F.S., provides that dealers will be provided a fair and reasonable
warranty. This is significant in light of the practice of some unscrupulous sellers
providing goods with no warranties, either express or implied. The section’s other
provisions likewise create significant rights for the dealer by specifying procedures
relating to the prompt processing of warranty ctaims by the manufacturer, distributor,
or wholesaler

Parts Availability and Return

Section 686 605, F.S., creates an obligation for manufacturers, dealers and
wholesalers to provide a steady flow of OPE repair parts during the reasonable life
of the equipment, and allows for return of excess parts to the seller. These
provisions are significant in that they allow OPE dealers to maintain a ready stock of
the parts needed to honor warranties extended to the consumer.

Repurchase of Inventory

Sections 686 606 and 686 607, F S, require the manufacturer, distributor, or
wholesaler to repurchase OPE inventory in the event that a servicing dealer
agreement is terminated or the dealer dies or becomes incapacitated These
sections will allow the free transfer of inventory to the manufacturer, distributor, or
wholesaler when the dealer has no incentive to retain the equipment

Unlawful acts and Unenforceable Contracts

Sections 686.608--686.612, F S, define a wide array of unlawful or unenforceabie
acts and practices These provisions are examined more fully in the section-by-
section analysis, but generally make unlawful any unfair or deceptive practice, and
contracts or agreements that are violative of public policy

Remedies

Section 686.613, F S., authorizes a civil action for damages and costs for violations

of the Act's provisions. Relief in the form of a declaratory judgment, injunction, or
class action 1s also authorized

STANDARD FORM (REVISED 1/97)
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C APPLICATION OF PRINCIPLES

1. Less Government

a Does the bill create, increase or reduce, either directly or indirectly.

(1) any authority to make rules or adjudicate disputes?
No.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

No

(3) any entittement to a government service or benefit?
No.

b If an agency cr program is eliminated or reduced

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of gavernment, or private entity?
N/A

(2) what s the cost of such responsibility at the new level/agency?
N/A

(3) how Is the new agency accountable to the people governed?
N/A

2 Lower Taxes:

a. Does the bill increase anyone's taxes?
No.
b. Does the bill require or authorize an increase in any fees?

No

STANDARD FORM (REVISED 1/97)
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c. Does the bill reduce total taxes, both rates and revenues?
No.
d Does the bill reduce total fees, both rates and revenues?
No
e Does the bill authorize any fee or tax increase by any local government?

No

3. Personal Responsibility.

a Does the bill reduce or eliminate an entitiement to government services or
subsidy?

No

b. Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No

4 Individual Freedom

a Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

The bill offers the OPE dealer an expanded array of potential legal remedies
from which to choose.

b. Does the bill prohibit, or create new government interference with, any presently
lawful activity?

No.

STANDARD FORM (REVISED 1/97)
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5 Family Empowerment-

a. [f the bill purports to provide services to families or children

(1) Wnho evaluates the family's needs?
N/A
(2) Who makes the decisions?
N/A
(3) Are private alternatives permitted?
N/A
(4) Are families required to participate in a program?
N/A
(5) Are families penalized for not participating in a program?
N/A

b. Does the bill directly affect the legal rights and obligations between family
members?

No.
¢ If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:
(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) government employees/agencies?

N/A

STANDARD FORM (REVISED 1/97)
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D SECTION-BY-SECTION RESEARCH:

Section 1. Creates the following sections within Chapter 686, F.S , governing sales,
distribution, and franchise relationships

>

s.686 60, F S, to provide a short title of the “Outdoor Power Equipment Servicing
Manufacturers, Distributors, Wholesalers, and Dealers Act’,

s 686.601, F.S., to create legislative finding and intent that the sale and distribution
of OPE vitally affects the state and its citizens, and that the state’s police power Is
necessary to regulate the entities engaged in the sale and distribution of OPE to
prevent abuses on its citizens;

s 686 602, FS, to create definitions for dealer, distributor, distributor branch,
distributor representative, factory branch, factory representative, fraud,
manufacturer, new outdoor power equipment, outdoor power equipment, person,
sale, servicing dealer, and servicing dealer agreement,

s. 686 603, F S., to specify that any person engaging in contracts or agreements
for the sale or advertisement of new OPE is subject to the Act and the jurisdiction
of state courts; and provides that the Act applies to all continuing contracts now in
effect with no expiration date and to all other contracts entered into after the
effective date of the Act,

s.686 604, F S., to provide that fair and reasonable warranty agreements shall be
provided on new OPE sold and fair compensation for labor and parts paid by every
OPE manufacturer, distributor, wholesaler, factory branch or division, distributor
branch or division, requires determinations on warranty clams to be made within
30 days of receipt and payment or notice of disapproval within 30 days of
determination, requires 30-day written notice and good and sufficient reason for
enforcement of special and non-uniform clam handling requirements; and provides
minimum basis for compensating dealer for labor costs and parts incurred in
performing warranty work;

s.686 605, F S, to provide that reasonable predelivery and preparation obligations
shall be specified, provided, and fulfilled prior to delivery of OPE to retall
purchasers, provides for the availability of repair parts throughout the reasonable
useful life of OPE; and provides that dealers annually be given the opportunity to
return surplus parts for credit, subject to certain conditions,

s 686 606, F.S., to provide for the repurchase of OPE or parts inventory by a
manufacturer, distributor, or wholesaler upon termination of a servicing dealer
agreement; provides amounts to be repaid to OPE dealers for return of equipment
and parts, provides for title transfer of repurchased inventory within a reasonable
time of payment of repurchase amount to dealer, provides that repurchase of
specified equipment 1s not required, and provides certain civil liability in the event
that manufacturer, distributor, or wholesaler refuses to repurchase within 60 days
of contract termination,

STANDARD FORM (REVISED 1/97)
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s. 686 607, F S., to provide for the repurchase of inventory by the manufacturer,
distributor, or wholesaler upon the death or incapacity of a dealer, at the option of
the dealer’s heirs or devisees and subject to provisions of any contract or
agreement consistent with this section and the provisions of s 686.606, F.S.,

s 686.608, F.S., to provide for fair and reasonable compensation for business
inventory to the dealer in the event that without due cause a manufacturer,
distributor, or wholesaler, refuses to renew, terminates, or restricts the transfer of
a servicing dealer agreement;

s. 686 609, F.S, to provide that a manufacturer, distributor or wholesaler shall
indemnify and hold harmless a dealer against losses arising out of any complaint,
claim, or lawsuit relating to the manufacture, assembly, or design of items covered
by the act or other functions beyond the contro! of the dealer,

s 686611, F S, to provide that unfair methods of competition and certain unfair
acts or practices are unlawful; makes unlawful certain actions engaged in by an
OPE entity which damage any of the parties or the public, provides that an OPE
entity or its agent violates this section when it coerces or compels a dealer to order
or accept certain equipment, makes unlawful certain actions by an OPE entity or
its agent relating to equipment delivery, supplementary agreements, selling
agreements, advertising, pricing of new OPE and parts, willful discrimination,
dealer’'s capital structure and financing, sale or transfer of a dealer’'s interest,
receiving benefits, and releases of liability, and makes unlawful certain acts by an
OPE dealer,

s 686 612, F.S., to provide that contracts or servicing dealer agreements violative
of the act are void and unenforceabie,

s. 686 613, F S, to provide a cause of action in circuit court for violations of the act
and recovery of actual damages and costs, allows declaratory and injunctive relief;
permits class actions; allows punitive damages; and allows the Department of Legal
Affarrs or state attorney to bring a civil action, and

s 686614, F S, to provide that the provisions of ss 686 601-686 614 are
supplemental and do not preempt local ordinances relating to the unlawful conduct
of OPE entities, if such ordinances are not inconsistent with this Act

Section 2 Provides an effective date of October 1, 1997.

FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT

A FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

1.

Non-recurring Effects-

None

STANDARD FORM (REVISED 1/97)
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1.

1

Recurring Effects

None.

Long Run Effects Other Than Normal Growth:

None.

Total Revenues and Expenditures:

None

FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE

Non-recurring Effects

None

Recurring Effects.

None.

Long Run Effects Other Than Normal Growth.

None

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

Direct Private Sector Costs

Indeterminate.

Direct Private Sector Benefits

None

Effects on Competition, Private Enterprise and Employment Markets:

Because of the increased warranty obligations imposed on manufacturers,
distributors, and wholesalers, competition will be restricted as the number of those
entities decrease due to increased costs Those entities that already have existing
favorable relationships with OPE dealers will be least affected

FISCAL COMMENTS

None

STANDARD FORM (REVISED 1/97)
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IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION.

A APPLICABILITY OF THE MANDATES PROVISION

This bill does not require counties or municipalities to spend funds or take any action
requiring fund expenditure

B. REDUCTION OF REVENUE RAISING AUTHORITY

In the aggregate, this bill does not reduce municipality or county authority to raise
revenues.

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES
This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS

This bill is supported by the Southeastern Equipment Dealers Association, an organization
that represents OPE dealers The Act is modeled after the Farm Equipment Manufacturers
and Dealers Act, ss 686 40—-686 418, F S , which provides farm equipment dealers with
analogous contract rights

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

None

Vil. SIGNATURES:

COMMITTEE ON BUSINESS REGULATION AND CONSUMER AFFAIRS:
Prepared by Legislative Research Director.

Peter M Rodnite Lucretia Shaw Collins

STANDARD FORM (REVISED 1/97)
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Amendment No. 01 (for drafter's use only) Jag

775i97

COMMITTEE ACTION

Y N . Y N
ADOPTED . . FAILED TO ADOPT
= a0 N L -
ADOPTED AS AMENDED _ . WITHDRAWN _
ADOPTED w/0 OBJECTION _ . OTHER

G 1 L

Committee hearing bill: Business Regulation & Consumer Affairs

Representative(s) Mackey offered the following:

Amendment

Remove from the bill: Everything after the enacting clause

and insert in lieu thereof:
Section 1. Sections 686.60, 686.601, 686.602, 686.603,

686.604, 686.605, 686.606, 686.607, 686.608, 686.609, 686.611,
686.612, 686.613, and 686.614, Florida Statutes, are created

to read:
686.60 Short title.--Sections 686.601-686.614 may be

cited as the "Outdoor Power Equipment Manufacturers,

Distributors, Wholesalers, and Servicing Dealers Act."

686.601 Legislative finding and intent;

construction,-—-

(1) The Legislature finds and declares that the

distribution and sale of outdoor power equipment in this state

vitally affects the general economy of the state, the public

interest, the public safety, the ecology of this state, and

the public welfare and that, in the exercise of its police

power, it is necessary to regulate the conduct of outdoor

power equipment manufacturers, distributors, wholesalers, and

dealers and their representatives doing business in this state

in order to prevent fraud, unfair business practices, unfair

4
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nethods of competition, impositions, and other abuses upon its

citizens.
(2) In order to promote the intention and policies

announced in this section, the provisions of ss.

686.601-686.614 shall be liberally construed.

686.602 Definitions of terms used in ss.

686.601-686.614.——-In construing ss. 686.601-686.614, unless

the context otherwise requires, the word, phrase, or term:

(1) "Dealer" or "servicing dealer” means a person who

sells, solicits, or advertises the sale of new or used outdoor

power equipment to the consuming public and services such

equipment or a private business which has contracted with the

manufacturer or distributor to sell such equipment at retail

and services such equipment and which is required to undergo

training in the sale and servicing of such eguipment, but does

not include:

(a) A receiver, trustee, administrator, executor,

personal representative, guardian, or other person appointed

by or acting under judgment, decree, or order of any court.

(b) A public officer while performing his duties as

such officer.
(c) A person making casual or isolated sales of his

own outdoor power equipment not subject to sales tax under the

laws of this state.

(d) A person engaged in the auction sale of outdoor

power equipment.

(e) A dealer in used outdoor power equip@ent.

(2) "Dealer agreement" means a contract or agreement,

express or implied, oral or written, for a definite or

indefinite period of time, in which a manufacturer,

distributor, or wholesaler grants to a dealer permission to
2
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use a trade name, service mark, trademark, or a related

characteristic and in which there is a common interest or

community of interest in the marketing of outdoor power

equipment or services related thereto at wholesale or retail,

whether leasing, sale, or otherwise.

(3) "Distributor" or "wholesaler" means any person,

firm, association, corporation, or company that sells or

distributes new outdoor power equipment to dealers and that

maintains distributor representatives within this state.

(4) "Distributor branch" means a branch office

maintained by a distributor or wholesaler which sells or

distributes new outdoor power equipment to dealers.

(5) "Distributor representative" means a

representative employed by a distributor, distributor branch,

or wholesaler,

(6) "Factory branch" means a branch office maintained

by a manufacturer which manufactures and assembles outdoor

power equipment for sale to distributors of outdoor power

equipment or to dealers or which is maintained for directing

and supervising the representatives of the manufacturer.

(7) "Pactory representative" means a representative

employed by a manufacturer or factory branch for the purpose

of making or promoting the sale of outdoor power equipment or

for supervising, servicing, introducing, or contracting with

dealers or prospective dealers.

(8) "“Fraud" means and includes actual fraud or

constructive fraud as normally defined, in addition to the

following:

(a) A misrepresentation in any manner, whether

intentionally false or arising from gross negligence, of a

material fact.

hrr0004 4 pm h801am01
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(b) A promise or representation not made honestly and

in good faith.

(c) An intentional failure to disclose a material

fact.
(d) Any artifice employed to deceive another.

(9) "Manufacturer" means any person engaged in the

business of manufacturing or assembling new and unused outdoor

power equipment.

(10) "New outdoor power equipment" means outdoor power

equipment which has not been previously sold to and put into

regular use or service by any person, except to a distributor,

wholesaler, or dealer for resale.

(11) "Outdoor power equipment” means two-cycle and

four-cycle gas, diesel, and electric engines and any other

type of equipment used to maintain commercial, public, and

residential lawns and gardens or used in landscape, turf, golf

course, green nursery, oOr forestgy or tree maintenance.

(12) "“"Person" means a natural person, corporation,

association, partnership, trust, or other business entity and,

in the case of a business entity, includes any other entity in

which the business entity has a majority interest or which it

effectively controls, as well as the individual officers,

directors, and other persons in active control of the

activities of each such entity.

(13) "Sale" means and includes the issuance, transfer,

agreement for transfer, exchange, pledge, hypothecation, or

mortgage in any manner or form, whether by transfer in trust

or otherwise, of any outdoor power equipment or interest

therein, or of any dealer agreement related thereto, for a

consideration and any option, subscription or other contract,

or solicitation, looking to a sale, or offer or attempt to
4
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sell in any form, whether in oral or written form for a

consideration.
686.603 Application.--
(1) Any person who engages directly or indirectly in

purposeful agreements or contracts within this state in

connection with the sale or advertising for sale of new

outdoor power equipment and parts is subject to ss.
686.601-686.614 and to the jurisdiction of the courts of this

state for violations of such sections in accordance with the

provisions of the laws of this state.
(2) Sections 686.601-686.614 apply to all written or

oral agreements between a manufacturer, distributor, or

wholesaler with a dealer, including, but not limited to, the

dealer agreement; sales of goods, services, and advertising;

leases or mortgages of real or personal property; promises to

pay; security interests; pledges; insurance contracts;

advertising contracts; construction or installation contracts;

servicing contracts; and all other such agreements in which

the manufacturer, distributor, or wholesaler has any direct or

indirect interest.
(3) Sections 686.601-686.614 apply to all continuing

contracts now in effect which have no expiration date and to

all other contracts entered into or renewed after October 1,

1997.

686.604 Warranty agreements; claims; compensation of

dealers.—-

(1) Every manufacturer, distributor, wholesaler,

factory branch or division, distributor branch or division, or

wholesale branch or division shall provide a fair and

reasonable warranty agreement on any new outdoor power

equipment which it sells and shall fairly compensate each of

04 97
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its dealers for labor and parts used in fulfilling such

warranty agreements.

(2)(a) Each claim for payment under such warranty

agreements made by a dealer for such labor and parts shall be

paid within 30 days following its approval. Each such claim

shall be either approved or disapproved within 30 days after

its receipt. When any such claim is disapproved, the dealer

who submitted it shall be notified in writing of such

disapproval within such period, and such notice shall state

the specific grounds upon which the disapproval is based.

(b) Any special handling of claims required of the

dealer by the manufacturer, distributor, wholesaler, factory

branch or division, distributor branch or division, or

wholesale branch or division, which handling is not uniformly

required of all dealers of that make, may be enforced only

after 30 days' notice in writing to the dealer and upon good

and sufficient reason.

(3)(a) The minimum lawful basis for compensating a

dealer for warranty work, as provided for in this section,

shall be calculated for labor in accordance with the

reasonable and customary amount of time required to complete

such work, expressed in hours and fractions of hours

multiplied by the dealer's established hourly retail labor

rate. Prior to filing a claim for reimbursement for warranty

work, the dealer must notify the applicable manufacturer,

distributor, or wholesaler of his hourly retail labor rate.

(b) The minimum lawful basis for compensation to the

dealer for parts used in fulfilling such warranty work shall

be at the dealer's costs for such parts, including all freight

and handling charges applicable to such parts, plus 15 percent

of the sum of such costs and charges to reimburse the dealer's
6
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reasonable cost of doing business and providing such warranty

service on behalf of the manufacturer.

686.605 Parts; availability; return.--

(1) Every manufacturer, distributor, and wholesaler

shall specify, and every dealer shall provide and fulfill,

reasonable predelivery and preparation obligations for its

outdoor power equipment prior to delivery of the outdoor power

equipment to retail purchasers.

(2) Every manufacturer, distributor, and wholesaler

shall provide for the availability of repair parts throughout

the reasonable useful life of any outdoor power equipment

sold.
(3) Every manufacturer, distributor, and wholesaler

shall provide to their dealers, annually, an opportunity to

return a portion of their surplus parts inventories for

credit., The surplus procedure shall be administered as

follows:

(a) The manufacturer, distributor, or wholesaler may

§E§cifx, and thereupon notify their dealers of, a time period

of at least 60 days' duration during which the dealers may

submit their surplus parts lists and return their surplus

parts to the manufacturer, distributor, or wholesaler.

(b) If a manufacturer, distributor, or wholesaler has

not notified a dealer of a specific time period for returning

surplus parts within the preceding 12 months, they shall

authorize and allow the dealer's surplus parts return request

within 30 days after receipt of such request from the dealer.

(c¢) A manufacturer, distributor, or wholesaler must

allow surplus parts return authority on a dollar value of

parts equal to 6 percent of the total dollar value of parts

purchased from the manufacturer, distributor, or wholesaler by
7
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the dealer during the 12-month period immediately preceding

the notification to the dealer by the manufacturer,

distributor, or wholesaler of the surplus parts return

program, or the month the dealer's return request is made,

whichever is applicable. However, the dealer may, at his

option, elect to return a dollar value of his surplus parts

equal to less than 6 percent of the total dollar value of

parts purchased by the dealer from the manufacturer,

distributor, or wholesaler during the preceding ?2-month

period as provided herein.

(d) No obsolete or superseded part may be returned,

but any part listed in the manufacturer's, distributor's, or

wholesaler's current returnable parts list at the date of

notification of the surplus parts return program by the

manufacturer, distributor, or wholesaler to the dealer, or the

date of the dealer's parts return request, whichever is

applicable, is eligible for return and credit specified.

However, returned parts must be in new and unused condition

and must have been purchased from the manufacturer,

distributor, or wholesaler to whom they are returned.

(e) The minimum lawful credit to be allowed for

returned parts is 85 percent of the wholesale cost of the

parts as listed in the manufacturer's, distributor's, or

wholesaler's current returnable parts list at the date of the

notification of the surplus parts return program by the

manufacturer, wholesaler, or distributor to the dealer, or the

date of the dealer's parts return reguest, whichever is

higher.
(f) Applicable credit must be issued or furnished by

the manufacturer, distributor, or wholesaler to the dealer

within 60 days after receipt of the returned parts.
8

04/02/97
04:1

hrr0004 4 pm h801amQ1




O VW 00 N O U & W =

HOUSE AMENDMENT FOR COMMITTEE PURPOSES
Bill No. hb 801

Amendment No. 01 (for drafter's use only)

(g) The packing and return freight expense incurred in

any return of surplus parts pursuant to the terms of this

section shall be borne by the dealer.

686.606 Repurchase of inventory upon termination of

dealer agreement.,--—

(1) Whenever any dealer enters into a dealer agreement

with a manufacturer, distributor, or wholesaler in which

agreement the dealer agrees to maintain an inventory of

outdoor power equipment or repair parts and the agreement is

subsequently voluntarily or involuntarily terminated, the

manufacturer, distributor, or wholesaler shall repurchase the

inventory as provided in this section. However, the dealer

may keep the inventory if he desires. If the dealer has any

outstanding debts to the manufacturer, distributor, or

wholesaler, then the repurchase amount may be credited to the

dealer's account,

(2) If the dealer decides not to keep the inventory,

the manufacturer, distributor, or wholesaler shall repurchase

that inventory previously purchased from him and held by the

dealer on the date of termination of the contract. The

manufacturer, distributor, or wholesaler shall pay:

(a) One hundred percent of the actual dealer cost,

including freight, of all new, unsold, undamaged, and complete

outdoor power equipment or other items of such equipment which

are resalable, less a reasonable allowance for depreciation

due to usage by the dealer and deterioration directly

attributable to weather conditions at the dealer's location;

and

—

(b) Eighty-five percent of the current wholesale price

of all new, unused, and undamaged repair parts and accessories

which are listed in the manufacturer's, distributor's, or

9
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wholesaler's current returnable parts list. The manufactudrer,

distributor, or wholesaler shall also pay the dealer 6 percent

of the current wholesale price on all new, unused, and

undamaged repair parts returned to cover the cost of handling,

packing, and loading. However, the manufacturer, distributor,

or wholesaler shall have the option of performing the

handling, packing, and loading in lieu of paying the 6-percent

sum imposed in this subsection for these services; and, in

this event, after receipt by the dealer of the full repurchase

amount as provided in this section, the dealer shall make

available to the manufacturer, distributor, or wholesaler, at

the dealer's address or at the places at which the outdoor

power equipment is located, all outdoor power equipment

previously purchased by the dealer.

(3) Upon payment within a reasonable time of the

repurchase amount to the dealer, the title and right of

possession to the repurchased inventory shall transfer or be

transferred to the manufacturer, distributor, or wholesaler,

as the case may be.

(4) The provisions of this section do not require the

repurchase from a dealer of:

(a) Any repair part which has a limited storage life

or is otherwise subject to deterioration.

(b) Any single repair part which is priced as a set of

two or more items.

(c) Any repair part which because of its condition is

not resalable as a new part without repackaging or

reconditioning.

(d) Any inventory for which the dealer is unable to

furnish evidence, reasonably satisfactory to the manufacturer,

distributor, or wholesaler, of good title, free and clear of
10
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all claims, liens, and encumbrances.

(e) Any inventory which the dealer desires to keep, if

the dealer has a contractual right to keep it.

(£) Any outdoor power equipment or item of such

equipment which is not in new, unused, undamaged, and complete

condition.

(g) Any outdoor power equipment or item of such

equipment which has been used by the dealer or has

deteriorated because of weather conditions at the dealer's

location unless the manufacturer, distributor, or wholesaler

receives a reasonable allowance for such usage or

deterioration.

(h) Any repair parts which are not in new, unused, and

undamaged condition.

(i) Any inventory which was ordered by the dealer on

or after the date of receipt of the notification of

termination of the dealer agreement.

(j) Any inventory which was acquired by the dealer

from any source other than the manufacturer, distributor, or

wholesaler.

(5) If any manufacturer, distributor, or wholesaler

fails or refuses to repurchase any inventory covered under the

provisions of this section within 60 days after termination of

a dealer's contract, he is civilly liable for 100 percent of

the current wholesale price of the inventory plus any freight

charges paid by the dealer, the dealer's reasonable attorney's

fees, court costs, and interest on the current wholesale price

computed at the legal interest rate provided in s. 687.01 from

the 61st day after termination.

686.607 Repurchase of inventory upon death or

incapacity of dealer.--

11
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(1) In the event of the death or incapacity of a

dealer or the majority stockholder of a corporation operating

as a dealer, the manufacturer, distributor, or wholesaler

shall, at the option of the heirs at law, if the dealer died

intestate, or the devisees or transferees under the terms of

the deceased dealer’'s last will and testament, if the dealer

died testate, repurchase the inventory from such heirs or

devisees as if the manufacturer, distributor, or wholesaler

had terminated the contract; and the inventory repurchase

provisions of s. 686.606 are made expressly applicable to the

repurchase under this section. The heirs or devisees shall

have 1 year from the date of the death of the dealer or

majority stockholder to exercise their option under this

section. However, nothing in this section requires the

repurchase of inventory if the heirs or devisees and the

manufacturer, distributor, or wholesaler enter into a new

agreement to operate the retail dealership.

(2) This section is subject to that portion of the

manufacturer's, distributor's, or wholesaler's contract or

agreement with the dealer pertaining to death of the dealer or

succession to the extent such contract or agreement is not

inconsistent with this section.

686.608 Compensation for inventory upon refusal to

renew, termination of, or restriction on transfer of a dealer

agreement.--It is unlawful for the manufacturer, distributor,

or wholesaler, without due cause, to fail to renew a dealer

agreement on terms then equally available to all their

dealers, to terminate an agreement, or to restrict the

transfer of an agreement unless the dealer receives fair and

reasonable compensation for the inventory of the business. As

used in this section, the term "due cause" shall be construed
12
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in accordance with the definition of due” cause contained in s.

686.611(3)(c)2.
686.609 Indemnification of dealer with respect to

legal actions.--A manufacturer, distributor, or wholesaler

shall fully indemnify and hold harmless a dealer against any

losses including, but not limited to, court costs and

reasonable attorney's fees or damages arising out of an
Y g 9 Y

complaint, claim, or lawsuit involving, but not limited to,

strict liability, negligence, misrepresentation, express or

implied warranty, or rescission of the sale when the

complaint, claim, or lawsuit relates to the manufacture,

assembly, or design of new items covered by ss.

686.601-686.614, parts or accessories, or other functions by

the manufacturer, distributor, or wholesaler which are beyond

the control of the dealer.
686.611 Unlawful acts and practices.--Unfair methods

of competition and unfair or deceptive acts or practices in

the conduct of the manufacturing, distribution, wholesaling,

sale, and advertising of outdoor power equipment are declared

to be unlawful.

(1) It is deemed a violation of this section for any

manufacturer, factory branch, factory representative,

distributor, distributor branch, distributor representative,

wholesaler, or dealer to engage in any action which is

arbitrary, capricious, in bad faith, or unconscionable and

which causes damage in terms of law or equity to any of the

parties or to the public.

(2) It is deemed a violation of this section for a

manufacturer, factory branch or division, distributor,

distributor branch or division, wholesaler, or wholesale

branch or division, or officer, agent, or other representative
13
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thereof, to coerce, compel, or attempt to coerce or compel any

dealer:
(a) To order or accept delivery of any outdoor power

equipment or item of such equipment, parts or accessories

therefor, or other commodity or commodities which such dealer

has not voluntarily ordered.

(b) To order or accept delivery of any outdoor power

equipment with special features, accessories, or equipment not

included in the base list price of such outdoor power

equipment as publicly advertised by the manufacturer of the

outdoor power equipment.

(3) It is deemed a violation of this section for a

manufacturer, factory branch or division, distributor,

distributor branch or division, wholesaler, or wholesale

branch or division, or officer, agent, or other representative

thereof:
(a) To refuse to deliver to any dealer having a

contractual agreement for the retail sale of new outdoor power

equipment sold or distributed by such manufacturer, factory

branch or division, distributor branch or division, or

wholesale branch or division, in reasonable quantities and

within a reasonable time after receipt of the dealer's order,

any outdoor power equipment or item of such equipment covered

by such agreement specifically advertised or represented by

such manufacturer, factory branch or division, distributor,

distributor branch or division, wholesaler, or wholesale

branch or division to be available for immediate delivery.

However, the failure to deliver any such outdoor power

equipment or item of such equipment is not considered a

violation of this section if such failure is due to a prudent

and reasonable restriction on the extension of credit by the
14
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manufacturer, distributor, or wholesaler to the dealer, an act

of God, a work stoppage or delay due to a strike or labor

difficulty, a bona fide shortage of materials, a freight

embargo, or another cause over which the manufacturer,

distributor, or wholesaler, or any agent thereof, has no

control whatsoever.
(b) To coerce, compel, or attempt to coerce or compel

any dealer to enter into any agreement, whether written or

oral, supplementary to an existing dealer agreement with such

manufacturer, factory branch or division, distributor,

distributor branch or division, wholesaler, or wholesale

branch or division, or officer, agent, or other representative

thereof; or to do any other act prejudicial to such dealer by

threatening to cancel any contractual agreement_existing

between such manufacturer, factory branch or division,

distributor, distributor branch or division, wholesaler, or

wholesale branch or division and such dealer. However, notice

in good faith to any dealer of such dealer's violation or

breach of any terms or provisions of such contractual

agreement does not constitute a violation of this section if

such notice is in writing and is mailed by registered or

certified mail to such dealer at his current business address

and such notice contains the specific facts as to the dealer's

violation or breach of such contractual agreement.

(c)1. To terminate or cancel the selling agreement of

any dealer without due cause, as defined in subparagraph 2.

The nonrenewal of a selling agreement, without due cause,

constitutes an unfair termination or cancellation, regardless

of the specified time period of such selling agreement. Except

when the ground for such termination or cancellation falls

within sub-subparagraph 2.c., such manufacturer, factory
15
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branch or division, di&tributor, distributor branch or

division, wholesaler, or wholesale branch or division, or

officer, agent, or other representative thereof, shall notify

a dealer in writing of the termination or cancellation of the

selling agreement of such dealer at least 90 days before the

effective date of the termination or cancellation, stating the

specific ground for such termination or cancellation. In no

event shall the contractual term of any such selling agreement

expire, without the written consent of the dealer involved,

prior to the expiration of at least 90 days following such

written notice. During the 90-day period, either party may,

in appropriate circumstances, petition a court of competent

jurisdiction to modify such 90-day stay or to extend it

pending a final determination of such proceeding on the

merits. The court shall have authority to grant temporary,

preliminary, and final injunctive relief.

2. As used in this subparagraph, tests for determining

what constitutes due cause for a manufacturer, distributor, or

wholesaler to terminate, cancel, or refuse to renew a dealer

agreement include whether the dealer:

a. BHas transferred a majority ownership interest in

the dealership without the manufacturer's, distributor's, or

wholesaler's consent;

b. Has made a material misrepresentation in applying

for or in acting under the agreement;

c. Has filed a voluntary petition in bankruptcy or has

had an involuntary petition in bankruptcy filed against the

dealer which has not been discharged within 60 days after the

filing, is in default under the provisions of a security

agreement in effect with the manufacturer, distributor, or

wholesaler, or is in receivership;
16
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d. Has ergaged in unfair business or trade practices;

e. Has inadequately represented the manufacturer's,

distributor's, or wholesaler's products with respect to sales,

service, or warranty work;

f. Has inadequate and insufficient sales and service

facilities and personnel;

g. Has failed to comply with an applicable federal,

state, or local licensing law;

h. Has been convicted of a crime, the effect of which

would be detrimental to the manufacturer, distributor,

wholesaler, or dealership;

i. Has failed to operate in the normal course of

business for 10 consecutive business days or has terminated

the dealer's business;

j. Has relocated the dealer's place of business

without the manufacturer's, distributor's, or wholesaler's

consent; or
k. Has failed to comply with the terms of the

agreement.

{d) To resort to or use any false or misleading

advertisement in connection with the dealer's business as such

manufacturer, factory branch or division, distributor,

distributor branch or division, wholesaler, or wholesale

branch or division, or officer, agent, or other representative

thereof.
(e) To offer to sell or to sell any new outdoor power

equipment or item of such equipment, or parts or accessories

therefor, to any other dealer at a lower actual price therefor

than the actual price offered to any other dealer for the same

model outdoor power equipment identically equipped or to

utilize any device, including, but not limited to, sales
17
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promotion plans or programs, which results in such lesser

actual price or results in a fixed price predetermined solely

by the manufacturer, distributor, or wholesaler. However, the

provisions of this paragraph do not apply to sales to a dealer

for resale to any unit or agency of the United States

Government, the state or any of its political subdivisions, or

any municipality located within this state. Further, the

provisions of this paragraph do not apply so long as a

manufacturer, distributor, or wholesaler, or any agent

thereof, sells or offers to sell such new outdoor power

equipment, parts, or accessories to all dealers of such

manufacturer's, distributor's, or wholesaler's dealers at an

equal price.
(f) To willfully discriminate, either directly or

indirectly, in price, programs, or terms of sale offered to

dealers, when the effect of such discrimination may be to

substantially lessen competition or to give to one holder of

an agreement any economic, business, or competitive advantage

not offered to all holders of the same or similar agreement.

(g) To prevent or attempt to prevent, by contract or

otherwise, any dealer from changing the capital structure of

the dealership or the means by or through which the dealer

finances the operation of the dealership, provided the dealer

at all times meets any reasonable capital standards agreed to

between the dealership and the manufacturer, distributor, or

wholesaler and provided such change by the dealer does not

result in a change in the executive management of the

dealership.

{h) To prevent or attempt to prevent, by contract or

otherwise, any dealer or any officer, member partner, or

stockholder of any dealer from selling or transferring any
18
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part of the interest of any of them to any other person or

persons or party or parties. However, no dealer, officer,

partner, or stockholder has the right to sell, transfer, or

assign the agreement or power of management or control

thereunder without the written consent of the manufacturer,

distributor, or wholesaler, except that such consent may not

be unreasonably withheld.

(i) To obtain money, goods, services, anything of

value, or any other benefit from any other person with whom

the dealer does business or employs on account of or in

relation to the transactions between the dealer, the

manufacturer, distributor, or wholesaler, and such other

person.
(j) To require a dealer to assent to a release,

assignment, novation, waiver, or estoppel which would relieve

any person from liability imposed by ss. 686.601-686.614.

(4) It is deemed a violation of this section for a

dealer:
(a) To require a retail purchaser of new outdoor power

equipment or item of such equipment, as a condition of sale

and delivery of the item or equipment, also to purchase

special features, appliances, equipment, parts, or accessories

not desired or requested by the purchaser. However, this

prohibition does not apply to special features, appliances,

equipment, parts, or accessories which are already installed

when the outdoor power equipment or item of outdoor power

equipment is received by the dealer from the manufacturer,

distributor, or wholesaler of such equipment or item of such

equipment.

(b) To represent and sell as new and unused any

outdoor power equipment or item of such equipment which has
19
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been used and operated for demonstration or other purposes

without stating to the purchaser prior to the sale the

approximate amount of use the outdoor power eguipment or item

of such equipment has experienced or undergone.

(c) To resort to or use any false or misleading

advertisement in connection with the dealer's business as such

dealer.
686.612 Unenforceable contract or agreement.--Any

contract or dealer agreement or part thereof or practice

thereunder which is in violation of any provision of ss.

686.601-686.614 is deemed against public policy and is void

and unenforceable.

686.613 Remedies.—~
(1) In addition to temporary, preliminary, or final

injunctive relief as provided in s. 686.611(3)(c)1., any

person who is aggrieved or injured in his business or property

by reason of anything forbidden in ss. 686.60-686.614 may

bring an action therefor in the appropriate circuit court of

this state and shall recover the actual damages sustained and

the costs of such action, including a reasonable attorney's

fee.

(2) Without regard and in addition to any other remedy

or relief to which a person is entitled, anyone aggrieved by a

violation of ss. 686.601-686.614 may bring an action to obtain

a declaratory judgment that an act, action, or practice

violates such sections and to enjoin a manufacturer,

distributor, wholesaler, or dealer who has violated, is

violating, or is otherwise likely to violate such sections.

(3) When such action is one of common or general

interest to many persons or when the parties are numerous and

it is impracticable to bring them all before the court, one or
20
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more may bring a class action for the benefit of the whole,

including an action for injunctive relief.

(4) In an action for money damages, if a judge or jury

finds that the defendant acted maliciously, the judge or jury

may award punitive damages as permitted by state law.

(5) The Department of Legal Affairs or the state

attorney, if a violation of ss. 686.601-686.614 occurs in his

judicial circuit, may bring an action for injunctive or other

appropriate civil relief for any violation of ss.

686.601-686.614.

(6) The remedies provided in this section are in

addition to any other remedies provided by law or in equity.
686.614 Effect of act on other remedies.--Sections
686.601-686.614 are supplemental to and do not preempt local

ordinances dealing with prohibited or unlawful conduct in the

manufacturing, distribution, wholesaling, advertising, or sale

of outdoor power equipment and other items of outdoor power

equipment if such ordinances are not inconsistent with such

sections.
Section 2. This act shall take effect October 1, 1997.
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HOUSE OF REPRESENTATIVES
COMMITTEE ON
BUSINESS REGULATION AND CONSUMER AFFAIRS
BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: HB 801

RELATING TO  Outdoor Power Equipment
SPONSOR(S) Representative Mackey and others
STATUTE(S) AFFECTED ss 686 60 -- 686.614, F.S.

COMPANION BILL(S):  SB 1594 (s)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  BUSINESS REGULATION AND CONSUMER AFFAIRS YEAS 8 NAYS 0
(2) GOVERNMENTAL RULES & REGULATIONS

(3)  FINANCE & TAXATION
(4)

(9)

. SUMMARY.

This bill creates the Outdoor Power Equipment Servicing Manufacturers, Distributors,
Wholesalers, and Dealers Act (Act) For purposes of the Act, outdoor power equipment
(OPE) 1s defined as motorized “equipment used to maintain commercial, public, and
residential lawns and gardens or used in landscape, turf, golf course, green nursery, or
forestry or tree maintenance ” The Act will most directly affect the relationship between an
OPE dealer and its respective manufacturer, distributor, or wholesaler. By expanding the
present statutory rights held by dealers and consumer users of new outdocr power
equipment, the Act Is intended to provide added protection against fraud and unfair business
practices. This bill creates significant obligations and rights relative to OPE warranties,
repurchase of OPE inventories, servicing agreements, and certain acts and practices.

This bill does not appear to have a fiscal Impact on state or local revenues

STANDARD FORM (REVISED 1/97)
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SUBSTANTIVE RESEARCH:

A PRESENT SITUATION

According to various sources, approximately 500-600 OPE dealers of varying size
conduct business in Florida These dealers sell to consumers various types of
motorized equipment used to maintain residential, commercial and public lawns,
gardens, landscaping, golf courses, and forestry. OPE dealers purchase their
equipment inventory from a number of sources, including manufacturers, distributors,
and wholesalers

There are presently no state or federal laws which specifically govern the rights and
duties of OPE dealers. The business relationship between the OPE dealer and the
entity providing the equipment i1s generally governed by the written agreement between
the parties Relevant provisions of the Uniform Commercial Code (UCC), as codified by
chapters 671 (General Provisions) and 672 (Sales), F S , follow

¢ Every contract or duty mposes an obligation of good faith in its performance or
enforcement. s 671203, F S,

¢ Contracts for the sale of goods for a price of $500 or greater must be in writing s
672.201(1), F.S.,

4 A court may refuse to enforce an unconscionable clause or contract s. 672 302(1),
FS.;

¢ A lawful exclusive dealing contract imposes an obligation upon the dealer to use
best efforts to supply goods to the buyer s. 672.306(2), F S.;

¢ Unless otherwise agreed, the shipment of goods must be made In a reasonable
time. s 672 309(1), F S ;

¢ An.implied warranty of merchantability is found in the contract for the sale of goods.
s.672314(1), F S, and

¢ A buyer may reject goods if their condition or delivery fails to conform to the
contract s. 672.601, F S.

In addition, the Florida Deceptive and Unfair Trade Practices Act provides that “[u]nfair
methods of competition, unconscionable acts or practices, and unfair or deceptive acts
or practices Iin the conduct of any trade or commerce are hereby declared unlawful. s.
501.204(1), F.S

Although the UCC provisions found within Florida Statutes provide a framework of
reasonable commercial practices, carefully constructed boilerplate clauses can mitigate
or entirely eliminate the contract rights of a relatively unsophisticated party. Over the
last several years, particularly as OPE manufacturing entities merge or otherwise
change ownership, dealers allege that they are left with fewer rights and remedies,
particularly in the areas of warranty, parts return, and inventory repurchases

STANDARD FORM (REVISED 1/97)
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B EFFECT OF PROPOSED CHANGES

The provisions of the Act will have significant effects on the rights of OPE dealers and
the corresponding obligations of manufacturers, distributors, and wholesalers The
areas most potentially affected include.

¢

Warranties, Claims, and Compensation

Section 686 604, F S, provides that dealers will be provided a fair and reasonable
warranty. This is significant in light of the practice of some unscrupulous sellers
providing goods with no warranties, either express or implied. The section’s other
provisions likewise create significant rights for the dealer by specifying procedures
relating to the prompt processing of warranty claims by the manufacturer, distributor,
or wholesaler

Parts Availability and Return

Section 686 605, F S, creates an obligation for manufacturers, dealers and
wholesalers to provide a steady flow of OPE repair parts during the reasonable life
of the equipment, and allows for return of excess parts to the seller These
provisions are significant in that they allow OPE dealers to maintain a ready stock of
the parts needed to honor warranties extended to the consumer

Repurchase of Inventory

Sections 686 606 and 686 607, F S, require the manufacturer, distributor, or
wholesaler to repurchase OPE inventory in the event that a servicing dealer
agreement 1s terminated or the dealer dies or becomes incapacitated These
sections will allow the free transfer of inventory to the manufacturer, distributor, or
wholesaler when the dealer has no incentive to retain the equipment

Unlawful acts and Unenforceable Contracts

Sections 686.608--686 612, F S , define a wide array of unlawful or unenforceable
acts and practices These provisions are examined more fully in the section-by-
section analysis, but generally make unlawful any unfair or deceptive practice, and
contracts or agreements that are violative of public policy.

Remedies

Section 686.613, F S., authorizes a civil action for damages and costs for violations

of the Act’s provisions Relief in the form of a declaratory judgment, injunction, or
class action is also authorized

STANDARD FORM (REVISED 1/97)
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C APPLICATION OF PRINCIPLES

1. Less Government.

a Does the bill create, increase or reduce, either directly or indirectly

(1) any authority to make rules or adjudicate disputes?
No.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

No.

(3) any entittement to a government service or benefit?
No.

b If an agency or program is eliminated or reduced

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?
N/A

(2) what 1s the cost of such responsibility at the new level/agency?
N/A

(3) how is the new agency accountable to the people governed?
N/A

2. Lower Taxes:

a Does the bill increase anyone's taxes?
No
b. Does the bill require or authorize an increase In any fees?

No

STANDARD FORM (REVISED 1/97)
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Does the bill reduce total taxes, both rates and revenues?

No

Does the bill reduce total fees, both rates and revenues?

No

Does the bill authorize any fee or tax increase by any local government?

No.

3 Personal Responsibility

Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

4 Individual Freedom:

a

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct therr own affairs?

The bill offers the OPE dealer an expanded array of potenttal legal remedies
from which to choose.

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

No.

STANDARD FORM (REVISED 1/97)



STORAGE NAME h0801a brc
DATE: April 3, 1997
PAGE 6

5 Family Empowerment:

a. If the bill purports to provide services to families or children:

(1) Who evaluates the family's needs?
N/A
(2) Who makes the decisions?
N/A
(3) Are private alternatives permitted?
N/A
(4) Are families required to participate In a program?
N/A
(5) Are families penalized for not participating in a program?
N/A

b Does the bill directly affect the legal rights and obligations between family
members?

No.

c If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:

(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) government employees/agencies?

N/A

STANDARD FORM (REVISED 1/97)
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D. SECTION-BY-SECTION RESEARCH

Section 1 Creates the following sections within Chapter 686, F S., governing sales,
distribution, and franchise relationships.

>

s. 686 60, F.S., to provide a short title of the “Outdoor Power Equipment Servicing
Manufacturers, Distributors, Wholesalers, and Dealers Act’,

s.686.601, F.S., to create legislative finding and intent that the sale and distribution
of OPE vitally affects the state and its citizens, and that the state’s police power is
necessary to regulate the entities engaged in the sale and distribution of OPE to
prevent abuses on its citizens,

s. 686 602, F S., to create definitions for dealer, distributor, distributor branch,
distributor representative, factory branch, factory representative, fraud,
manufacturer, new outdoor power equipment, outdoor power equipment, person,
sale, servicing dealer, and servicing dealer agreement;

s. 686.603, F S, to specify that any person engaging In contracts or agreements
for the sale or advertisement of new OPE s subject to the Act and the jurisdiction
of state courts, and provides that the Act applies to all continuing contracts now in
effect with no expiration date and to all other contracts entered into after the
effective date of the Act,

s 686 604, F.S , to provide that fair and reasonable warranty agreements shall be
provided on new OPE sold and farr compensation for labor and parts paid by every
OPE manufacturer, distributor, wholesaler, factory branch or division, distributor
branch or division, requires determinations on warranty claims to be made within
30 days of receipt and payment or notice of disapproval within 30 days of
determination, requires 30-day written notice and good and sufficient reason for
enforcement of special and non-uniform claim handling requirements, and provides
minimum basts for compensating dealer for labor costs and parts incurred in
performing warranty work,

s. 686 605, F S., to provide that reasonable predelivery and preparation obligations
shall be specified, provided, and fulfiled prior to delivery of OPE to retail
purchasers, provides for the availability of repair parts throughout the reasonable
useful Iife of OPE; and provides that dealers annually be given the opportunity to
return surplus parts for credit, subject to certain conditions,

s 686 606, F S, to provide for the repurchase of OPE or parts inventory by a
manufacturer, distributor, or wholesaler upon termination of a servicing dealer
agreement, provides amounts to be repaid to OPE dealers for return of equipment
and parts; provides for title transfer of repurchased inventory within a reasonable
time of payment of repurchase amount to dealer; provides that repurchase of
specified equipment is not required, and provides certain civil liability in the event
that manufacturer, distributor, or wholesaler refuses to repurchase within 60 days
of contract termination,

STANDARD FORM (REVISED 1/97)
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v

s 686.607, F.S., to provide for the repurchase of inventory by the manufacturer,
distributor, or wholesaler upon the death or incapacity of a dealer, at the option of
the dealer’s heirs or devisees and subject to provisions of any contract or
agreement consistent with this section and the provisions of s 686 606, F S ;

s 686608, F S, to provide for fair and reasonable compensation for business
inventory to the dealer in the event that without due cause a manufacturer,
distributor, or wholesaler, refuses to renew, terminates, or restricts the transfer of
a servicing dealer agreement,

s 686609, F.S, to provide that a manufacturer, distributor or wholesaler shall
indemnify and hold harmless a dealer against losses arising out of any complaint,
claim, or lawsuitrelating to the manufacture, assembly, or design of items covered
by the act or other functions beyond the control of the dealer,

s 686 611, F.S, to provide that unfair methods of competition and certain unfair
acts or practices are unlawful; makes unlawful certain actions engaged in by an
OPE entity which damage any of the parties or the public, provides that an OPE
entity or its agent violates this section when it coerces or compels a dealer to order
or accept certain equipment, makes unlawful certain actions by an OPE entity or
its agent relating to equipment delivery, supplementary agreements, selling
agreements, advertising, pricing of nhew OPE and parts, wiliful discrimination,
dealer’s capital structure and financing, sale or transfer of a dealer's interest,
receiving benefits, and releases of ability, and makes unlawful certain acts by an
OPE dealer,

s 686612, F S, to provide that contracts or servicing dealer agreements violative
of the act are void and unenforceable,

s.686 613, F S., to provide a cause of action in circuit court for violations of the act
and recovery of actual damages and costs; allows declaratory and injunctive relief;
permits class actions, allows punittive damages, and allows the Department of Legal
Affairs or state attorney to bring a civil action, and

s 686614, F.S., to provide that the provisions of ss 686 601-686.614 are
supplemental and do not preempt local ordinances relating to the unlawful conduct
of OPE entities, If such ordinances are not inconsistent with this Act

Section 2 Provides an effective date of October 1, 1997

FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT

A FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

1.

Non-recurring Effects

None

STANDARD FORM (REVISED 1/97)
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Recurring Effects:

None.

Long Run Effects Other Than Normal Growth

None.

Total Revenues and Expenditures

None

FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1

Non-recurring Effects

None

Recurring Effects:

None.

Long Run Effects Other Than Normal Growth

None

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1.

Direct Private Sector Costs

Indeterminate

Direct Private Sector Benefits

None

Effects on Competition, Private Enterprise and Employment Markets.

Because of the increased warranty obligations imposed on manufacturers,
distributors, and wholesalers, competition wili be restricted as the number of those
entities decrease due to increased costs. Those entities that already have existing
favorable relationships with OPE dealers will be least affected.

FISCAL COMMENTS

None.
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IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION.

Vv

VL.

VII.

A. APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or take any action
requiring fund expenditure.

B. REDUCTION OF REVENUE RAISING AUTHORITY:

In the aggregate, this bill does not reduce municipality or county authonty to raise
revenues

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

COMMENTS.

This bill 1s supported by the Southeastern Equipment Dealers Association, an organization
that represents OPE dealers The Act 1s modeled after the Farm Equipment Manufacturers
and Dealers Act, ss. 686 40-686 418, F.S , which provides farm equipment dealers with
analogous contract rights

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

The committee approved a strike everything after the enacting clause amendment making
technical changes throughout the bill, Including an amended short title of the “Outdoor
Power Equipment Manufacturers, Distributors, Wholesalers, and Servicing Dealers Act.”
The amendment has no substantive impact on the bill.

SIGNATURES

COMMITTEE ON BUSINESS REGULATION AND CONSUMER AFFAIRS

Prepared by: Legisiative Research Director
Peter M Rodnite Lucretia Shaw Collins

STANDARD FORM (REVISED 1/97)
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BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: HB 801

RELATING TO. Outdoor Power Equipment
SPONSOR(S) Representative Mackey and others
STATUTE(S) AFFECTED ss 68660 --686614, F S

COMPANION BILL(S). SB 1594 (s)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  BUSINESS REGULATION AND CONSUMER AFFAIRS  YEAS 8 NAYS 0
(2) GOVERNMENTAL RULES AND REGULATIONS
(3) FINANCE & TAXATION
(4)
(5)

. SUMMARY

Presently, manufacturers, distributors, wholesalers and dealers of outdoor power equipment
enter into contracts for the sale and service of such equipment Such contracts typically
address warranty agreements, the availability of repair and replacement parts, the return of
surplus inventory, and the repurchase of inventory upon termination of a contract or upon
the death or incapacity of a dealer. Such contracts are generally governed by the Uniform
Commercial Code Additionally, the Florida Deceptive and Unfair Trade Practices Act
provides for the investigation and punishment of unlawful business practices.

HB 801 creates the Outdoor Power Equipment Servicing Manufacturers, Distributors,
Wholesalers, and Dealers Act (Act) Outdoor power equipment (OPE) is defined as
motorized “equipment used to maintain commercial, public, and residential lawns and
gardens or used in landscape, turf, golf course, green nursery, or forestry or tree
maintenance.” The Act creates and imposes certain regulations on manufacturers,
distributors and wholesalers of outdoor power equipment The Act is intended to provide
added protection against fraud and unfair business practices by implementing specific
regulatory requirements with which manufacturers, distributors, wholesalers and dealers of
outdoor power equipment must comply This bill creates significant obligations and rights
relative to OPE warranties, repurchase of OPE inventories, servicing agreements, and
certain acts and practices

This bill does not appear to have a fiscal impact on state or local revenues

This act shall take effective on October 1, 1997
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SUBSTANTIVE RESEARCH:

A PRESENT SITUATION

Outdoor Power Equipment dealers sell to consumers various types of motorized
equipment used to maintain residential, commercial and public lawns, gardens,
landscaping, golf courses, and forestry. OPE dealers purchase their equipment
inventory from manufacturers, distributors, and wholesalers. Additionally, outdoor power
equipment 1s also sold by certain retall chains, such as Home Depot, Sears, Wal-Mart,
and others

Currently, there are no state or federal laws which specifically govern the rights and
responsibilities of OPE manufacturers, distributors, wholesalers or dealers However,
the business relationship between the OPE dealer and the entity providing the
equipment 1s generally governed by a written agreement or contract between the parties

Uniform Commercial Code

Chapter 671, F.S , contains the general provisions of the Uniform Commercial Code and
chapter 672, F S, contains the provisions of the Uniform Commercial Code that govern
sales. Some of the relevant provisions of the Uniform Commercial Code are as follows:

¢ Every contract or duty imposes an obligation of good faith in its performance or
enforcement s 671203,F S,

¢ Contracts for the sale of goods for a price of $500 or greater must be in writing s
672.201(1), F S,

¢ A court may refuse to enforce an unconscionable clause or contract s 672 302(1),
FS,

¢ A lawful exclusive dealing contract imposes an obligation upon the dealer to use
best efforts to supply goods to the buyer s 672 306(2), F S ,

¢ Unless otherwise agreed, the shipment of goods must be made in a reasonable
time. s 672.309(1), F S,

¢ An implied warranty of merchantability is found in the contract for the sale of goods.
s. 672 314(1),F S, and

¢ A buyer may reject goods if their condition or delivery fails to conform to the
contract s 672601, F.S

The UCC provisions found within Florida Statutes provide a framework of reasonable
commercial practices Some OPE dealers allege that, as OPE manufacturing entities
merge or otherwise change ownership, they are left with fewer rights and remedies,
particularly in the areas of warranty, parts return, and inventory repurchases
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Florida Deceptive and Unfair Trade Practices Act

Chapter 501, F S, contains the Florida Deceptive and Unfair Trade Practices Act, which
provides that “unfair methods of competition, unconscionable acts or practices, and

unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby

declared unlawful.” s. 501 204, F S The Florida Deceptive and Unfair Trade Practices

Act authorizes the enforcing authority (the Office of the State Attorney or the Department

of Legal Affairs) to investigate violative practices, outlines the remedies available to the
enforcing authority, and provides for a civil penalty of up to $10,000 for each violation

EFFECT OF PROPOSED CHANGES

HB 801 creates 14 new sections of Florida Statute, which provide for the regulation of
outdoor power equipment manufacturers, distributors, wholesalers and dealers Such
regulations include:

¢ Contracts

Section 686 603, F S, provides that any person who sells or advertises new
outdoor power equipment in Florida shall be subject to the provisions of this Act
Additionally, this Act shall apply to all written or oral agreements between a
manufacturer, distributor or wholesaler with a dealer and shall apply to any existing
contracts which have no expiration date. Any new contract entered into or renewed
after October 1, 1997 will be subject to the Act

Warranties, Claims, and Compensation

Section 686 604, F S, requires OPE manufacturers, distributors or wholesalers to
provide a fair and reasonable warranty agreement on all new outdoor power
equipment Any claim for warranty payment by a dealer must be approved or
disapproved by a manufacturer, distributor or wholesaler within 30 days Approved
claims must be paid within 30 days If a claim is disapproved, the manufacturer,
distributor or wholesaler denying the request is required to notify the dealer in
writing, stating the specific reasons for disapproval. This section also establishes
the minimum dealer compensation for parts and labor utilized in any warranty work

Parts Avallability and Return

Section 686 605, F.S., creates an obligation for manufacturers, dealers and
wholesalers to provide OPE repair parts during the reasonable Iife of the equipment
Additionally, this section requires manufacturers, distributors and wholesalers to
allow dealers to return a portion of their surplus parts inventories for credit
Manufacturers, distributors and wholesalers may specify a time period of at least 60
days in which dealers may return certain surplus parts If no time period is specified
within the 12 months, the manufacturer, distributor or wholesaler must allow a dealer
to return certain surplus parts within 30 days after the receipt of the dealer’s request.

Furthermore, this section establishes the minimum lawful credit to be allowed for

returned parts as 85% of the wholesale cost of a part as listed in the manufacturer's,
distributor’s or wholesaler's current returnable parts list at the time of such supplier’s
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parts return program or the date of the dealer’s parts return request, whichever Is
higher. Consequently, any applicable increase in the price of the returnable part
would be credited to the dealer

Repurchase of Inventory upon Termination of the Dealer Agreement

Section 686 606 F.S |, requires the manufacturer, distributor, or who'esaler to
repurchase OPE inventory in the event that a dealer agreement is voluntarily or
involuntarily terminated This section requires that such inventory 1s to be
repurchased by the manufacturer, distributor or wholesaler as follows:

* 100% of actual dealer cost, including freight, for all new, unsold and
undamaged outdoor power equipment, less a reasonable allowance for
depreciation due to dealer usage and deterioration attributable to weather
conditions at the dealer’s location,

» 85% of the current wholesale price of all new and unused parts The
manufacturer, distributor, or wholesaler must also pay the dealer 6% of the
current wholesale price for such parts to cover packing and loading costs, or
provide this service themselves

Any manufacturer, distributor, or wholesaler which fails or refuses to repurchase
such inventory within 30 days after termination of the contract is civilly liable for
100% of the current wholesale price of the iInventory plus any accrued interest, any
freight charges paid by the dealer, and the dealer’s reasonable attorney’s fees and
court costs

Repurchase of Inventory upon Death or Incapacity of a Dealer

Section 686 607, F.S., requires the manufacturer, distributor, or wholesaler to
repurchase OPE inventory in the event that a dealer dies or becomes incapacitated
Under this section, the heirs or devisees have one year to exercise their option to
have the manufacturer, distributor or wholesaler repurchase the inventory. Any
repurchase shall be in the manner described above

In addition, subsection (2) states that the provisions of this section wouid override
any existing contract that addressed the death or incapacity of a dealer if such
contract was inconsistent with this section

Compensation for Inventory

Section 686 606, F S | states that it 1s unlawful for a manufacturer, distributor or
wholesaler, without due cause, to terminate an agreement, fail to renew an
agreement on terms equally available to all their dealers, or to restrict the transfer of
an agreement unless the dealer recelves fair and reasonable compensation for the
inventory of the business. The term “fair and reasonable compensation” i1s not
defined and how it shall be determined is unclear. Also, this section provides
compensation for the “inventory of the business” It I1s unclear whether used
equipment or any equipment purchased from another supplier would be included as
‘inventory of the business”
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Indemnification of a Dealer with Respect to Legal Actions

Section 686 609, F.S., provides that a dealer shall be held harmless against any
losses or damages arising from a complaint, claim or lawsuit relating to the
manufacture, assembly or design of new outdoor power equipment, parts,
accessories, or other functions by the manufacturer, distributor, or wholesaler which
are beyond the control of the dealer.

Unlawful Acts and Practices

Section 686.611, F.S., states that deceptive and unfair practices and unfair methods
of competition relating to the manufacturing, distribution, wholesaling, sale and
advertising of outdoor power equipment are unlawful. This section broadly sets forth
the various acts which are In violation of this section

Unenforceable Contract or Agreement

Section 686 612, F.S , provides that any contract or dealer agreement or any portion
or practice of such an agreement which is in “violation of” this Act is deemed to be
against public policy and is vord and unenforceable It is unclear whether this
provision Is intended to apply to existing contracts or only to those contracts entered
into after the effective date If this provision applies to existing contracts, some
presently lawful agreements may become unenforceable.

Remedies
Section 686 613, F.S., authorizes a civil action for damages and costs for violations

of the Act’s provisions Relief in the form of a declaratory judgment, injunction, or
class action Is also authorized

C APPLICATION OF PRINCIPLES

Less Government

a. Does the bill create, increase or reduce, either directly or indirectly

(1) any authority to make rules or adjudicate disputes?
No

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

Yes Manufacturers, distributors, wholesalers and dealers of outdoor power
equipment will be subject to the specific regulations created by this bill
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(3) any entitlement to a government service or benefit?

No.
b If an agency or program is eliminated or reduced-

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?
N/A

(2) what 1s the cost of such responsibility at the new level/agency?
N/A

(3) how Is the new agency accountable to the people governed?
N/A

2 Lower Taxes

a Does the bill increase anyone's taxes?
No.
b Does the biill require or authorize an increase in any fees?
No
c. Does the bill reduce total taxes, both rates and revenues®
No
d Does the bill reduce total fees, both rates and revenues?
No
e Does the bill authorize any fee or tax increase by any local government?
No

3 Personal Responsibility.
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a

Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

4. |Individual Freedom:

a.

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

The blll offers the OPE dealer an expanded array of potential legal remedies
from which to choose.

The bill also places various restrictions and regulatory requirements upon
manufacturers, distributors, and wholesalers of outdoor power equipment

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

Yes, this bill may adversely affect existing contracts which have been lawfully
entered into by both parties Section 686 603(3), F S , applies the provisions of
this Act to all existing contracts which have no expiration date and all other
contracts entered into or renewed after October 1, 1997. Therefore, any existing
contract which contains a provision which is in violation of or inconsistent with
this Act, is deemed void and unenforceable

5 Family Empowerment

a.

If the bill purports to provide services to families or children

(1) Who evaluates the family's needs?
N/A
(2) Who makes the decisions?

N/A
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(3) Are private alternatives permitted?
N/A

(4) Are families required to participate in a program?
N/A

(5) Are families penalized for not participating in a program?
N/A

Does the bill directly affect the legal rights and obligations between family
members?

No.
If the bill creates or changes a program providing services to families or
children, in which of the following does the bilt vest control of the program, either
through direct participation or appointment authority-
(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) govemment employees/agencies?

N/A

D. SECTION-BY-SECTION RESEARCH

Section 1. Creates the following sections within Chapter 686, F S , governing sales,
distribution, and franchise relationships

>

s. 686.60, F.S., to provide a short title of the “Outdoor Power Equipment Servicing
Manufacturers, Distributors, Wholesalers, and Dealers Act’;

s. 686.601, F.S., to create legislative finding and intent that the sale and distribution
of OPE vitally affects the state and its citizens, and that the state’s police power is
necessary to regulate the entities engaged in the sale and distribution of OPE to
prevent abuses on its citizens,

s. 686 602, F S, to create definitions for dealer, distributor, distributor branch,
distributor representative, factory branch, factory representative, fraud,
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manufacturer, new outdoor power equipment, outdoor power equipment, person,
sale, servicing dealer, and servicing dealer agreement,

s. 686 603, F S, to specify that any person engaging in contracts or agreements
for the sale or advertisement of new OPE is subject to the Act and the jurisdiction
of state courts, and provides that the Act applies to all continuing contracts now in
effect with no expiration date and to all other contracts entered into after the
effective date of the Act;

s 686604, F S, to provide that farr and reasonable warranty agreements shall be
provided on new OPE sold and farr compensation for labor and parts paid by every
OPE manufacturer, distributor, wholesaler, factory branch or division, distnbutor
branch or division; requires determinations on warranty claims to be made within
30 days of receipt and payment or notice of disapproval within 30 days of
determination, requires 30-day written notice and good and sufficient reason for
enforcement of special and non-uniform claim handiing requirements, and provides
minimum basis for compensating dealer for labor costs and parts incurred in
performing warranty work,

s 686 605, F S, to provide that reasonable predelivery and preparation obligations
shall be specified, provided, and fulfilled prior to delivery of OPE to retail
purchasers; provides for the availability of repair parts throughout the reasonable
useful life of OPE, and provides that dealers annually be given the opportunity to
return surplus parts for credit, subject to certain conditions,

s. 686606, F S, to require the repurchase of OPE or parts inventory by a
manufacturer, distributor, or wholesaler upon termination of a servicing dealer
agreement, provides amounts to be repaid to OPE dealers for return of equipment
and parts; provides for title transfer of repurchased inventory within a reasonable
time of payment of repurchase amount to dealer, provides that repurchase of
certain equipment is not required, and provides for civil lability in the event that a
manufacturer, distributor, or wholesaler refuses to repurchase within 60 days of
contract termination,

s 686 607, F.S, to require the repurchase of inventory by the manufacturer,
distributor, or wholesaler upon the death or incapacity of a dealer, at the option of
the dealer's heirs or devisees and subject to provisions of any contract or
agreement consistent with this section and the provisions of s. 686 606, F S,

s 686608, F.S, to provide for fair and reasonable compensation for business
inventory to the dealer in the event that without due cause a manufacturer,
distributor, or wholesaler, refuses to renew, terminates, or restricts the transfer of
a servicing dealer agreement,

s 686.609, F.S., to provide that a manufacturer, distributor or wholesaler shall
indemnify and hold harmless a dealer against losses arising out of any complaint,
claim, or lawsuit relating to the manufacture, assembly, or design of items covered
by the act or other functions beyond the control of the dealer;

s. 686 611, F S, to provide that unfair methods of competition and certain unfair
acts or practices are unlawful, makes unlawful certain actions by an OPE entity
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which damage any of the parties or the public, provides that an OPE entity or its
agent violates this section when it coerces or compels a dealer to order or accept
certain equipment; makes unlawful certain actions by an OPE entity or its agent
relating to equipment delivery, supplementary agreements, selling agreements,
advertising, pricing of new OPE and parts, willful discrimination, dealer’s capital
structure and financing, sale or transfer of a dealer’s interest, receiving benefits,
and releases of liability, and makes unlawful certain acts by an OPE dealer,

s. 686.612, F.S., to provide that contracts or servicing dealer agreements violative
of the act are void and unenforceable,

s. 686 613, F.S., to provide a cause of action in circuit court for viclations of the act
and recovery of actual damages and costs, allows declaratory and injunctive relief;
permits class actions; allows punitive damages; and allows the Department of Legal
Affairs or state attorney to bring a civil action, and

s. 686614, F S, to provide that the provisions of ss. 686 601-686 614 are
supplemental and do not preempt local ordinances relating to the unlawfui conduct
of OPE entities, If such ordinances are not inconsistent with this Act

Section 2. Provides an effective date of October 1, 1997

FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

1

Non-recurring Effects:

None

Recurring Effects.

None

Long Run Effects Other Than Normal Growth

None

Total Revenues and Expenditures

None

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1

Non-recurring Effects

None
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2 Recurring Effects.

None

3. Long Run Effects Other Than Normal Growth:

None.
C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1. Direct Private Sector Costs

Indeterminate. Manufacturers, distributors and wholesalers of outdoor power
equipment may incur increased costs due to the regulatory requirements created by
this bill

2 Direct Private Sector Benefits

OPE dealers are the beneficiaries of this iegislation. Dealers will be guaranteed
warranty agreements, credit for returned surplus parts and equipment, repurchase of
equipment inventory upon termination of a contract or the death of a dealier,
compensation for inventory upon termination of or refusal to renew certain dealer
agreements, protection from certain legal actions, and an expanded array of
potential legal remedies

Consumers of outdoor power equipment will benefit from the mandatory warranty
agreements and repair parts availability provisions of this bill

3 Effects on Competition, Private Enterprise and Employment Markets

The regulatory requirements contained in this bill may discourage certain
manufacturers, distributors or wholesalers from conducting business with dealers in
this state. Alternatively, such manufacturers, distributors, or wholesalers may
attempt to expand their business with those retail chains which sell outdoor power
equipment, because such agreements would not be subject to the regulatory
requirements created by this bill.

D. FISCAL COMMENTS.

None

IV CONSEQUENCES OF ARTICLE Vii; SECTION 18 OF THE FLORIDA CONSTITUTION.
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A. APPLICABILITY OF THE MANDATES PROVISION

This bill does not require counties or municipalities to spend funds or take any action
requiring fund expenditure.

B REDUCTION OF REVENUE RAISING AUTHORITY

In the aggregate, this bill does not reduce municipality or county authority to raise
revenues.

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS

This bill 1s supported by the Southeastern Equipment Dealers Association (SEDA), an
organization that represents OPE dealers. SEDA states that some suppliers are taking
advantage of OPE dealers by not honoring their warranty agreements, by terminating or not
renewing a dealer’s contract without cause, and by discriminating between dealers The Act
iIs modeled after the Farm Equipment Manufacturers and Dealers Act, ss 686 40--686.418,
F.S , which provides farm equipment dealers with analogous contract rights

Mr Jerry Parkin, Government Affairs Director for the John Deere Company, a manufacturer
and distributor of outdoor power equipment, indicates that the company has serious
concerns with the bill Mr Parkin points out that outdoor power equipment differs from farm
equipment in that it 1s sold by dealers as well as retail outlets such as Sears, Wal-Mart and
Home Depot The bill would regulate equipment dealers but not large retailers He
suggests that the bill would create unfair competitive situations Additionally, Mr Parkin
suggests that remedies under common law and the Uniform Commercial Code are currently
available to all dealers, and that the indemnification provisions, remedies, and injunctive
relief provisions contained in the bill are unnecessary

if HB 801 becomes law, s 686 603(3), F S, states that the bill's provisions would override
existing contracts This section may be problematic with regard to the enforceabilty of
contracts lawfully entered into prior to this Act It 1s unclear how such a provision will impact
existing agreements.

Also, the bill contains several undefined terms which are unclear and may impair the
enforcement of this Act
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VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

The Committee on Business Regulation and Consumer Affairs adopted a remove-everything
amendment which is traveling with the bill This amendment makes technical changes
throughout the bill, including an amended short title of the “Outdoor Power Equipment
Manufacturers, Distributors, Wholesalers, and Servicing Dealers Act” The amendment has
no substantive impact on the bili.

VIl. SIGNATURES:

COMMITTEE ON BUSINESS REGULATION AND CONSUMER AFFAIRS
Prepared by: Legislative Research Director

Peter M Rodnite Lucretia Shaw Collins

AS REVISED BY THE COMMITTEE ON GOVERNMENTAL RULES AND REGULATIONS:
Prepared by- Legislative Research Director,

Angela Price David M Greenbaum
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HOUSE OF REPRESENTATIVES
AS REVISED BY THE COMMITTEE ON
GOVERNMENTAL RULES AND REGULATIONS
BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: HB 801

RELATING TO: Outdoor Power Equipment
SPONSOR(S) Representative Mackey and others
STATUTE(S) AFFECTED ss 686.60 --686614, F S
COMPANION BILL(S). SB 1594 (s)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE
(1)  BUSINESS REGULATION AND CONSUMER AFFAIRS  YEAS 8 NAYS O
(2) GOVERNMENTAL RULES AND REGULATIONS YEAS 5 NAYS 1
(3)  FINANCE & TAXATION
(4)
(3)

. SUMMARY

Presently, manufacturers, distributors, wholesalers and dealers of outdoor power equipment
enter into contracts for the sale and service of such equipment Such contracts typically
address warranty agreements, the availability of repair and replacement parts, the return of
surplus inventory, and the repurchase of inventory upon termination of a contract or upon
the death or incapacity of a dealer Such contracts are generally governed by the Uniform
Commercial Code Additionally, the Florida Deceptive and Unfair Trade Practices Act
provides for the investigation and punishment of unlawful business practices.

HB 801 creates the Outdoor Power Equipment Servicing Manufacturers, Distributors,
Wnholesalers, and Dealers Act (Act). Outdoor power equipment (OPE) is defined as
motorized “equipment used to maintain commercial, public, and residential lawns and
gardens or used in landscape, turf, golf course, green nursery, or forestry or tree
maintenance.” The Act creates and imposes certain regulations on manufacturers,
distributors and wholesalers of outdoor power equipment. The Act is intended to provide
added protection against fraud and unfair business practices by implementing specific
regulatory requirements with which manufacturers, distributors, wholesalers and dealers of
outdoor power equipment must comply This bill creates significant obligations and rights
relative to OPE warranties, repurchase of OPE inventories, servicing agreements, and
certain acts and practices

This bill does not appear to have a fiscal impact on state or local revenues

This act shall take effective on October 1, 1997
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1.

SUBSTANTIVE RESEARCH:

A. PRESENT SITUATION.

Outdoor Power Equipment dealers sell to consumers various types of motorized
equipment used to maintain residential, commercial and public lawns, gardens,
landscaping, golf courses, and forestry OPE dealers purchase their equipment
inventory from manufacturers, distributors, and wholesalers Additionally, outdoor power
equipment is also sold by certain retall chains, such as Home Depot, Sears, Wal-Mart,
and others

Currently, there are no state or federal laws which specifically govern the rnights and
responsibilities of OPE manufacturers, distributors, wholesalers or dealers However,
the business relationship between the OPE dealer and the entity providing the
equipment is generally governed by a written agreement or contract between the parties

Uniform Commercial Code

Chapter 671, F S., contains the general provisions of the Uniform Commercial Code and
chapter 672, F S., contains the provisions of the Uniform Commercial Code that govern
sales Some of the relevant provisions of the Uniform Commercial Code are as follows

¢ Every contract or duty imposes an obligation of good faith in its performance or
enforcement s.671203,F S.;

¢ Contracts for the sale of goods for a price of $500 or greater must be in writing s
672.201(1), F.S,;

¢ A court may refuse to enforce an unconscionable clause or contract s 672.302(1),
FS,

¢ A lawful exclusive dealing contract imposes an obligation upon the dealer to use
best efforts to supply goods to the buyer s. 672 306(2), F S;

¢ Unless otherwise agreed, the shipment of goods must be made In a reasonable
time s 672309(1), F S,

¢ Animplied warranty of merchantability 1s found n the contract for the sale of goods
s 672 314(1), F.S.; and

¢ A buyer may reject goods If their condition or delivery fails to conform to the
contract. s 672601, FS

The UCC provisions found within Florida Statutes provide a framework of reasonable
commercial practices Some OPE dealers allege that, as OPE manufacturing entities
merge or otherwise change ownership, they are left with fewer rights and remedies,
particularly in the areas of warranty, parts return, and inventory repurchases
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Florida Deceptive and Unfair Trade Practices Act

Chapter 501, F.S., contains the Florida Deceptive and Unfair Trade Practices Act, which
provides that “unfair methods of competition, unconscionable acts or practices, and
unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby
declared unlawful.” s. 501 204, F S. The Florida Deceptive and Unfair Trade Practices
Act authorizes the enforcing authority (the Office of the State Attorney or the Department
of Legal Affarrs) to investigate violative practices, outlines the remedies available to the
enforcing authority, and provides for a civil penalty of up to $10,000 for each violation

EFFECT OF PROPOSED CHANGES.

HB 801 creates 14 new sections of Flonda Statute, which provide for the regulation of
outdoor power equipment manufacturers, distributors, wholesalers and dealers Such
regulations include

¢ Contracts

Section 686 603, F S, provides that any person who sells or advertises new
outdoor power equipment in Florida shall be subject to the provisions of this Act.
Additionally, this Act shall apgply to all written or oral agreements between a
manufacturer, distributor or wholesaler with a dealer and shall apply to any existing
contracts which have no expiration date Any new contract entered into or renewed
after October 1, 1997 will be subject to the Act

¢ Warranties, Claims, and Compensation

Section 686 604, F S, requires OPE manufacturers, distributors or wholesalers to
provide a fair and reasonable warranty agreement on all new outdoor power
equipment Any claim for warranty payment by a dealer must be approved or
disapproved by a manufacturer, distributor or wholesaler within 30 days Approved
claims must be paid within 30 days If a claim 1s disapproved, the manufacturer,
distributor or wholesaler denying the request is required to notify the dealer in
writing, stating the specific reasons for disapproval This section also establishes
the minimum dealer compensation for parts and labor utilized in any warranty work

¢ Parts Availability and Return

Section 686 605, F.S., creates an obligation for manufacturers, dealers and
wholesalers to provide OPE repair parts during the reasonable life of the equipment
Additionally, this section requires manufacturers, distributors and wholesalers to
allow dealers to return a portion of their surplus parts inventories for credit.
Manufacturers, distributors and wholesalers may specify a time period of at least 60
days in which dealers may return certain surplus parts If no time period is specified
within the 12 months, the manufacturer, distributor or wholesaler must allow a dealer
to return certain surplus parts within 30 days after the receipt of the dealer’s request.

Furthermore, this section establishes the minimum lawful credit to be allowed for

returned parts as 85% of the wholesale cost of a part as listed in the manufacturer’s,
distributor's or wholesaler's current returnable parts list at the time of such supplier's
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parts return program or the date of the dealer’s parts return request, whichever is
higher. Consequently, any applicable increase in the price of the returnable part
would be credited to the dealer

Repurchase of Inventory upon Termination of the Dealer Agreement

Section 686.606 F.S , requires the manufacturer, distributor, or wholesaler to
repurchase OPE inventory In the event that a dealer agreement is voluntarily or
involuntarily terminated This section requires that such inventory ts to be
repurchased by the manufacturer, distributor or wholesaler as follows.

* 100% of actual dealer cost, including freight, for all new, unsold and
undamaged outdoor power equipment, less a reasonable allowance for
depreciation due to dealer usage and deterioration attributable to weather
conditions at the dealer’s location,

o 85% of the current wholesale price of all new and unused parts The
manufacturer, distributor, or wholesaler must also pay the dealer 6% of the
current wholesale price for such parts to cover packing and loading costs, or
provide this service themselves

Any manufacturer, distributor, or wholesaler which fails or refuses to repurchase
such inventory within 30 days after termination of the contract is civiily hable for
100% of the current wholesale price of the inventory plus any accrued interest, any
freight charges paid by the dealer, and the dealer’'s reasonable attorney’s fees and
court costs

Repurchase of Inventory upon Death or Incapacity of a Dealer

Section 686 607, F S, requires the manufacturer, distributor, or wholesaler to
repurchase OPE inventory in the event that a dealer dies or becomes incapacitated
Under this section, the heirs or devisees have one year to exercise their option to
have the manufacturer, distributor or wholesaler repurchase the inventory Any
repurchase shall be in the manner described above

In addition, subsection (2) states that the provisions of this section would override
any existing contract that addressed the death or incapacity of a dealer If such
contract was inconsistent with this section

Compensation for Inventory

Section 686 606, F S, states that it 1s unlawful for a manufacturer, distributor or
wholesaler, without due cause, to terminate an agreement, fail to renew an
agreement on terms equally available to all their dealers, or to restrict the transfer of
an agreement unless the dealer receives fair and reasonable compensation for the
inventory of the business The term “fair and reasonable compensation” is not
defined and how it shall be determined Is unclear Also, this section provides
compensation for the “inventory of the business”. It I1s unclear whether used
equ!pment or any equipment purchased from another supplier would be included as
“inventory of the business”
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Indemnification of a Dealer with Respect to Legal Actions

Section 686.609, F.S., provides that a dealer shall be held harmless against any
losses or damages arising from a complaint, claim or lawsuit relating to the
manufacture, assembly or design of new outdoor power equipment, parts,
accessories, or other functions by the manufacturer, distributor, or wholesaler which
are beyond the contro! of the dealer

Unlawful Acts and Practices

Section 686.611, F.S | states that deceptive and unfair practices and unfair methods
of competition relating to the manufacturing, distribution, wholesaling, sale and
advertising of outdoor power equipment are unlawful. This section broadly sets forth
the various acts which are in violation of this section.

Unenforceable Contract or Agreement

Section 686 612, F.S , provides that any contract or dealer agreement or any portion
or practice of such an agreement which is in “violation of” this Act is deemed to be
against public policy and i1s void and unenforceable. It 1s unclear whether this
provision is intended to apply to existing contracts or only to those contracts entered
into after the effective date If this provision applies to existing contracts, some
presently lawful agreements may become unenforceable.

Remedies

Section 686.613, F S, authorizes a civil action for damages and costs for violations
of the Act’s provisions Relief in the form of a declaratory judgment, injunction, or
class action is also authorized

C APPLICATION OF PRINCIPLES

Less Government

a. Does the bill create, increase or reduce, either directly or indirectly.

(1) any authonty to make rules or adjudicate disputes?
No.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

Yes. Manufacturers, distributors, wholesalers and dealers of outdoor power
equipment will be subject to the specific regulations created by this bill.
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(3) any entitlement to a government service or benefit?
No.
If an agency or program Is eliminated or reduced:
(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?
N/A
(2) what is the cost of such responsibility at the new level/agency?
N/A
(3) how is the new agency accountable to the people governed?

N/A

2. Lower Taxes:

Does the bill iIncrease anyone's taxes?

No.

Does the bill require or authorize an increase in any fees?

No.

Does the bill reduce total taxes, both rates and revenues?

No

Does the bill reduce total fees, both rates and revenues?

No

Does the bill authorize any fee or tax increase by any local government?

No.

3 Personal Responsibility
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Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

4. Individual Freedom

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

The bill offers the OPE dealer an expanded array of potential legal remedies
from which to choose

The bill also places various restrictions and regulatory requirements upon
manufacturers, distributors, and wholesalers of outdoor power equipment

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

Yes, this bill may adversely affect existing contracts which have been lawfully
entered into by both parties Section 686 603(3), F S, applies the provisions of
this Act to all existing contracts which have no expiration date and all other
contracts entered into or renewed after October 1, 1997 Therefore, any existing
contract which contains a provision which 1s in violation of or inconsistent with
this Act, 1s deemed void and unenforceable.

5 Family Empowerment

If the bill purports to provide services to families or chiidren

(1) Who evaluates the family's needs?
N/A
(2) Who makes the decisions?

N/A
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(3) Are private alternatives permitted?
N/A

(4) Are families required to participate in a program?
N/A

(5) Are families penalized for not participating in a program?
N/A

Does the bill directly affect the legal rights and obligations between family
members?

No
If the bill creates or changes a program providing services to families or

children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:

(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) government employees/agencies?

N/A

D SECTION-BY-SECTION RESEARCH

Section 1. Creates the following sections within Chapter 686, F.S , governing sales,
distribution, and franchise relationships

»

s.686 60, F S, to provide a short title of the “Outdoor Power Equipment Servicing
Manufacturers, Distributors, Wholesalers, and Dealers Act”,

s.686 601, F S, to create legislative finding and intent that the sale and distribution
of OPE vitally affects the state and its citizens, and that the state’s police power is
necessary to regulate the entities engaged in the sale and distribution of OPE to
prevent abuses on its citizens,

S. 686.602, F S., to create definitions for dealer, distributor, distributor branch,
distributor representative, factory branch, factory representative, fraud,
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manufacturer, new outdoor power equipment, outdoor power equipment, person,
sale, servicing dealer, and servicing dealer agreement,

s. 686.603, F S, to specify that any person engaging in contracts or agreements
for the sale or advertisement of new OPE Is subject to the Act and the jurisdiction
of state courts, and provides that the Act applies to all continuing contracts now in
effect with no expiration date and to all other contracts entered into after the
effective date of the Act;

s 686 604, F.S, to provide that fair and reasonable warranty agreements shall be
provided on new OPE sold and fair compensation for labor and parts paid by every
OPE manufacturer, distributor, wholesaler, factory branch or division, distributor
branch or division, requires determinations on warranty claims to be made within
30 days of receipt and payment or notice of disapproval within 30 days of
determination; requires 30-day written notice and good and sufficient reason for
enforcement of special and non-uniform claim handling requirements, and provides
minimum basis for compensating dealer for labor costs and parts incurred in
performing warranty work,

s 686 605, F.S , to provide that reasonable predelivery and preparation obligations
shall be specified, provided, and fulfilled prior to delivery of OPE to retail
purchasers, provides for the availability of repair parts throughout the reasonable
useful life of OPE, and provides that dealers annually be given the opportunity to
return surplus parts for credit, subject to certain conditions,

s 686.606, F S., to require the repurchase of OPE or parts inventory by a
manufacturer, distributor, or wholesaler upon termination of a servicing dealer
agreement, provides amounts to be repaid to OPE dealers for return of equipment
and parts; provides for title transfer of repurchased inventory within a reasonable
time of payment of repurchase amount to dealer, provides that repurchase of
certain equipment is not required; and provides for civil liability in the event that a
manufacturer, distributor, or wholesaler refuses to repurchase within 60 days of
contract termination,

s 686607, FS, to require the repurchase of inventory by the manufacturer,
distributor, or wholesaler upon the death or incapacity of a dealer, at the option of
the dealer’s heirs or devisees and subject to provisions of any contract or
agreement consistent with this section and the provisions of s 686 606, F S,

s 686.608, F.S., to provide for fair and reasonable compensation for business
inventory to the dealer in the event that without due cause a manufacturer,
distributor, or wholesaler, refuses to renew, terminates, or restricts the transfer of
a servicing dealer agreement;

s 686609, F S, to provide that a manufacturer, distributor or wholesaler shall
indemnify and hold harmiess a dealer against losses arising out of any complaint,
claim, or lawsuit relating to the manufacture, assembly, or design of items covered
by the act or other functions beyond the control of the dealer,

s. 686.611, F.S , to provide that unfair methods of competition and certain unfair
acts or practices are unlawful, makes unlawful certain actions by an OPE entity
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which damage any of the parties or the public, provides that an OPE entity or its
agent violates this section when it coerces or compels a dealer to order or accept
certain equipment; makes uniawful certain actions by an OPE entity or its agent
relating to equipment delivery, supplementary agreements, selling agreements,
advertising, pricing of new OPE and parts, willful discrimination, dealer’s capital
structure and financing, sale or transfer of a dealer’s interest, receiving benefits,
and releases of liability, and makes unlawfu! certain acts by an OPE dealer;

s 686612, F S, to provide that contracts or servicing dealer agreements violative
of the act are void and unenforceable;

s 686613, F S, to provide a cause of action in circuit court for violations of the act
and recovery of actual damages and costs; allows declaratory and injunctive relief;
permits class actions, allows punitive damages; and allows the Department of Legal
Affairs or state attorney to bring a civil action; and

s. 686614, F S., to provide that the provisions of ss 686 601-686 614 are
supplemental and do not preempt local ordinances relating to the unlawful conduct
of OPE entities, If such ordinances are not inconsistent with this Act.

Section 2 Provides an effective date of October 1, 1997.

FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1

4.

Non-recurring Effects:

None.

Recurring Effects.

None.

Long Run Effects Other Than Normal Growth-

None

Total Revenues and Expenditures

None

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE

1.

Non-recurring Effects

None
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Recurring Effects.

None.

Long Run Effects Other Than Normal Growth:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1

Direct Private Sector Costs

Indeterminate Manufacturers, distributors and wholesalers of outdoor power
equipment may incur increased costs due to the regulatory requirements created by
this bill

Direct Private Sector Benefits.

OPE dealers are the beneficiaries of this legislation Dealers will be guaranteed
warranty agreements, credit for returned surplus parts and equipment, repurchase of
equipment inventory upon termination of a contract or the death of a dealer,
compensation for inventory upon termination of or refusal to renew certain dealer
agreements, protection from certain legal actions, and an expanded array of
potential legal remedies

Consumers of outdoor power equipment will benefit from the mandatory warranty
agreements and repair parts availability provisions of this bill.

Effects on Competition,_Private Enterprise and Employment Markets.

The regulatory requirements contained in this bill may discourage certain
manufacturers, distributors or wholesalers from conducting business with dealers in
this state Alternatively, such manufacturers, distributors, or wholesalers may
attempt to expand their business with those retail chains which sell outdoor power
equipment, because such agreements would not be subject to the regulatory
requirements created by this bull

D. FISCAL COMMENTS:

None

IV CONSEQUENCES OF ARTICLE VII,SECTION 18 OF THE FLORIDA CONSTITUTION
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A. APPLICABILITY OF THE MANDATES PROVISION.

This bill does not require counties or municipalities to spend funds or take any action
requiring fund expenditure

B. REDUCTION OF REVENUE RAISING AUTHORITY"

In the aggregate, this bill does not reduce municipality or county authority to raise
revenues

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities

V. COMMENTS.

This bill is supported by the Southeastern Equipment Dealers Association (SEDA), an
organization that represents OPE dealers SEDA states that some suppliers are taking
advantage of OPE dealers by not honoring their warranty agreements, by terminating or not
renewing a dealer’s contract without cause, and by discriminating between dealers. The Act
iIs modeled after the Farm Equipment Manufacturers and Dealers Act, ss. 686.40--686 418,
F S., which provides farm equipment dealers with analogous contract rights.

Mr. Jerry Parkin, Government Affairs Director for the John Deere Company, a manufacturer
and distributor of outdoor power equipment, indicates that the company has serious
concerns with the bill. Mr Parkin points out that outdoor power equipment differs from farm
equipment in that it is sold by dealers as well as retail outlets such as Sears, Wal-Mart and
Home Depot. The bill would regulate equipment dealers but not large retallers He
suggests that the bill would create unfair competitive situations Additronally, Mr Parkin
suggests that remedies under common iaw and the Uniform Commercial Code are currently
available to all dealers, and that the indemnification provisions, remedies, and injunctive
relief provisions contained In the bill are unnecessary

if HB 801 becomes law, s. 686 603(3), F S, states that the bili's provisions would override
existing contracts This section may be problematic with regard to the enforceability of
contracts lawfully entered into prior to this Act it is unclear how such a provision will impact
existing agreements

Also, the bill contains several undefined terms which are unclear and may impair the
enforcement of this Act
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VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

The Committee on Business Regulation and Consumer Affairs adopted a remove-everything
amendment which is traveling with the bill This amendment makes technical changes
throughout the bill, Including an amended short title of the “Outdoor Power Equipment
Manufacturers, Distributors, Wholesalers, and Servicing Dealers Act” The amendment has
no substantive impact on the bill

VII. SIGNATURES:

COMMITTEE ON BUSINESS REGULATION AND CONSUMER AFFAIRS.
Prepared by Legislative Research Director

Peter M. Rodnite Lucretia Shaw Collins

AS REVISED BY THE COMMITTEE ON GOVERNMENTAL RULES AND REGULATIONS.
Prepared by: Legistative Research Director

Angela Price David M. Greenbaum
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