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STORAGE NAME: h1299s2.ca

DATE.

BILL #

April 17, 1997

HOUSE OF REPRESENTATIVES
AS REVISED BY THE COMMITTEE ON
COMMUNITY AFFAIRS
BILL RESEARCH & ECONOMIC IMPACT STATEMENT

CS/CS/HB 1299

RELATING TO: Flonda Mobile Home Act
SPONSOR(S). Committee on Community Affairs, Committee on Real Property & Probate,

Representative Crow & others

STATUTE(S) AFFECTED' Amending sections 723.006, 732.021, 723 037, 723 0381, 723,063,

and 723.07, Florida Statutes

COMPANION BILL(S):  SB 750 (s)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE
(1) REAL PROPERTY & PROBATE YEAS 6 NAYS 1

(2) COMMUNITY AFFAIRS YEAS 6 NAYS O
(3)
(4)
(5)

SUMMARY

This bill revises the Florida Mobile Home Act The powers and duties of the Division of Land
Sales, Condominiums and Mobile Homes (Division) of the Department of Professional
Regulation (DBPR) are amended to:

*  Prohibit the Division from requiring a refund of rent increases, improper fees, charges
and assessments, including pass-throughs and pass-ons, unless there is evidence of a
major violation;

*  Drirect the Division to adopt rules for the implementation of all civil penalties or
administrative actions; and

*  Authorize the Division to enter into consent orders.

The bill allows either party to a dispute under this chapter to seek an order finding the othe
party has not complied with the obligations of good faith and fair dealings Upon such a
finding, the court must award reasonable costs and attorney’s fees to the prevailing party for
proving the noncompliance

The bill provides for disclosure by the park owner to home owners of factors leading to an
increase in ot rentals, reduction in services or utilities, or changes In rules or regulations
The bill allows, rather than requires, a court to refer a pending rental increase dispute to
nonbinding arbitration The court Is required to order the hearing to be held informally with
presentation of testimony kept to a minimum and matters presented to arbitrators primarily
through statements and arguments of counsel

The bill extends the defenses and duties applicable to a mobile home owner In a civil action

to a mobile home owners’ association The home owners’ right of first refusal 1s extended to
apply to bona fide offers to purchase the park under specified conditions.
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The bill should not have a fiscal impact on state or local governments
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SUBSTANTIVE RESEARCH

A. PRESENT SITUATION:

Chapter 723, F.S., 1s known as the “Florida Mobile Home Act” and provides for
regulation of mobile homes by the Division of Land Sales, Condominiums and Mobile
Homes (Division) of the Department of Professional Regulation (DBPR).

Section 723.006, F.S., provides powers and duties of the Division. Included in such
powers is the authority to issue an order requiring a mobile home park owner, or its
assignee or agent, to cease and desist from an unlawful practice and take such
affirmative action as the Division judges will carry out the purposes of this chapter The
affirmative action may include

* Refunds of rent increases, improper fees, charges and assessments;
*  Filing and utihzation of documents which correct a statutory or rule violation,
* Reasonable action necessary to correct a statutory or rule violation.

Section 723.021 provides provisions governing obligations of good faith and fair dealing
The section declares every rental agreement or duty within this chapter imposes an
obligation of good faith and fair dealings in its performance or enforcement

Section 723.035, F.S., governs rules and regulations Subsection (1) provides for
posting of all rules and regulations in the recreation hall or other conspicuous place in
the park. Subsection (2) prohibits the park owner from imposing a rule or regulation
providing for payment of a fine, fee, assessment or charge, except as provided in the
prospectus or offering circular filed pursuant to section 723.012, F S , If required, and
until the park owner has complied with the notice requirements of section 723.037, F.S.

Further, the Division has adopted Rule 61B-32 004(1), F.A C., which requires the park
owner to disclose in good faith all material factors resulting in the decision to increase
lot rental amounts, reduce services or utilities, or change rules and regulations The
rule further requires the park owner to disclose specific information about the basis for
said increases.

Section 723.037, F S, governs notice procedures afforded mobile home owners by the
park owner when he or she increases lot rentals, reduces services or utilities, or
changes the park rules or regulations. The park owner must give written notice to each
affected mobile home owner, or the home owners’ association, If applicable, at least S0
days prior to any such changes Subsection (4) requires that the park owner meet with a
committee representing the affected home owners within 30 days of receipt of the notice
to discuss the reasons for the lot rental increase, reduction in services or utilities, or
change in the rules or regulations Subsection (5) authorizes the home owners and the
park owner to petition the division, within 30 days after the meeting, to initiate mediation
of a dispute over such changes Before petitioning the division, a majority of the home
owners must designate in writing that the rental increase is unreasonable, the rental
increase has made the lot rental amount unreasonable: the decrease in services or
utilities is not accompanied by a decrease in rent or Is otherwise unreasonable; or the
change in the rules or regulations is unreasonable

STANDARD FORM (REVISED 1/97)
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Section 723 0381, F S, addresses arbitration in civil actions Subsection (2) requires
the circuit court to refer a pending rental increase dispute between tenants and a park
owner to nonbinding arbitration. If arbitration does not result in an agreement, the
parties may pursue the case In circuit court. However, the party that rejected the
arbitration decision and requested to proceed in circuit court must pay all costs and fees
if the trial decision is less favorable than the arbitration decision In addition, section
723.037, F.S., authorizes the home owners and the park owner to initiate mediation by a
request to the Division.

Section 723.063, F.S., authorizes home owners to raise the defense of material
noncompliance with Chapter 723, F.S , in any action against him or her for nonpayment
of rent. Subsection (1) requires that the defense be raised after seven days have
elapsed since the home owner notified the park owner of his intention not to pay rent, or
a portion thereof, based upon the park owner's noncompliance with Chapter 723, F.S
Subsection (2) requires the home owner to pay into the court’s registry the amount of the
rent relating to the claim of material noncompliance Subsection (3) allows the park
owner to apply to the court for disbursement of the registry funds if the park owner
shows personal hardship or that he or she is in actual danger of loss of the premises as
a result of the failure to pay the subject rent.

Section 723.071, F.S., governs the sale of mobile home parks. Subsection (1)(a)
requires a park owner who offers the park for sale to notify the home owners’
association, If the mobile home owners have created a home owners’ association,
pursuant to section 723 075, F S, through section 723.079, F S  Paragraph (b) gives
the association the right of first refusal on the park; the association must meet the price
and terms by executing a contract with the owner within 45 days from the date of mailing
the notice. If no contract is executed within 45 days, the park owner has no further
obligation to the association, however paragraph (c) provides the association with an
additional 10 days to meet the price and terms of the park owner if he or she elects to
offer the park at a lower price than that specified in the notice to the association.
Subsection (2) provides that the right of first refusal does not apply to receipt, by the
park owner, of a bona fide offer to purchase the park In such cases, his or her only
obligation to the association is to notify the officers of receipt of the offer and disclose
the price and other material terms and conditions under which he or she would consider
selling the park, and consider any offer of the association Subsection (3) defines the
term “notify” as to place notice in the U.S. mail addressed to the officers of the
association, and “offer” as any solicitation by the park owner to the general public
Subsection (4) provides the following exceptions to the first right of refusal by home
owners;

(a) Sale or transfer to a person who would be inciuded within the table of descent
and distribution if the park owner were to die intestate,

(b) Any transfer by gift, devise or operation of law,

(c) Any transfer by a corporation to an affiliate, “affiliate” means any shareholder of
the transferring corporation; any corporation or entity owned or controlled,
directly or indirectly, by the transferring corporation, or any other corporation or
entity owned or controlled, directly or indirectly, by any shareholder of the
transferring corporation,

STANDARD FORM (REVISED 1/97)
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(d) Any transfer by a partnership to one of its partners,
(e) Any conveyance of interest in the park incidental to the financing of the park;

(f) Any conveyance resulting from foreclosure of a mortgage, deed, or other
instrument encumbering the park property;

(@) Any sale or transfer between or among joint tenants or tenants in common
owning the park,

(h) Any exchange of a mobile home park for other real property, whether or not
such exchange also involves the
payment of cash or other boot,
or

() Any purchase of the park by a government entity exercising its eminent domain
powers.

The 1996 Mobile Home Study Commission

In response to continuing litigation concerning the duration, applicability, and
amendments of the prospectus or offering circular offered to prospective mobile home
residents, the Florida Legislature established the 1996 Mobile Home Study Commission
See section 2, chapter 96-394, Laws of Florida The Commission was directed to review
and recommend appropriate changes to the Florida Mobile Home Act The Commission
held five meetings and heard testimony from mobile home owners, park owners, groups
representing these parties, and the DBPR. After thoroughly reviewing the issues, and
an intervening decision by the First District Court of Appeal, the Commission determined
to make no specific recommendations for statutory changes to the Act The Final Report
of the Mobile Home Study Commission (January, 1997), reviews the background of
many contentious issues relating to mobile home parks, especially with regard to issues
surrounding the prospectus offered to prospective tenants The report reveals that
during consideration by the members of the circumstances under which a prospectus
should be amended, they discussed amendments to allow used mobile homes in a park,
as long as they are no older than the average age of other mobile homes in the park
See Final Report of the Mobile Home Study Commission, Report B, page 15, and
Appendix C, Minutes of the October 31, 1996 meeting.

EFFECT OF PROPOSED CHANGES

This bill revises the Florida Mobile Home Act, Chapter 723, F S The powers and duties
of the Division of Land Sales, Condominiums and Mobile Homes (Division) are amended
tor

Prohibits the Division from requiring a refund of rent increases, improper fees,
charges and assessments, including pass-throughs and pass-ons, unless there
is evidence of a major violation. M:inor violations of the chapter will be limited to
a fine of $250.

STANDARD FORM (REVISED 1/97)
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Directs the Division to adopt rules for the implementation of all civil penalties or
administrative actions, including, but not limited to, establishing major and minor
violations.

*  Authorizes the Division to enter into consent orders in which a violator does not
admit nor deny the factual matters or the conclusions of law reached by the
Division, solely for the purpose of entering into the consent order Such consent
orders may not be admitted into a court of law for the purpose of proving any
fact or violation of law set forth in the consent order

The bill allows either party to a dispute under this chapter to seek an order finding the
other party has not complied with the obligations of good faith and fair dealings. Upon
such a finding, the court must award reasonable costs and attorney’s fees to the
prevailing party for proving the noncompliance

The bill provides for disclosure by the park owner to home owners of factors leading to
an increase in lot rentals, reduction in services or utilities, or changes in rules or
regulations. This provision ts nearly identical to an existing agency rule.

The biil allows, rather than requires, a court to refer a pending rental increase dispute to
nonbinding arbitration pursuant to section 44.103, F S., and the Florida Rules of Civil
Procedure. The court is required to order the hearing to be held informally with
presentation of testimony kept to a minimum and matters presented to arbitrators
primanly through statements and arguments of counsel

The bill extends the defenses and duties applicable to a mobile home owner in a civil
action to a mobile home owners’ association.

The bill extends the home owners’ right of first refusal to apply to bona fide offers to
purchase the park under specified conditions. If the bona fide offer contains terms and
conditions the homeowners could match, the mobile park owner is required to negotiate
in good faith with the homeowner or homeowner’s association for the sale of the park.

The subsection defines “same terms and conditions” to mean that the consideration is
the same and that the selier or the property or properties will be eligible for deferral of all
federal and state income taxes to the same extent as if the unsolicited offer were
accepted, and that the seller’'s business and personal estate planning objectives can be
met by a sale to the homeowners or the homeowner's association.

APPLICATION OF PRINCIPLES.

1 Less Government

a Does the bill create, increase or reduce, either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?

STANDARD FORM (REVISED 1/97)
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(2)

(3)

The Division Is required to adopt rules for the implementation of ali civil
penalties or administrative actions, including, but not imited to, establishing
major and minor violations

In addition, this bill will allow a homeowner's association to litigate and have
the same defenses as an individual homeowner in an action for rent or
possession of a mobile home lot. The bill requires disclosure of all matenal
factors resulting in a decision to increase lot rental amounts, reduce
services or utilities, or change rules and regulations

any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

No.

any entitlement to a government service or benefit?

No

If an agency or program is eliminated or reduced.

(1)

what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

N/A

(2) what is the cost of such responsibility at the new level/agency?

(3)

N/A
how is the new agency accountable to the people governed?

N/A

2. Lower Taxes:

a Does the bill Increase anyone's taxes?

No.

Does the bill require or authorize an increase in any fees?

No

Does the bill reduce total taxes, both rates and revenues?

No

STANDARD FORM (REVISED 1/97)
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Does the bill reduce total fees, both rates and revenues?
No.
Does the bill authorize any fee or tax increase by any local government?

No.

Personal Responsibility:

a.

Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

Individual Freedom

a.

Does the bill Increase the allowable options of individuals or private
organizations/associations to conduct theirr own affairs?

The bill makes changes in the Mobile Home Act The inclusion of mobile home
owners’ associations as parties who may defend upon the ground of a material
noncompliance with the provisions of Chapter 723, F S., may provide home
owners some assistance in seeking redress

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

No

Family Empowerment.

a.

If the bill purports to provide services to families or children

(1) Who evaluates the family's needs?
N/A
(2) Wnho makes the decisions?

N/A

STANDARD FORM (REVISED 1/97)
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(3) Are private alternatives permitted?
N/A

(4) Are families required to participate in a program?
N/A

(5) Are families penalized for not participating in a program?
N/A

b. Does the bill directly affect the legal rights and obligations between family
members?

No
c. If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority.
(1) parents and guardians?
N/A
(2) service providers?
N/A

(3) government employees/agencies?

N/A

C. SECTION-BY-SECTION RESEARCH:

Section 1. Subsection (5) of section 723 006, F S., 1996 Supplement, is amended, and
present subsections (6), (7), and (8) are renumbered as subsections (8), (9), and (10),
and new subsections (6) and (7) are added to the section.

Subsection (5) is amended to prohibit the Division of Land Sales, Condominiums and
Mobile Homes (Division) of the Department of Professional Regulation (DBPR) from
requiring a refund of rent increases, improper fees, charges and assessments, including
pass-throughs and pass-ons, unless there is evidence of a major violation The
subsection is amended to provide that minor violations of the chapter will be limited to a
fine of $250.

New subsection (6) 1s created to direct the Division to adopt rules for the implementation

of all civil penalities or administrative actions, including, but not imited to, establishing
major and minor violations A major violation is defined to mean a violation of this

STANDARD FORM (REVISED 1/97)
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chapter which endangers the public health, safety, and welfare or causes substantial
economic harm to the mobile home park residents.

Subsection (7) authorizes the Division to enter into consent orders in which a violator
does not admit nor deny the factual matters or the conclusions of law reached by the
Division, solely for the purpose of entering into the consent order Such consent orders
may not be admitted into a court of law for the purpose of proving any fact or violation of
law set forth in the consent order.

Section 2. Section 723.021, F.S., relating to obligation of good faith and fair dealings,
iIs amended to allow either party to a dispute under this chapter to seek an order finding
the other party has not complied with the obligations of good faith and fair dealings.
Upon such a finding, the court must award reasonable costs and attorney’s fees to the
prevailing party for proving the noncompliance

Section 3. Section 723 037, F S, relating to lot rental increases, reduction in services
or utilities, change In rules and regulations, and mediation, 1s amended to create a new
paragraph (b) regarding the disclosures required to be made by a park owner or
subdivision developer to the home owners at meetings to discuss rental increases, or a
notice of change in the park rules or regulations, or a reduction of services. The new
language codifies the division’s administrative rule, Rule 61B-32.004(1), F A.C , with the
exception of the last sentence The last sentence requires the park owner to prepare a
written summary of the material factors and retain a copy for 3 years The park owner
must provide the committee a copy of the summary, upon request.

Section 4. Section 723.0381, F.S, relating to civil actions, arbitration, is amended to
allow, rather than require, a court to refer a pending rental increase dispute to
nonbinding arbitration pursuant to section 44.103, F.S., and the Florida Rules of Cvil
Procedure. The section is further amended to require the court to order the hearing to
be held informally with presentation of testimony kept to a minimum and matters
presented to arbitrators primarily through statements and arguments of counsel. Current
language requiring referral to a panel of three arbitrators is deleted

Section 5. Section 723.063, F.S., relating to defenses to action for rent or possession,
and procedure, 1s amended to extend to a home owners’ association the same defenses
available to an individual home owner in an action for rent or possession based on
nonpayment of rent The bill also amends this section to authorize the home owner or
association to raise the defense of material noncompliance, as well as other available
defenses, in an action based on a rent increase The section Is further amended to
provide for such defense to be made pursuant to Rule 1.220, Florida Rules of Civil
Procedure (relating to class actions)

Section 6. Subsection (2) of section 723.071, F S., relating to sale of mobile home
parks, 1s amended to revise the existing exemption from the right of first refusal granted
to a home owners’ association when the park owner receives a bona fide offer to
purchase the park.

The subsection is amended to provide that the mobile home park is free to execute a

contract for the sale of the park to a party or parties other than the homeowners or the
association, If:

STANDARD FORM (REVISED 1/97)
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* ltis clear from the face of the bona fide offer that the homeowners or
homeowner's association could not match the terms and conditions contained in
the bona fide offer by making an offer containing the same terms and conditions.

However, if the bona fide offer contains terms and conditions the homeowners could
match, the mobile park owner is required to negotiate in good faith with the homeowner
or homeowner’s association for the sale of the park.

The subsection defines “same terms and conditions” to mean that the consideration is
the same and that the seller or the property or properties will be eligible for deferral of all
federal and state income taxes to the same extent as if the unsolicited offer were
accepted, and that the seller's business and personal estate planning objectives can be
met by a sale to the homeowners or the homeowner’s association.

Section 7. An effective date of October 1, 1997, is provided

Il FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1 Non-recurring Effects

None.

2. Recurring Effects:

None.

3. Long Run Effects Other Than Normal Growth

None.

4 Total Revenues and Expenditures:

None.
B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE

1 Non-recurring Effects.

None

2. Recurring Effects

None.

STANDARD FORM (REVISED 1/97)
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3. Long Run Effects Other Than Normal Growth.

None.
C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1. Direct Private Sector Costs

Unknown

2. Direct Private Sector Benefits.

Mobile home owners within parks could benefit from the changes in section 723.037,
F.S., which foster better communication between the park owner and home owners
prior to initiating an action based on rental increases, reduction of services or a
change In the rules or regulations Increased communication regarding these i1ssues
may reduce litigation, which would financially benefit both park owners and home
owners

3. Effects on Competition, Private Enterprise and Employment Market

Unknown
D. FISCAL COMMENTS:

None.

IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION

A APPLICABILITY OF THE MANDATES PROVISION

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds

B REDUCTION OF REVENUE RAISING AUTHORITY

This bill does not reduce the authonity that municipaiities or counties have to raise
revenues in the aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities

STANDARD FORM (REVISED 1/97)
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V COMMENTS

VI,

None.

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

Comparison of CS/HB 1299 and CS/CS/HB 1299

The Committee on Community Affairs adopted two amendments that are incorporated into
the CS/CS/HB 1299 The CS/CS/HB 1299 is substantially different from the CS/HB 1299

CS/CS/HB 1299 includes several provisions not included in CS/HB 1299 These include

*  Prohibiting the Division of Land Sales, Condominiums and Mobile Homes (Division)
from requiring a refund of rent increases, improper fees, charges and assessments,
including pass-throughs and pass-ons, unless there is evidence of a major violation
Minor violations of the chapter will be Iimited to a fine of $250.

*  Directing the Division to adopt rules for the implementation of all civil penalties or
administrative actions, including, but not imited to, establishing major and minor
violations

*  Authorizing the Division to enter into consent orders in which a violator does not
admit nor deny the factual matters or the conclusions of law reached by the Division,
solely for the purpose of entering into the consent order Such consent orders may
not be admitted into a court of law for the purpose of proving any fact or violation of
law set forth in the consent order.

*  Allowing either party to a dispute under this chapter to seek an order finding the
other party has not complied with the obligations of good faith and fair dealings.
Upon such a finding, the court must award reasonable costs and attorney’s fees to
the prevailing party for proving the noncompliance.

CS/HB 1299 defines the term “pass-on charge.” This new definition is not included in
CS/ICS/HB.

The provision in CS/CS/HB 1299 providing for disclosure by the park owner to home owners
of factors leading to an increase in iot rentals, reduction in services or utilities, or changes |
rules or regulations is substantially similar to thatin CS/HB 1299 The provision in
CS/CS/HB 1s revised to more accurately reflect an existing agency rule The provision in
CS/HB 1299 providing that any reasons not disciosed at the meeting by the park owner are
not admissible into evidence in any subsequent administrative procedure or civil action
between the parties is not included in CS/CS/HB 1299.

CS/HB 1299 deletes a requirement for nonbinding arbitration of certain disputes between
park owners and home owners, and extends the defenses and duties applicable to a mobile
home owner in a civil action to a mobile home owners’ association CS/CS/HB 1299 also
extends the defenses and duties applicable to a mobile home owner in a civil action to a
mobile home owners’ association CS/CS/HB 1299 does not delete this requirement
Rather, CS/CS/HB 1299 allows, rather than requires, a court to refer a pending rental

STANDARD FORM (REVISED 1/97)
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VII.

increase dispute to nonbinding arbitration pursuant to section 44.103, F.S , and the Florida
Rules of Civil Procedure. The court is required to order the hearing to be held informally
with presentation of testimony kept to a minimum and matters presented to arbitrators
primarily through statements and arguments of counsel. CS/CS/HB 1299 also extends the
defenses and duties applicable to a mobile home owner in a civil action to a mobile home
owners’ association.

CS/HB 1299 deletes exemptions to the home owners’ right of first refusal, and extends the
first right of refusal to apply to bona fide offers to purchase the park CS/CS/HB 1299
extends the home owners' right of first refusal to apply to bona fide offers to purchase the
park under specified conditions If the bona fide offer contains terms and conditions the
homeowners could match, the mobile park owner is required to negotiate in good faith with
the homeowner or homeowner’s association for the sale of the park

Comparison of HB 1299 and CS/HB 1299

The Committee on Real Property & Probate adopted the following amendments that are
incorporated into the CS/HB 1299:

1) Technical amendment, correcting a reference,

2) Removed the language that provided for payment of pass-on charges to the park owner
in reimbursement of the charges paid by the park owner,

3) Removed a provision prohibiting rules or regulations that would not allow previously
owned mobile homes from being permanently located in a mobile home park, and,

4) Removed the section of the bill amending section 723.083, F.S This section currently
requires governmental entities to determine that adequate mobile home parks or “other
suitable facilities” exist for the relocation of the mobile home owners before approving
any application for rezoning, or taking any other official action that would result in the
removal or relocation of a mobile home park The original bill would have removed
“other suitable facilities” from this section

SIGNATURES:

COMMITTEE ON REAL PROPERTY & PROBATE:

Prepared by Legislative Research Director:
P K. Jameson P K Jameson
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AS REVISED BY THE COMMITTEE ON COMMUNITY AFFAIRS
Prepared by Legislative Research Director:

Thomas L. Hamby, Jr. Jenny Underwood Dietzel
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HOUSE OF REPRESENTATIVES
AS REVISED BY THE COMMITTEE ON
REAL PROPERTY & PROBATE
FINAL BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL # CS/CS/HB 1299
RELATING TO: Flornda Mobile Home Act

SPONSOR(S): Committee on Community Affairs, Committee on Real Property & Probate,
Representative Crow & others

STATUTE(S) AFFECTED: Amending sections 723.006, 732 021, 723.037, 723 0381, 723,063,
and 723 07, Flonda Statutes

COMPANION BILL(S)  SB 750 (s)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE
(1) REAL PROPERTY & PROBATE YEAS 6 NAYS 1
(2) COMMUNITY AFFAIRS YEAS 6 NAYS 0
(3)
(4)
(5)

I SUMMARY:

This bill revises the Florida Mobile Home Act The powers and duties of the Division of Land
Sales, Condominiums and Mobile Homes (Division) of the Department of Professional
Regulation (DBPR) are amended to- Prohibit the Division from requiring a refund of rent
Increases, improper fees, charges and assessments, including pass-throughs and pass-ons,
unless there I1s evidence of a major violation, direct the Division to adopt ruies for the
implementation of all civil penalties or administrative actions, and authorize the Division to

enter into consent orders

The bill allows either party to a dispute under this chapter to seek an order finding the other
party has not complied with the obligations of good faith and fair dealings. Upon such a
finding, the court must award reasonable costs and attorney’s fees to the prevailing party for
proving the noncompliance. The bill provides for disclosure by the park owner to home
owners of factors leading to an increase in Iot rentals, reduction in services or utilities, or
changes in rules or regulations The bill allows, rather than requires, a court to refer a
pending rental increase dispute to nonbinding arbitration. The court 1s required to order the
hearing to be held informally with presentation of testimony kept to a minimum and matters
presented to arbitrators primarily through statements and arguments of counsel. The bill
extends the defenses and duties applicable to a mobile home owner in a civil action to a
mobile home owners’ association The home owners’ right of first refusal is extended to
apply to bona fide offers to purchase the park under specified conditions.

The bill should not have a fiscal impact on state or local governments

The House took up CS/SB 750 in lieu of CS/CS/HB 1299. CS/SB 750
contains portions of CS/CS/HB 1299. The CS/SB 750 was enrolled and
subsequently signed by the Governor. 97-290 L.O.F. See Final Action
section for an outline of the contents of CS/SB 750.
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SUBSTANTIVE RESEARCH

A PRESENT SITUATION

Chapter 723, F S., is known as the “Florida Mobile Home Act” and provides for
regulation of mobile homes by the Division of Land Sales, Condominiums and Mobile
Homes (Division) of the Department of Professional Regulation (DBPR)

Section 723.006, F.S., provides powers and duties of the Division. Included in such
powers is the authority to issue an order requiring a mobile home park owner, or its
assignee or agent, to cease and desist from an unlawful practice and take such
affirmative action as the Division judges will carry out the purposes of this chapter The
affirmative action may include

* Refunds of rent increases, improper fees, charges and assessments,
*  Filing and utilization of documents which correct a statutory or rule violation;
* Reasonable action necessary to correct a statutory or rule violation

Section 723 021 provides provisions governing obligations of good faith and fair dealing.
The section declares every rental agreement or duty within this chapter imposes an
obhigation of good faith and fair dealings 1n its performance or enforcement.

Section 723 035, F.S., governs rules and regulations. Subsection (1) provides for
posting of all rules and regulations in the recreation hall or other conspicuous place in
the park Subsection (2) prohibits the park owner from imposing a rule or regulation
providing for payment of a fine, fee, assessment or charge, except as provided in the
prospectus or offering circular filed pursuant to section 723.012, F.S., if required, and
until the park owner has complied with the notice requirements of section 723 037, F.S.

Further, the Division has adopted Ruie 61B-32.004(1), F.A C., which requires the park
owner to disclose in good faith all material factors resulting in the decision to increase
lot rental amounts, reduce services or utilities, or change rules and regulations. The

rule further requires the park owner to disclose specific information about the basis for

said increases

Section 723 037, F.S., governs notice procedures afforded mobile home owners by the
park owner when he or she increases lot rentals, reduces services or utilities, or
changes the park rules or regulations The park owner must give written notice to each
affected mobile home owner, or the home owners’ association, if applicable, at least 90
days prior to any such changes. Subsection (4) requires that the park owner meet with a
committee representing the affected home owners within 30 days of rece:pt of the notice
to discuss the reasons for the lot rental increase, reduction in services or utilities, or
change In the rules or regulations. Subsection (5) authorizes the home owners and the
park owner to petition the division, within 30 days after the meeting, to initiate mediation
of a dispute over such changes. Before petitioning the division, a majority of the home
owners must designate in writing that the rental increase I1s unreasonable, the rental
Increase has made the lot rental amount unreasonable, the decrease In services or
utilities is not accompanied by a decrease in rent or 1s otherwise unreasonable, or the
change in the rules or regulations is unreasonable.
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Section 723.0381, F.S., addresses arbitration in civil actions Subsection (2) requires
the circuit court to refer a pending rental increase dispute between tenants and a park
owner to nonbinding arbitration [f arbitration does not result in an agreement, the
parties may pursue the case In circuit court. However, the party that rejected the
arbitration decision and requested to proceed in circuit court must pay all costs and fees
If the trial decision 1s less favorable than the arbitration decision. In addition, section
723.037, F S., authorizes the home owners and the park owner to initiate mediation by a

request to the Division

Section 723 063, F.S , authorizes home owners to raise the defense of material
noncompliance with Chapter 723, F.S., in any action against him or her for nonpayment
of rent Subsection (1) requires that the defense be raised after seven days have
elapsed since the home owner notified the park owner of his intention not to pay rent, or
a portion thereof, based upon the park owner's noncompliance with Chapter 723, F S
Subsection (2) requires the home owner to pay into the court’s registry the amount of the
rent relating to the claim of material noncompliance Subsection (3) allows the park
owner to apply to the court for disbursement of the registry funds if the park owner
shows personal hardship or that he or she 1s In actual danger of loss of the premises as
a result of the failure to pay the subject rent

Section 723.071, F S., governs the sale of mobile home parks. Subsection (1)(a)
requires a park owner who offers the park for sale to notify the home owners’
association, if the mobile home owners have created a home owners’ association,
pursuant to section 723.075, F S., through section 723.079, F.S. Paragraph (b) gives
the association the right of first refusal on the park; the association must meet the price
and terms by executing a contract with the owner within 45 days from the date of mailing
the notice. If no contract is executed within 45 days, the park owner has no further
obligation to the association, however paragraph (c) provides the association with an
additional 10 days to meet the price and terms of the park owner If he or she elects to
offer the park at a lower price than that specified in the notice to the association.
Subsection (2) provides that the right of first refusal does not apply to receipt, by the
park owner, of a bona fide offer to purchase the park. In such cases, his or her only
obligation to the association is to notify the officers of receipt of the offer and disclose
the price and other material terms and conditions under which he or she would consider
selling the park, and consider any offer of the association. Subsection (3) defines the
term “notify” as to place notice inthe U S mail addressed to the officers of the
association, and “offer” as any solicitation by the park owner to the general public.
Subsection (4) provides the following exceptions to the first right of refusal by home

owners

(a) Sale or transfer to a person who would be included within the table of descent
and distribution If the park owner were to die intestate,

(b) Any transfer by gift, devise or operation of law,

(c) Any transfer by a corporation to an affiliate, “affiliate” means any shareholder of
the transferring corporation; any corporation or entity owned or controlled,
directly or indirectly, by the transferring corporation, or any other corporation or
entity owned or controlled, directly or indirectly, by any shareholder of the
transferring corporation,
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(d) Any transfer by a partnership to one of its partners,
(e) Any conveyance of interest in the park incidental to the financing of the park,

(f) Any conveyance resulting from foreclosure of a mortgage, deed, or other
Instrument encumbering the park property;

(g) Any sale or transfer between or among joint tenants or tenants in common
owning the park,

(h) Any exchange of a mobile home park for other real property, whether or not
such exchange also involves the payment of cash or other boot, or

(I) Any purchase of the park by a government entity exercising its eminent domain
powers.

The 1996 Mobile Home Study Commission

in response to continuing litigation concerning the duration, applicabihty, and
amendments of the prospectus or offering circular offered to prospective mobile home
residents, the Florida Legislature established the 1996 Mobile Home Study Commuission
See section 2, chapter 96-394, Laws of Florida The Commission was directed to review
and recommend appropriate changes to the Florida Mobile Home Act The Commission
held five meetings and heard testimony from mobile home owners, park owners, groups
representing these parties, and the DBPR After thoroughly reviewing the i1ssues, and
an intervening decision by the First District Court of Appeal, the Commission determined
to make no specific recommendations for statutory changes to the Act The Final Report
of the Mobile Home Study Commission (January, 1997), reviews the background of
many contentious issues relating to mobile home parks, especially with regard to issues
surrounding the prospectus offered to prospective tenants The report reveals that
during consideration by the members of the circumstances under which a prospectus
should be amended, they discussed amendments to aliow used mobile homes in a park,
as long as they are no older than the average age of other mobiie homes in the park.
See Final Report of the Mobile Home Study Commission, Report B, page 15, and
Appendix C, Minutes of the October 31, 1996 meeting.

B. EFFECT OF PROPOSED CHANGES

This bill revises the Florida Mobile Home Act, Chapter 723, F S. The powers and duties
of the Division of Land Sales, Condominiums and Mobile Homes (Division) are amended

to

*  Prohibits the Division from requiring a refund of rent increases, improper fees,
charges and assessments, including pass-throughs and pass-ons, uniess there
is evidence of a major violation Minor violations of the chapter will be limited to

a fine of $250.

*  Directs the Division to adopt rules for the implementation of all civil penalties or
administrative actions, including, but not limited to, establishing major and minor

violations
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*  Authorizes the Division to enter into consent orders in which a violator does not
admit nor deny the factual matters or the conclusions of law reached by the
Division, solely for the purpose of entering into the consent order Such consent
orders may not be admitted into a court of law for the purpose of proving any
fact or violation of law set forth in the consent order

The bill allows either party to a dispute under this chapter to seek an order finding the
other party has not complied with the obligations of good faith and fair dealings. Upon
such a finding, the court must award reasonable costs and attorney’s fees to the

prevailing party for proving the noncompltance

The bill provides for disclosure by the park owner to home owners of factors leading to
an increase In lot rentals, reduction in services or utilities, or changes in rules or
regulations. This provision is nearly identical to an existing agency rule

The bill aliows, rather than requires, a court to refer a pending rental increase dispute to
nonbinding arbitration pursuant to section 44.103, F S, and the Florida Rules of Cvil
Procedure. The court is required to order the hearing to be held informally with
presentation of testimony kept to a minimum and matters presented to arbitrators
primarily through statements and arguments of counsel.

The bill extends the defenses and duties applicable to a mobile home owner in a civil
action to a mobile home owners’ association

The bill extends the home owners’ right of first refusal to apply to bona fide offers to
purchase the park under specified conditions. If the bona fide offer contains terms and
condittons the homeowners could match, the mobile park owner is required to negotiate
in good faith with the homeowner or homeowner's association for the sale of the park

The subsection defines “same terms and conditions” to mean that the consideration is
the same and that the seller or the property or properties will be eligible for deferral of all
federal and state income taxes to the same extent as if the unsolicited offer were
accepted, and that the seller’s business and personal estate planning objectives can be
met by a sale to the homeowners or the homeowner’'s association.

APPLICATION OF PRINCIPLES:

1 Less Government

a Does the bill create, increase or reduce, either directly or indirectly
(1) any authority to make ruies or adjudicate disputes?

The Division is required to adopt rules for the implementation of all civil
penalties or administrative actions, including, but not limited to, establishing
major and minor violations

tn addition, this bill will allow a homeowner’s association to litigate and have
the same defenses as an individual homeowner In an action for rent or
possession of a mobile home iot. The bill requires disclosure of all material
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factors resulting in a decision to increase ot rental amounts, reduce
services or utilities, or change rules and regulations

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?
No

(3) any entitlement to a government service or benefit?
No

If an agency or program is eliminated or reduced

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

N/A

(2) what is the cost of such responsibiiity at the new level/agency?

N/A
(3) how is the new agency accountable to the people governed?

N/A

2 Lower Taxes

a.

Does the bill iIncrease anyone's taxes?

No.

Does the bill require or authorize an increase in any fees?
No.

Does the bill reduce total taxes, both rates and revenues?
No.

Does the bill reduce total fees, both rates and revenues?

No
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e

Does the bill authorize any fee or tax increase by any local government?

No

Personal Responsibtlity:

a

Does the bill reduce or eliminate an entittement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No

Individual Freedom

a

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

The bill makes changes in the Mobile Home Act. The inclusion of mobile home
owners’ associations as parties who may defend upon the ground of a material
noncompliance with the provisions of Chapter 723, F.S., may provide home
owners some assistance in seeking redress.

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

No.

Family Empowerment

a.

If the bill purports to provide services to families or children

(1) Who evaluates the family's needs?
N/A

(2) Who makes the decisions?
N/A

(3) Are private alternatives permitted?

N/A
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(4) Are families required to participate in a program?
N/A

(5) Are families penalized for not participating in a program?
N/A

b Does the bili directly affect the legal rights and obligations between family
members?

No.

c. Ifthe bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority.

(1) parents and guardians?
N/A

(2) service providers?
N/A

(3) government employees/agencies?

N/A

C. SECTION-BY-SECTION RESEARCH

Section 1. Subsection (5) of section 723.006, F S., 1996 Supplement, is amended, and
present subsections (6), (7), and (8) are renumbered as subsections (8), (9), and (10),
and new subsections (6) and (7) are added to the section.

Subsection (5) 1s amended to prohibit the Division of Land Sales, Condominiums and
Mobile Homes (Division) of the Department of Professional Regulation (DBPR) from
requiring a refund of rent increases, improper fees, charges and assessments, including
pass-throughs and pass-ons, unless there is evidence of a major violation. The
subsection is amended to provide that minor violations of the chapter will be IImited to a

fine of $250

New subsection (6) is created to direct the Division to adopt rules for the implementation
of all civil penalties or administrative actions, including, but not limited to, establishing
major and minor violations. A major violation is defined to mean a violation of this
chapter which endangers the public health, safety, and welfare or causes substantiai
economic harm to the mobile home park residents
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Subsection (7) authorizes the Division to enter into consent orders in which a violator
does not admit nor deny the factual matters or the conclustons of law reached by the
Division, solely for the purpose of entering into the consent order Such consent orders
may not be admitted into a court of law for the purpose of proving any fact or violation of
law set forth in the consent order

Section 2. Section 723.021, F.S, relating to obligation of good faith and fair deaiings,
is amended to aliow either party to a dispute under this chapter to seek an order finding
the other party has not complied with the obligations of good faith and fair dealings.
Upon such a finding, the court must award reasonable costs and attorney’s fees to the

prevailing party for proving the noncompliance.

Section 3. Section 723 037, F S, retating to iot rental increases, reduction in services
or utilities, change in rules and regulations, and mediation, i1s amended to create a new
paragraph (b) regarding the disclosures required to be made by a park owner or
subdivision developer to the home owners at meetings to discuss rental increases, or a
notice of change in the park rules or regulations, or a reduction of services The new
language codifies the division’s administrative rule, Rule 61B-32 004(1), F.A C., with the
exception of the last sentence The last sentence requires the park owner to prepare a
written summary of the material factors and retain a copy for 3 years The park owner
must provide the committee a copy of the summary, upon request

Section 4. Section 723 0381, F.S., relating to civil actions, arbitration, is amended to
allow, rather than require, a court to refer a pending rental increase dispute to
nonbinding arbitration pursuant to section 44 103, F.S , and the Florida Rules of Civil
Procedure. The section Is further amended to require the court to order the hearing to
be held informally with presentation of testimony kept to a minimum and matters
presented to arbitrators primarily through statements and arguments of counsel. Current
language requiring referral to a panel of three arbitrators is deleted.

Section 5. Section 723.063, F.S., relating to defenses to action for rent or possession,
and procedure, is amended to extend to a home owners’ association the same defenses
available to an individual home owner In an action for rent or possession based on
nonpayment of rent. The bill also amends this section to authorize the home owner or
association to raise the defense of material noncompliance, as well as other available
defenses, in an action based on a rent increase The section Is further amended to
provide for such defense to be made pursuant to Rule 1.220, Florida Rules of Civil
Procedure (relating to class actions).

Section 6. Subsection (2) of section 723 071, F.S., relating to sale of mobile home
parks, Is amended to revise the existing exemption from the right of first refusal granted
to a home owners’ association when the park owner receives a bona fide offer to

purchase the park.

The subsection 1s amended to provide that the mobile home park is free to execute a
contract for the sale of the park to a party or parties other than the homeowners or the

association, if

* It is clear from the face of the bona fide offer that the homeowners or
homeowner’'s association could not match the terms and conditions contained in
the bona fide offer by making an offer containing the same terms and conditions
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However, if the bona fide offer contains terms and conditions the homeowners could
match, the mobile park owner ts required to negotiate in good faith with the homeowner
or homeowner's association for the sale of the park

The subsection defines “same terms and conditions” to mean that the consideration i1s
the same and that the selier or the property or properties will be eligible for deferral of all
federal and state income taxes to the same extent as if the unsolicited offer were
accepted, and that the seller’s business and personal estate planning objectives can be
met by a sale to the homeowners or the homeowner's association.

Section 7. An effective date of October 1, 1997, 1s provided

Il EISCAL RESEARCH & ECONOMIC IMPACT STATEMENT.
A FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS.

1. Non-recurring Effects

None.

2. Recurring Effects’

None.

3. Long Run Effects Other Than Norma! Growth:

None.

4. Total Revenues and Expenditures:

None

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE

1. Non-recurring Effects

None

2. Recurring Effects

None

3. Long Run Effects Other Than Normal Growth:

None.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR.

1 Direct Private Sector Costs:

Unknown

2. Direct Private Sector Benefits:

Mobile home owners within parks could benefit from the changes in section 723.037,
F.S , which foster better communication between the park owner and home owners
prior to initiating an action based on rental increases, reduction of services or a
change in the rules or regulations. Increased communication regarding these issues
may reduce litigation, which would financially benefit both park owners and home

owners

3. Effects on Competition, Private Enterprise and Employment Market:

Unknown
D. FISCAL COMMENTS:

None.

V. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION

A. APPLICABILITY OF THE MANDATES PROVISION.

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds.

B. REDUCTION OF REVENUE RAISING AUTHORITY

This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES.

This bill does not reduce the percentage of a state tax shared with counties or
municipalities

V COMMENTS:

None
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AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

Comparison of CS/HB 1299 and CS/CS/HB 1299

The Committee on Community Affairs adopted two amendments that are incorporated into
the CS/CS/HB 1299. The CS/CS/HB 1299 I1s substantially different from the CS/HB 1299

CS/CS/HB 1299 includes several provisions not inctuded in CS/HB 1299. These include

*  Prohibiting the Division of Land Sales, Condominiums and Mobile Homes (Division)
from requiring a refund of rent increases, improper fees, charges and assessments,
Including pass-throughs and pass-ons, unless there is evidence of a major violation.
Minor violations of the chapter will be iimited to a fine of $250.

* Directing the Division to adopt rules for the implementation of all civil penalties or
administrative actions, including, but not imited to, establishing major and minor
violations.

*  Authorizing the Division to enter into consent orders in which a violator does not
admit nor deny the factual matters or the conclusions of faw reached by the Division,
solely for the purpose of entering into the consent order. Such consent orders may
not be admitted into a court of law for the purpose of proving any fact or violation of
law set forth in the consent order.

*  Allowing either party to a dispute under this chapter to seek an order finding the
other party has not complied with the obligations of good faith and fair dealings
Upon such a finding, the court must award reasonable costs and attorney’s fees to
the prevailing party for proving the noncompliance.

CS/HB 1299 defines the term “pass-on charge.” This new definition is not included in
CS//ICS/HB

The provision in CS/CS/HB 1299 providing for disclosure by the park owner to home owners
of factors leading to an increase in lot rentals, reduction in services or utilities, or changes In
rules or regulations is substantially similar to that in CS/HB 1299. The provision in
CS/CS/HB is revised to more accurately reflect an existing agency rule. The provision in
CS/HB 1299 providing that any reasons not disclosed at the meeting by the park owner are
not admissible into evidence in any subsequent administrative procedure or civil action
between the parties is not included in CS/CS/HB 1299

CS/HB 1299 deletes a requirement for nonbinding arbitration of certain disputes between
park owners and home owners, and extends the defenses and duties applicable to a mobiie
home owner in a civil action to a mobile home owners’ association. CS/CS/HB 1299 also
extends the defenses and duties applicable to a mobile home owner in a civil action to a
mobile home owners' association. CS/CS/HB 1299 does not delete this requirement.
Rather, CS/CS/HB 1299 allows, rather than requires, a court to refer a pending rental
increase dispute to nonbinding arbitration pursuant to section 44.103, F.S., and the Florida
Rules of Civil Procedure. The court is required to order the hearing to be held informally
with presentation of testimony kept to a minimum and matters presented to arbitrators
primarily through statements and arguments of counsel. CS/CS/HB 1299 also extends the
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defenses and duties applicabie to a mobile home owner In a civil action to a mobile home
owners’ association.

CS/HB 1299 deletes exemptions to the home owners’ right of first refusal, and extends the
first nght of refusal to apply to bona fide offers to purchase the park CS/CS/HB 1299
extends the home owners’ right of first refusal to apply to bona fide offers to purchase the
park under specified conditions If the bona fide offer contains terms and conditions the
homeowners could match, the mobile park owner Is required to negotiate in good faith with
the homeowner or homeowner’s association for the sale of the park

Comparison of HB 1299 and CS/HB 1299

The Committee on Real Property & Probate adopted the following amendments that are
incorporated into the CS/HB 1299.

1) Technical amendment, correcting a reference,

2) Removed the language that provided for payment of pass-on charges to the park owner
In reimbursement of the charges paid by the park owner,

3) Removed a provision prohibiting rules or regulations that would not allow previously
owned mobile homes from being permanently located in a mobile home park; and,

4) Removed the section of the bill amending section 723.083, F.S. This section currently
requires governmental entities to determine that adequate mobiie home parks or “other
sultable facilities” exist for the relocation of the mobile home owners before approving
any application for rezoning, or taking any other official action that would result in the
removal or relocation of a mobile home park The original bill would have removed
“other suitable facilities” from this section

FINAL ACTION

The House took up CS/SB 750 in lieu of CS/CS/HB 1293. CS/SB 750 contains the following
provisions:

*Section 723.021, Florida Statutes, is amended to provide that either party to a dispute may
seek an order finding the other party has not complied with the obligations of good faith and
fair dealings. The court must award reasonable costs and attorney’s fees to the prevailing
party for proving the noncompliance.

*Section 723.037, Flonda Statutes, 1s amended to require the park owner or subdivision
developer to in good faith disciose and explain all material factors resulting in the decision to
Increase the lot rental amount, reduce services or utilities, or change rules and regulations
The park owner or subdivision developer cannot imit the discussions on these issues to
generalities In addition, the park owner must prepare a written summary of the materiai
factors and retain a copy for 3 years. A copy of the summary must be provided the
committee at the meeting.
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*Section 723 0381, Florida Statutes, s amended to make referral to arbitration within
discretion of the court. Currently, arbitration 1s required. The court 1s directed to order
arbitration hearings be held informally and that testimony be kept to a minimum

Section 723 006, Florida Statutes, 's amended to require the division to adopt rules
establishing a category of minor violations of this chapter or department rules

A minor violation means a violation which does not endanger the health, safety or
welfare of mobile home residents, which does not involve the failure to make full and fair
disclosure, or which does not cause economic harm to mobile home park residents

The division 1s authorized to require disclosures to fully and fairly disclose all matters
required by ch. 723 If a park owner or operator, in good faith, has attempted to comply
with the requirements of taw, and has substantially complied with the disclosure
requirements, any non-material errors or omissions In the disclosure materials I1s not

actionable

Current enforcement procedures will continue until the division has adopted new rules
Upon adoption of new rules establishing minor violations, and upon a determination that
the violation 1s a minor violation, the division may levy a civil penalty of up to $250. The
division shall not require, for minor violations, a refund of rent increases, fees, charges
or assessments, including pass-through and pass-ons collected from mobile home

owners
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CS/CS/HB 1299

Florida Nouse of Representatives - 1997

By the Committees on Community Affairs, Real Property #
Probate and Representatives Crow, Kelly, Spratt, Safley, Culp,
Fasano, Sindler, Brown and Byrd

A bill to be entitled
An act relating to the Flerida Mobile Kome Act;
amending s. 723.006, F.S5.; revising language
with respect to the powers and duties of the
Division of Florida Land Sales, Condominiums,
and Mobile Nomes; directing the division not to
require refunds under certain circumstances;
providing a fine for minor vielations;
providing for certain rules; authorizing the
division to enter into certain consent orders;
arending s. 723.021, F.$.; providing for
reasonable costs and attorney's fees when the
obligation of good faith and fair dealing is
breeched; amending =. 723.037, F.S8.; revising
language with respect to lot rental increases;
apending s. 723.0381, F.8.; revising
arbitration procedures; mmending =. 723.063,
F.S.; authorizing mobile home owners'
associations te defend actions for rent er
pessession; amending =. 723.071, F.8.; revising
language with respect to the sale of mebile

home parks; providing an effective date.
Be It Enacted by the Legislature ef the State of Florida:

Sectien 1. Subsection (5) of section 723,006, Florida
Statutes, 1996 Supplement, is amended, present subsections
(6), (7), and (B) are renumbered as subsections (8), (9), and
(10), respectively, and new subsections (€) and (7) are added

to said section, to read:

1
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723.006 Powers and duties of divimion.--In performing
its duties, the division has the fullowing powers and duties:

(S) Notwithstanding any remedies available to mobile
hone owners, mobile home park owners, and homeowners’
associations, if the division has reasonable cause to believe
that a violation of any provision of this chapter or any rule
promulgated pursuant hereto has occurred, the division may
institute enforcement proceedings in its own name against a
developer, mebile home park ewner, or homeewners®' association,
or its assignee or agent, as follous:

(a) The division mey permit a person whose conduct or
actions may be under investigation to waive formal proceedings
and enter into a consent proceeding whereby orders, rules, or
letters of censure or warning, vhether fermal or informal, may
be entered against the person. %

mobile home park owner, or its assignee or agent, to cease and

(b) The division may issue an order requiring the

desist from an unlawful practice and take such affirmative
action as in the judgment of the division will carry out the
purposes of this chapter. The affirmative action may include
the follewing:

1. Refunds of rent increases, improper fees, charges
and assessments, including pass-throughs and pass-ons
collected in violation of the terms of this chapter.

2. Filing and utilization of documents which correct a
statutory or rule violation.

3. Reasonable action necessary to correct a statutory

or rule violation.

= _E®
dncreases, ipproper fees, charses and assesspents. includine l
= sg-on e ol
2
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malor violatien. Mipor vioclations of the chapter shall be

dinited to a Line of $250.
(d)€éc) In determining the amount of civil penalty or

affirmative action to be imposed under this section, if any,
the division must consider the following factors:

1. The gravity of the violation.

2. HKhether the person has substantially complied with
the provisions of this chapter.

3. Any action taken by the person to correct or
mitigate the violation of this chapter.

(9)¢d) The divisien may bring an action in circuit
court on behalf of a class of mobile home owners, mobile home
park owners, lessses, or purchasers for declaratory relief,
injunctive relief, or restitution.

(f)€ed1. The division may impose a civil penalty
against a mobile homea park owner or homeowners®’ association,
or its aszsignee er agent, for any violation of this chapter, a
properly promulgated park rule or regulation, or a rule or
regulation promulgated pursuant hereto. A penalty may be
iaposed on the basis of eech separate vielation and, if the
violation is a centinuing one, for each day of continuing
violation, but in no event may the penalty for each separats
violation or for each day of continuing violation exceed
$5,000. All amounts collected shall be deposited with the
Treasurer to the credit of the Division of Florida Land Sales,
Condominiuma, and Mobile Homes Trust Fund.

2. If a violator fails to pay the civil penalty, the
division shall thereupon issue an order directing that such
violator cease and desist frem further violatien until such
time as the civil penalty is paid or msy pursue enforceaent of
the penalty in a court of competent jurisdiction. If a

3
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homeswners' association fails to pay the civil penalty, the
division shall thereupon pursue enforcement in a court of
competent jurisdiction, and the order impesing the civil
penalty or the cease and desist order shall not become
effective until 20 days after the date of such order. Any
action commenced by the division shall be brought in the
county in which the division has its executive offices or in
swhich the violation occurred.
C§)__The division shsll sdopt rules for the

inplementation of all civil penalties or adwministrative

£ includi But ¢ limited ¢ tablishi i A

ninor_violationz. A major violation weans a violstion of thisz
. anlth

or_sauses substantial econemic harm to the mobile home park

divizion. solely for the purpoze of entering inte the congent
of_lav fer the purwope of preving snv fect or violaties of lav
aet forth themsin,

Section 2. Sectiom 723.021, Florida Statutes, i=x
amended to read:

723.021 Obligation of goed faith and fair
deslings.--Every rental agreement or duty within this chapter
inposes an obligatien ef good faith and fair dealings in its

perfernance or enfeccement. Eitber party to a dizpute under
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and _attorney's fees to the prevailins party for provins the

uoncompliance .,
Section 3. Subsection (4) of section 723.037, Florida

Statutes, is amended to read:

723.037 Lot rental increases; reduction in services or
utilities; change in rules and regulations; mediation.--

(4)(g) A cemmittee, not te exceed five in mumber,
designated by a majority of the affected mobile home owners or
by the board of directersz of the homeowners’ association, if
applicable, and the park owner shall meet, at a mutually
convenient tise and place within 30 days after receipt by the
homeowners of the notice ef change, to discuss the reasons fer
the increvase in lot rental amount, reduction in services er
utilities, or change in rules and regulations.

(b) At &I ¢ it | pdiviai
develower _shall._in sood faith disclese and sxvlsin all
paterial factors resultive _in the decizion to increamse the lot
cental amount. reduce asstvices or utilities. or change rules
and cesulstions. includins hoy these factors justify the
smegific chense propoped. The wark ewner or aubdivision
developer mav not limit the discuzsion of the resasons for the
shanso to generalities onlv. such sz, but pot linited to,
increages in_coerational costa. chenses in_ eoconemic
sonditions, or rents charged bv comparable pobile hore parks.
Eor_sxansle, if_the reasen for an increase_in_let rentsl
asount iz sn iocrease in operational cests. the park gwner
nuxt_disclose the ites or items which have increased. the
arount of the increaas. sny similsc item or itemsz wbich have
decreaaed. and the amount of the decreape. If as incraase is
based upon the lot reatal amount charsed by comparable mobile
bone parks. the park ouner shall disclome the nams. mddcess,

S
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owner pball prepare & vritien susmarv of the materisl factors
and retsin a copy for 3 vears. Upon request. the park owger
shall_previde the comaittee a copv sf the susmary,

Section 4. Subsection (2) of section 7238.0381, Florida
Statute=, is anended to read:

728.0381 Civil actions; arbitration.--

(2) The court papy shail refer the action to a-panei-of
three-arbitraters-fer-court-annexed nonbinding arbitration
pursuant to s. 44.103 and the Florida Rules of Civil
Precedure;-except-that-cerpensatien-fer-the-arbitraters-shaii
be-in-accerdance-with-the-autherized-rate-fer-circuit-ceurt
mediaters-in-that-judiciai-cireuit. The court sghall order the
hearins to be held informallv with presentation of testipony
kept _to a sinisun and matters sresented to the srbitrators

priparily throysh the gstetements and sraupents of counzel, The
court shall assess the parties equally to pay the compensatien

awarded to the arbitrators if neither party requests a trial
de novo. If a party has filed for a trial de novo, the party
shall be azsessed the arbitration costs, court costs, and
other reasonable costsz of the opposing party, including
attorney's fees, investigation expenses, and expenses for
expert or other testimony or evidence incurred after the
arbitratien hearing if the judgment upon the trial de novo is
not more favorable than the arbitration decision. If
subsequent to arbitration a party files for a trial de novo,
the arbitration decision may be made known to the judge only
after he has entered his order on the merits.

Section 5. Section 723.063, Florida Statutes, is
amended te read:

4
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723.063 Defenses to action for rent or possession;
procedure.--

(1) In any action based upon nonpayment of rent or
seeking to recover unpaid rent, or a portion thereof, or a
rent increazs, the mobile home owner or mgbile home guners®
sszociation purgsusnt to Rule 1.220, Floride Ruley of Civil
Procedyre, may defend upon the ground of a material
noncompliance with any portion of this chapter or may raise
any other defense, whether legal or equitable, which he may
have. The defense of material noncompliance may be raised by
the mobile home owner or mokile home owners' sgsociation only
if 7 days have elapsed after he hazm notified the park owner in
writing of his intention not to pay rent, or a portion
thereof, based upon the park owner's noncompliance with
portions of this chapter, specifying in reasonable detail the
provisions in default. A material noncompliance with this
chapter by the park owner is a complete defense te an action

for p sgion b d upon nonpayment of rent, or a portion

thereof, and, upon hearing, the court or the jury, as the case
may ke, shall determine the ameunt, if any, by which the rent
iz to be reduced to reflect the diminution in value of the lot
during the period of noncompliance with any portion of this
chapter. After consideration of all other relevant issues,
the court shall enter appropriate judgment.

(2) 1In any action by the park owner or a mobile home

owner or mobile hope owpery’' azgocimtion brought under

subsection (1), the mobile home owner gor gpokile hope swners’
asgocigtion shall pay into the registry of the court that

portion of the accrued rent, if any, relating to the claim of

material noncompliance as alleged in the complaint, or as

determined by the court. The court shall notify the mebile
7
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home owner er mobile home ouners” association of such
requirement. The failure of the mobile home owner gor mobile

homs oxpers' samociatiop te pay the rent, or portion thereof,
into the registry of the court as required herein consztitutes
an absolute waiver of the mobile home owner's gor mobile home
sNners’ assgciation’s defenses ether than payment, and the
park owner is entitled to an immediate default.

(3) HKhen the mobile home ewner gr mobile home ouners’
AE3ociation has deposited funds into the registry of the court
in accordance with the provisiens of this section and the park
ewner is im actual danger of less of the premises or ether
personal hardship resulting from the loss of rental income
from the premises, the park owner may apply to the court for
dishursement of all or part of the funds or for prompt final
hearing, whereupon the court shall advance the cause on the
calendar. The ceurt, after prelimisary hearing, mey award all’
or any portion of the funds on deposit to the park ownmer or
may proceed immediately to a final resolution of the cause.

Section 6. Subsection (2) of section 723.671, Florida
Statutes, is amended te read:

723.071 Sale of mochile home parks.--

(2) If a mobile home park owner receives a bona fide
offer to purchase the park that he intends to consider or make
a counteroffer to, his only obligation shall be to notify the
efficers of the homeewners’ aszsociation that ke has received
an offer and disclose the price amd material terms and
conditions upon which he uould consider selling the park and
consider any offer made by the homeowners, provided tho.
homeesmers have complied with s=. 723.075-723.079. The park
owner shall be under mo obligatien to sell to the homeowners
er to interrupt or delay other negetiations, and he shall be

8
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free at any time to execute a contract for the sale of the
park to a party or parties other than the homsowners or the
ss i t_ i agp f e f the bo jde

() r t n M

match the terms and conditions contained in the bona fide
offer by making ag offer containine the seme terms and
copditions. If,. however, the bous fide offer contming terms
and copditions that the homeouners could patch, the mobile
beme park owner shall nesotiste in good faith with the

or de - = 1 - igc _S§x
the_same_sxtent ss if the unsolicjted offer vers accepied, and
that the seller's busipess and personal estste planning
objectives can be met by s _gale to the homeouners or the
homeoyners’ association.

Section 7. This act shall take effect October 1, 1997.

9
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By the Committee on Real Property & Probate and

Representatives Crow, Kelly, Spratt, Safley, Culp, Fasano
Si=dlor, Srewn and I§rd S ’ L », ’

A bill to be entitled
An act relating to the Florida Mobile Home Act;
amending s. 723.003, F.S.; defining the term
"pass-on charge™; amending s. 723.037, F.B.;
revising language with respect to lot rental
increases; amending s. 723.0381, F.S§.; deleting
reference to arbitration; amending s. 723.063,
F.S.; authorizing mobile home owners’
associations to defend actions for rent or
possession; amending s. 723.071, F.$.; revising
language with respect to the sale of mobile
home parks; wmending s. 723.031, F.S.;
correcting a cross reference, to conform;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Sectien 1. Subsectiens (10) through (14} of =mection
723.003, Florida Statutes, are renumbered as subsections (11)
through (15), respectively, and a new subsection (10) is added
to said section to read:

723.003 Definitionz.--As used in this chapter, the
following words and terms have the following meanings unless
clearly indicated etheruise:
valores property taxes and utility charges. or increapes of
sither, to be paid by a robile hove guner provided that the ad

] ty § L ytilit | _act otl .
keing_ceollected in the remainder of the lot rental asount and
erovided. further that the pass on of such ad valorep taxes or
utility charses, or incresses of sither. was disclosed srior

1
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to tenancy, was beins passed on as a matter of custoy betveen
the _pebile home park ewner snd the mobile heme ovner. ok such
eassing on vwas authorized by law.

Section 2. Subsection (4) of section 723.037, Florida
Statutes, is amended to read:

723.037 Let rental increaszes; reduction in services or
utilities; change in rules and regulations; mediation.--

(4){a) A committee, not to exceed five in number,
designated by a majority of the affected mobile home ewners er
by the board of directors of the hemsowners’ azsocistien, if
applicable, and the park owner shall meet, at a mutually
convenient time and place within 30 days after receipt by the
honeowners of the notice of change, to discuss the reasoas for
the increase in lot rental amount, reduction in services or
utilities, or cbange in rules and regulations.

(k) At the psetina, the park owner shell in soed faith
disclose snd exzplwin all saterial factors resulting in the
decision te increaze the lot rental smount. reduce services er
utilities. or chenwe rules and resulatiens. includine those
factors used to juytifv the specific change provesed. The mark
owmer. may pot limpit the discuspiop of the reasens for the
changes to seneralities onlv. such as. but peot limited to.
increspes_in operationsl costs. chandes in sconomic
conditions, or rents charasd by cemsarakle mobkile hoge parks.
A _yritten sumsarv ef all paterial fscters dizcloged by the
eark_owner shall be delivered te the homeswners at the
park_suner shall not be admigsible inte evidevce in any
auhzswvent adainiztrative srecedurs er civil sctiom. between
the pacties.

2
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Section 3. Section 723.0381, Florida Statutes, is
amnended to read:

723.0381 Civil actionsj;-arbitratien.--

€43 After mediation of a dispute pursuant to s.
723.038 has failed to provide a resolution of the dispute,
either party may file an action in the circuit court.

€2)--Yhe-ceurt-shaii-refer-the-actien-te-a-panei-ef
three-arbitraters-fer-coeurt-asnexed-nenbinding-arbitratien
purswant-te-s:-44:108-and-the-Florida-Ruies-ef-ECivil
Precedure;-except-that-cempensatien-fer-the-arbitraters-shail
be-in-accerdance-with-the-authorized-rate-for-circuit-court
mediaters-in-that-judicial-circuit:--Yhe-ceurt-shaii-assess
the-parties-equaiiy-te-pay-the-compensatien-awarded-te-the
arbitraters-if-neither-party-reque stx-a-triai-de-nove:--if-a
party-has-filed-fer-a-triai-de-novo;-the-party-shaii-be
assezsed-the-arbitratien-cests;-ceurt-cests;-and-ether
reaszenable-cests-of-the-eppesing-party;-inciuding-atterney’s
fess;-investigation-expenses;-and-expenses-fer-expert-er-sther
testimeny-er-evidence-incurred-after-the-arbitratien-hearing
if-the-judgment-upen-the-triai-de-neve-is-not-mere-faverahie
than-the-arbitratien-decision:--iIf-subsequent-te-arbitratien-a
party-files-for-a-trial-de-neve;-the-arbitration-decisien-may
be-made-known-to-the-judge-eniy-after-he-has-sntered-his-order
on-the-merits:

Section &#. Section 723.063, Florida Statutes, is
amended to read:

723.063 Defenses to action for reat or possession;
procedure.--

(1) In any action based upon nonpayment of rent or
seeking to recover unpaid rent, or a portion thereof, or g
cent-jncrease, the mobile home owner 9or rpghile homs ouners’

3
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interrupt-er-deiay-ether-negetiatiens;-and-he-shaii-be-free-at
any-time-to-execute-a-centract-fer-the-sals-ef-the-park-te-a
party-er-parties-sther-than-the-hene-ewners-er-the
asseciatiens

(3)(a) As used in sybgpection (1) subsectiens-€43-and
€23, the term "notify™ means the placing of a notice in the
United States meil addressed to the officers of the
homeowners® association. Each such notice shall ke deemed to
have been given upon the deposit of the notice in the United
States wail.

{(b) As used in gyubgectjions sebsectiem (1) apd (2), the
term "offer’” means any solicitation by the park ouner to the
general public.

(4) This section does not apply to:

(a) Any sale or transfer to a person who would be
included within the table of descent and distribution if the
park owner were to die intestate.

(b) Any transfer by gift, devise, or operatioa ef law.

(c) Any transfer by m corporation toc an affiliate. As
used herein, the tern "affiliate means any-sharehcider-of-the
transferring-cerperatien; any corporation or entity ewned or
controlled, directly or indirectly, by the transferring
corporation;-er-any-ether-cerperatien-er-entity-owuned-er
centreiied;-directiy-er-indirectiy;-by-any-shareheider-ef-the
transferring-cerperatien.

(d) Any transfer by a partnership to any of its
partners.

(e) Any conveyance of an interest in a mobile home
park incidental to the financing of such mobile home park.

(f) Any conveyance resulting from the foreclosure of a
mortgage, deed ef trust, er other instrument encumbering a

?
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mobile home park or any deed given in lieu of such
fereclosure.

(g) Any zale er transfer betwsen or amang joint
tenants or tenants in common owning a mobile home park.

(h) Any exchange of a mobile home park for other real
property, whether or not such exchange also involves the
paysent of cash er ether boot.

(i) The purchase of a mebile home park by a
governmental entity under its powers of eminent domain.

Section 6. Puaragraph (b) of subsection (5) of =mection
723.031, Florida Statutes, is amended to read:

723.031 HMobile home lot rental agreesents.--

(5) The rental agreement shall contain the lot rental
amount and services included. An increase in lot rental
amount upon expiration of the term of the lot rental agreesent
shall be in accordance with ss. 723.033 and 723.037 or s.
723,059(4), whichever ix applicable, provided that, pursuant
to s. 728.059(4), the amount of the lot rental increase is
disclosed and agreed to by the purchaser, in writing. An
increase in lot rental amount shall not be arbitrary or
discrimninatory between similarly situated tenants in the park.
No lot rental amount may be increased during the term of the
let rental agreement, except:

(b) For pass-through charges as defined in s.
723.003(11)¢€16).

Section 7. This act shall take effect October 1, 1997.

]
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Florida House of Representatives - 1997

By Representatives Crow, Kelly, Spratt, Safley, Culp,
Fasano, Sindler and Broun

A bill to be entitled
An act relating to the Florida Mobile Home Act;
amending =. 723.003, F.S.; defining the term
"pass-on charge’™; amending s. 723.035, F.S.;
prohibiting certain rules or regulations;
amending s. 723.037, F.S.; revising language
with respect to lot rental incresases; amending
s 723.0381, F.5.; deleting reference to
arbitration; amending s. 723.063, F.S.;
authorizing mobile home owners®’ associations to
defend actions for rent or possession; amending
s. 723.071, F S.; revising language with
respect to the sale of mobile home parks;
amending s. 723.083, F.S.; revising langumgs
with respect to governmental actions affecting
the removal of mobile home owners; amending s.
723.031, F.S.; correcting a cross reference, to

conform; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (10) through (14) of section
723.003, Florida Statutes, are renumbered as subsections (11)
through (15), respectively, and a new subsection {10) is added
to said section to read:

723.003 Definitions.--As used in this chapter, the
following words and terms have the following meanings unless
clearly indicated otherwise:

B - i or_ad
valorem property tsxes and utility chardes. or increages of
it) | id | bile } a_t) I ia
1

CODING: Deletions are strieken; additions are underlined.




0 00N D NN

W W NN D RN R NN D N e R s e e e b e e
M O W O N O U S W N~ o B0 Yy e In D W N - O

Florida House of Representatives - 1997 HB 1299
568-126-97

reimbursement of such charges paid by the park owper, provided
that the ad valorem property taxes and utility charges are not
i in in the remmi of the lot rental

am t and vid ur ther a £
valorem taxes or utility charges, or increases of either, wag
i i was bei ed on m3 a matter of
o ar W d the mobi )

guner., or such passing on was suthorized by law,

Section 2. Subsection (3) is added to section 723.035,
Florida Statutes, to read:
723.035 Rules and regulations.--

(3) No rule or requlation shall prohibit g praviously
mobj ome fro in locate mobi
ark ovided that such home sha ° arabl

a a ition to s alre i

pacgk.

Section 3. Subsection (4) of section 723.037, Florida
Statutes, is amended to read:

723.037 Lot rental increases; reduction in services or
utilities; change in rules and regulations; mediation.--

(4)(g) A committee, not to exceed five in number,
designated by a majority of the affected mobils home owners or
by the board of directors of the homeowners' association, if
applicable, and the park owner shall meet, at a mutually
convenient time and place within 30 days after receipt by the
homeowners of the notice of change, to discuss the reasons for
the increase in lot rental amount, reduction in services or

utilities, or change in rules and regulations.

ark owner sh in qood fajt
= lain all al fact resulti i
jsion increase the lot renta redu vic or

2
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utilitjes, or change rules and regulstions. including thoge

9 ti ci c ropoged. The perk
oupec _pay _not limit the discussion of the roasons for the
iti uch as, bu o imj o,

insreages in_operstional cogts, chandes in economic
sonditions. or renti charged by comparable mobile home parks.
A written summary of s}l material factors disclozed by the
park_owner shall be doljvered to the homsowpers st the
meeting. Asy such reasons pot digclosed st the meotang by the
park ownor shall not be admissable into evidence in any
sSubsequent admanistrative procedure or cjvil action between
the partied.

Section 4 Section 723.0381, Florida Statutes, is
amended to read:

723.0381 Civil actionsj;-arbatratien.--

€493 After mediation of a disputa pursuant to s.
723.038 has failed to provide a resolution of the dispute,
either party may file an action in the circuit court.

€2)--fhe-court-shaii-refer-the-act:ion-to-a-panei-of
three-arbitrators-fer-court-annexed-nonbinding-arbitratien
pursuant-te-ss-44:103-and-the-Florida-Rules-of-Eivii
Procedare;-except-that-compensatxon-for-the-arbitrators-shaii
be-in-accordance-with-the-autherized-rate-for-circuit-court
mediators-:n-that-judiciai-circuit:--fhe-court-shaii-assess
the-parties-equaiiy-to-pay-the-compensation-awarded-to-the
arbitrators-if-neither-party-requests-a-tr:iai-de-novo:--if-a
party-has-filed-for-a-tr:ai-de-novo;-the-party-shaii-be
essessed-the-arbitratien-costs;-court-costs;-and-aether
reasonable-costs-of -the-opposing-party;-inciuding-attorney’s
fees;-investigation-expenses;-and-expenses-for-expert-or-other
testimony-or-evidence-incurred-after-the-arbitratzon-hearang

3
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if-the-judgment-wpen-the-triai-de-novo-is-not-more-favorabie
than-the-arbitration-decision---If-subsequent-to-arbitratzon-a
party-files-for-a-triai-de-novo;-the-arbitration-decision-mmy
be-made-knewn-to-the-judge-oniy-after-he-has-entered-his-order
en-the-merits:

Section 5. Section 723.063, Florida Statutes, is
amended to read:

723.063 Defenses to action for rent or possession;
procedure. -~

(1) In any action based upon nonpayment of rent or
seeking to recover unpaid rent, or a portion thereof, or a
rent increase, the mobile home owner gr mobile home owners'
gssociation may defend upon the ground of a material
noncompliance with any portion of this chapter or may raise
any other defense, whether legal or equitable, which he may
have. The defense of material noncompliance may be raised by
the mobile home owner or mobile home owners' assocjiation only
if 7 days have elapsed after he has notified the park owner in
writing of his intention not to pay rent, or a portion
thereof, based upon the park owner's noncompliance with
portions of this chapter, specifying in reasonable detail the
provisions in default. A material noncompliance with this
chapter by the park owner is a complete defense to an action
for possession based upon nonpayment of rent, or a portion
thereof, and, upon hearing, the court or the jury, as the case
may be, shall determine the amount, if any, by which the rent
is to be reduced to reflect the diminution in value of the lot
during the period of noncompliance with any portion of this
chapter. After consideration of all other relevant issues,

the court shall enter appropriate judgment.

4
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(2) 1In any action by the park owner or a mobile home

owner of mobjle home owpers' association brought under
subsection (1), the mobile home owner of mobile higme owners”
associmtion shall pay into the registry of the court that

portion of the accrued rent, 1f any, relating to the claim of
material noncompliance as alleged in the complaint, or as
determined by the court. The court shall notify the mobile

home owner or mobile home onnors' agsocigtjon of such
requirement. The failure of the mobile home owner of mobils

homo owners' mssocistjon to pay the rent, or portion thereof,
into the registry of the court as required herein constitutes
an absolute waiver of the mobile home owner's gr mobile home

owners' associgtjon's defenses other than payment, and the

park owner is entitled to an immediate default.

(3) When the mobile home owner or mobile home owners'
association has deposited funds into the registry of the court
in accordance with the provisions of this section and the park
owner is in actual danger of loss of the premises or other
personal hardship resulting from the loss of rental income
from the premises, the park owner may apply to the court for
disbursement of all or part of the funds or for prompt final
hearing, whereupon the court shall advance the cause on the
calendar The court, after preliminary hearing, may award all
or any portion of the funds on deposit to the park owner or
may proceed i1mmediately to a final resolution of the cause

Section 6 Section 723.071, Florada Statutes, is
anended to read:

723.071 Sale of mobile home parks --

{(1)(a) If a mobile home park owner offers a mobile
home park for sale cej i to purchaze
the park that he or she intends to comsidor or make a counter

5
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offer to, he shall notify the officers of the homeowners’
association created pursuant to ss. 723.075-723.079 of his
offer or the bona fide offer of purchase, stating the price
and the terms and conditions of sale.

(b) The wobile home owners, by and through the
association defined an s. 723.075, shall have the right to
purchase the park, provided the home owners meet the price and
terms and conditions of the a fid fe urch ox the
offer by the mobile home park owner by executing a contract
with the park owner within 45 days, unless agreed to
otherwise, from the date of mailing of the notice and provided
they have complied with ss. 723.075-723.079. If a contract
between the park owner and the association is not executed
within such 45-day period, then, unless the park owner
thereafter elects to offer the park at a price lower than the
price specified in his notice to the officers of the
homeowners' association, he has no further obligations under
this subsection, mnd his only obligation shall be as set forth
in subsection (2).

(c) If the bona fide offer of purchase includes other

opert r more than one mobile hom ar the mobile home

owners shall have the ri to purchase t in which
reside for the price and terms and conditionz as the a
to sai eparate and t from the other properties, T
ark owne: all noti the homeowners’ mssociatjo
ir i a ( and 1 rate
ce, t and conditi of eac k which j t of

an offer consisting of more than one park.
(2)¢c3 1If the park owner thereafter elects to offer

the park at a price lower than the price specified i1n has

notice to the home owners, the home owners, by and through the
[
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association, will have an additional 10 days to meet the price
and terms and conditions of the park owner by executing =
contract.

¢23--If-a-mobile-home-park-owner-receives-a-bona-fide
eoffer-to-purchase-the-park-that-he-intends-to-consider-or-make
a-counteroffer-to;-his-oniy-ebiigation-shaii-be-te-notify-the
efficers-of-the-hemeowners?!-association-that-he-has-received
an-of fer-and-disclose-the-price-and-materiai-terms-and
conditions-wpon-which-he-would-censider-seliing-the-park-and
consider-any-offer-made-by-the-home-owners;-provided-the-heme
owners-have-compized-with-ss:-723-875-723:079--Yhe-park-ewner
shaii-be-under-no-obizgation-to-seii-to-the-home-owners-or-to
interrupt-or-delay-other-negotiations;-and-he-shaii-be-free-at
any-time-to-execute-a-contract-for-the-sate-of-the-park-to-a
party-or-parties-other-than-the-home-owners-er-the
associations

{3){a) As used in subsections (1) and (2}, the term
"notify"” means the placing of a notice in the United States
mail addressed to the officers of the homeowners’ association.
Each such notice shall be deemed to have been given upon the
deposit of the notice in the United States mail.

(b) As used in subsections subsection (1) and (2), the
term "offer' means any =zolicitation by the park ouner to the
general public.

(4) This section does not apply to:

(a) Any sale or transfer to a person who would be
included within the table of descent and distribution if the
park owner were to die intestate.

(b) Any transfer by gift, devise, or operation of law.

(c) Any transfer by a corporation to an affiliate. As
used herein, the term "affiliate” means any-shareheider-of-the

?
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transferring-cerporatien; any corporation or entity owned or
controlled, directly or indirectly, by the transferring
corporation;-or-any-other-corporation-or-entity-owned-or
controlied;-directly-or-indarectiy;-by-any-shareholder-of-the
transferrxng-corporation.

(d) Any transfer by a partnership to any of its
partners.

(e) Any conveyance of an interest in a mobile home
park incidental to the financing of such mobile hame park.

(f) Any conveyance resulting from the foreclosure of a
mortgage, deed of trust, or other instrument encumbering a
mobile home park or any deed given in lieu of such
foreclosure

(g) Any sale or transfer between or among joint
tenants or tenants in common owning m mobile home park.

(h) Any exchange of a mobile home park for other real
property, whether or not such exchange also involves the
payment of cash or other boot.

(1) The purchase of a mobile home park by a
governmental entity under its powers of eminent domain.

Section 7, Section 723.083, Flaridam Statutes, is
amended to read:

723.083 Governmental action affecting removal of
mobile home owners.--No agency of municipal, local, county, or
state government shall approve mny application for rezoning,
or take any other official action, which would result in the
removal or relocation of mobile home owners residing in a
mobile home park without first determining that adequate
mobile home parks or-ether-switable-faciiities exaist for the

relocation of the mobile home owners.

CODING: Deletions are sirieken; additions are underlined.




W N & N &, WD -

Ll el o
> W N H O

16
17
18
19
20
21
22
23
24
25
26
27
28

30
31

Florida House of Representatives - 1997 HB 1299
568-126-97

Section 8. Paragraph (b) of subsection (5) of section
723.031, Florida Statutes, is mmended to remd:

723.031 Mobile home lot rental agreements.--

(5) The rental agresment shall contain the lot rental
amount and services included. An increase in lot rental
amount upon expiration of the term of the lot rental agreement
shall be in accordance with ss. 723.033 and 723.037 or s,
723.059(4), whichever is applicable, provided that, pursuant
to s. 723.059(4), the amount of the lot rental increase is
disclosed and agreed to by the purchaser, in writing. An
increase in lot rental amount shall not be arbitrary or
discriminatory between similarly situated tenants in the park.
No lot rental amount may be increased during the term of the
lot rental agreement, except:

(b) For pass-through charges as defined in s.
723.003(11) €183,

Section 9. This mct shall take effect October 1, 1997.

HOUSE SUMMARY

Revises the provisions of the Florida Mobile Home Act to:

1 Define the term "pass-on charge.”

2, Provide that no park rule or regulation shall
prohibit a previously owned mobile home from being
permanently located in a mobile home park, provided that
such home 1is of comparable age and condition to homes
already existing in the park.

. Revise language with respect to lot rental
increases.

4, Authorize mobile home owners' associations to
defend actions for rent or possession under described
circumstances.

. Revise language with respect to the sale of
mobile home parks.

6. Delete reference to arbitration.

See bill for details.

9
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By Senators Latvala, Brown-Waite, Kurth, Dudleg, Grant, Crist,
Lee, Cowin, Sullivan, Dyer, McKay, Myers, Campbell, Dantzler

and Burt
19-384-97

1 A bill to be entitled

2 An act relating to mobile homes; amending s.

3 723.003, F.5.; defining the term "pass-on

4q charge*; amending s. 723.035, F.S.; prohibiting
S certain mobile home park rules and regulations:
6 amending s. 723.037, F.S.; requiring a mobile

7 home park owner to disclose material factors

B that Jjustify a change in rentals, services,

9 utilities, or rules; amending s. 723.0381,

10 F.S.; deleting court-ordered arbitration;

11 amending s. 723.063, F.S; providing for the

12 participation of mobile home owners'

13 associations in certain legal actions; amending
14 s. 723.071, F.S.; providing conditions for the
15 sale of mobile home parks to mobile home
16 owners; revising the definition of the term

17 “affiliate"; amending s. 723.083, F.S.;
18 removing other suitable facilities from

19 governmental action affecting removal or
20 relocation of mobile home owners:; providing an
21 effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Present subsections (10), (1%), (12), (13),

N
[=al

and (14) of section 723.003, Florida Statutes, are

27| redesignated as subsections (11), (12), (13), (14), and (15),
28] respectively, and a new subsection (10) is added to that

29} section to read:

30

31
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723.003 Definitions.——As used in this chapter, the
following words and terms have the following meanings unless
clearly indicated otherwise:

(10) The term "pass—on charge” means a charge for ad
valorem property taxes and utility charges, or increases of

either, to be paid by a mobile home owner to the park owner an

reiambursement of the charges paid by the park owner, 1f the ad

valorem property taxes and the utility charges are not
otherwise being collected in the remainder of the 1ot rentail
amount and the pass-on of the ad valorem taxes or utility

charges, or increases of either, was disclosed prior to
tenancy, was being passed on as a matter of custom between the

O W W ~N N N & W N

- -
N =

—_
W

mobile home park owner and the mobile home owner, or the

pass-on was authorized by law.
Section 2. Section 723.035, Florida Statutes, is

- ea -
= )

amended to read:

.y
~

723.035 Rules and regulations.——

-
(2]

(1) A copy of all rules and regulations shall be

~-
O

posted 1n the recreation hall, if any, or in some other

N
(=)

conspicuous place in the park.

~
-

2 A rule or requlation may n rohibit a previousl

0N
N

owned mobile home from being permanently located in a_mobile
home park if the home is of comparable age and comparable
condition to homes already existing in the park.

(3)¢2¥ A No rule or regulation may not sheii provide

N
w

n
-

NN
N N

for payment of any fee, fine, assessment, or charge, except as

N
~

otherwise provided in the prospectus or offering circular

N
@

filed under s. 723.012, if one is required to be provided, and

N
\O

until after the park owner has complied with the procedure set
forth in s. 723.037.

w W
- O
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Section 3. Subsection (4) of section 723.037, Florida

—-

Statutes, 1s amended to read:

723.037 Lot rental 1increases; reduction i1n services or
utilities; change in rules and regulations; mediation.-—-

(4)(a) A committee, not to exceed five in number,
designated by a majority of the affected mobile home owners or
by the board of directors of the homeowners' association, if
applicable, and the park owner shall meet, at a mutually
convenient time and place within 30 days after receipt by the

(= - T T T )

-

homeowners of the notice of change, to discuss the reasons for

the increase in lot rental amount, reduction in services or

-
N e

utilities, or change in rules and regulations.

13 (b) At the meeting, the park owner shall in good faith
14| disclose and explain all material factors resulting in the

—
w

decision to increase the lot rental amount, reduce services_ or

utilities, or change rules and requlations, including how

—y
[=a)

-
~

those factors justify the specific change proposed. The park

-
pe

owner may not limit the discussion of the reasons for the
change to generalities only, such as, but not limited to,
increases in ogperational costs, changes in economic
conditions, or rents charged by comparable mobile home parks,
A written summary of all material factors disclosed by the
park owner shall be delivered to the homeowners at the
meeting, Any reasons not disclosed at the meeting by the park
owner are not admissible into evidence_in any subseguent
administrative procedure or civil action between the parties.
Section 4. Section 723.0381, Florida Statutes, is

-
\O

N NN
w N = O

NN
[ K S

NN
R~

amended to read:

N
\O

723.0381 Civil actionsy-arbitration.-—

w w
- O
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{4y After mediation of a dispute pursuant to s.
723.038 has failed to provide a resolution of the dispute,
either party may file an action in the circuit court.

t2)—-2he-court—shaii-refer—the-action-to—a-panet~of
three-arbrtrators—for—court-annexed-nonbinding-arbitration
pursuant—to—-ss—44-193-and-the-Fiorzda-Rutes—of-Eivat
Procedurer—except—that-compensation—for-the—-arbitrators-sha::
be-in—-acecordance-with-the-authorized-rate-for-circutt-court

mediators—an—that-judretat—-circuit-——The-counrt-shaii-assess

O W o NS i s W N

—_

the-parties-equatiy-to~pay—-the—compensation—awarded-to-the

-
-

arbitrators—if-neither-party-requests—a—triat—-de-novov——-if-a

ury
[

party—has-fried—for-a—-triai-de-novor-the-party-shaii-be

-
(V%)

assessed-the-arbitration-costs;—court—-costsr—and—-other

—-
>

reasonabie-costs-of-the-opposing-partyr-inctuding-attorney's

—-
(5]

fees;-investigation-expenses;-and-expenses—for-expert-or-other

-
o

testimony~or~evidence-incurred-after-the-arbztratron-hearing

-
~

if£-the-judgment-upon-the-triai-de-novo-is—not-more-£favorabie

-
@

than-the-arbitration-deciston-—-If-subsequent-to-arbitration-a

-
']

party—-fiites—for—a—-trrai-denovor-the-arbitration-decisron-may

N
[«]

be-made-known—to~-the~qudge-oniy-after—-he-has—entered-his—order

N
—

on~—the-meritss

[
N

Section 5. Section 723.063, Florida Statutes, is

N
w

amended to read:

N
[

723.063 Defenses to action for rent or possession;

~
w

procedure.——

N
o0

(1) 1In any action based upon nonpayment of rent or

~
~

seeking to recover unpaid rent, or a portion thereof, Qr a

rent increase, the mobile home owner or mobile home owners'
association may defend upon the ground of a material

w NN
(=T - - <)

noncompliance with any portion of this chapter or may raise

w
pey

any other defense, whether legal or eguitable, which is
4

CODING: Words strrcken are deletions; words underlined are additionms.



FLoripa Senate - 1997 SB 750
19-384-97

p—y

available he-may-have. The defense of material noncompliance
may be railsed by the mobile home owner or mobile home owners'
association only if 7 days have elapsed after he-has—not:fzred
the park owner has been notified in writing of the his
intention not to pay rent, or a portion thereof, based upon
the park owner's noncompliance with portions of this chapter,
specifying i1n reasonable detail the provisions in default. A
material noncompliance with this chapter by the park owner 1s

a complete defense to an action for possession based upon

Q W W ~N o s WN

-

nonpayment of rent, or a portion thereof, and, upon hearing,

-
—

the court or the jury, as the case may be, shall determine the

—_
%)

amount, 1f any, by which the rent 1s to be reduced to reflect

—_
(]

the diminution in value of the lot during the period of

-
>

noncompliance with any portion of this chapter. After

consideration of all other relevant issues, the court shall

- -
o W

enter appropriate judgment.

-
~

(2) In any action by the park owner or a mobile home

[«

owner or mobile home owners' association brought under

-
\0

subsection (1), the mobile home owner or mobile home owners'

N
Q

association shall pay into the registry of the court that

N
pary

portion of the accrued rent, if any, relating to the claim of

[
N

material noncompliance as alleged in the complaint, or as

N
[

determined by the court. The court shall notify the mobile

home owner Qr mobile home owners' association of such

requirement. The failure of the mobile home owner or mobile

NN D
SN e

home owners' association to pay the rent, or portion thereof,

into the registry of the court as-required-herein constitutes

an absolute waiver of the mobile home owner's or mobile home

[N I N
-2 - |

owners' association's defenses other than payment, and the

w
(=}

park owner is entitled to an immediate default.

w
-
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(3) When the mobile home owner or mobile home owners'

association has deposited funds into the registry of the court
in accordance with the provisions of this section and the park
owner is in actual danger of loss of the premises or other
personal hardship resulting from the loss of rental income
from the premises, the park owner may apply to the court for
disbursement of all or part of the funds or for prompt final
hearing, whereupon the court shall advance the cause on the

calendar. The court, after preliminary hearing, may award all

-
Q W X N D tn s W N

or any portion of the funds on deposit to the park owner or

-
-

may proceed immediately to a final resolution of the cause.

12 Section 6. Section 723.071, Florida Statutes, is
13| amended to read:

14 723.071 Sale of mobile home parks.-—-

15 {1)(a) If a mobile home park owner offers a mobile

16|/ home park for sale, or receives a bona flde offer to purchase
17| the _park that the park owner intends to consider or make a
18} counteroffer to, the park owner he shall notify the officers

19| of the homeowners' association created pursuant to ss.

20| 723.075-723.079 of the park owner's his offer or the bona fide
21| offer to purchase, stating the price and the terms and

22| conditions of sale.

23 {b) The mobile home owners, by and through the

24| association defined in s. 723.075, sha:: have the right to

25| purchase the park, if provided the home owners meet the price

26| and terms and conditions of the bona fide offer to purchase or
27| the offer by the mobile home park owner by executing a

28] contract with the park owner within 45 days, unless agreed to

29} otherwise, from the date of mailing of the notice and provided
30] they have complied with ss. 723.075-723.079. If a contract

31| between the park owner and the association is not executed
6
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1| within such 45-day period, then, unless the park owner

2| thereafter elects to offer the park at a price lower than the
3| price specified in the his notice to the officers of the

4 homeowners' association, the park owner he has no further

5| obligations under this subsectiony-and-his—onty-obiigation

6| shati-be—as-set-forth-in—subsectron-{2}.

7 (c) 1f the bona fide offer includes other_ property or

Bl more than one mobile home park, the mobile home owners have

9] the right to purchase _the park in which they reside for the

10 price and terms and conditions as they relate to the_park

11| separate from the other properties. The park owner shall

12| notify the homeowners' association as_required in_paragraph

13/ (1)(a), and_shall separately state the price, terms, and

14} conditions of each park that is a part of an offer consisting

15| of more than one park.

16 (2)tey If the park owner thereafter elects to offer

17| the park at a price lower than the price specified in the his
18] notice to the home owners, the home owners, by and through the
19| association, will have an additional 10 days to meet the price
20| and terms and conditions of the park owner by executing a

21| contract.

22 t24—Zf-a-mobite-home-park-owner—receives-a—bona-£fide
23| offer-to-purchase-the-park—that-he-intends—to-consider-or-make
24| a—counteroffer-tor—his—-oniy-obirgation-shatt-be-to-notify-che
25| officers—of-the-homeownersi-assocration—that-he-has—received
26| an—offer—and-disciose-the-price-and-materrat—terms—and

27| eonédittons—upon-which-he-wouitd—-consider—seiirng-the-park-and
28| consider—any-offer-made—by-the-home-owners;—provided-the—home
29| owners-have-comptied-with—ss--723-635-¥23-879+-The-park-owner

30| shati-be-under-no-obiigation-to-seiri-to-the-home—-owners-or-to

31] interrupt-or—-detay-other-negotiations;—and-he-shati-be-free-at

7
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1'any-time—to—exeeute*a-contract—for“the-saie—of-the—park~to~a
Party-or-parties—other—than-the-home-owners-or-the
associations

(3)(a) As used in subsection subsections (1) and-t2),
the term "notify" means the placing of a notice in the United
States mail addressed to the officers of the homeowners'
association. Each such notice shall be deemed to have been
given upon the deposit of the notice in the United States

mail.

Q WOV ® N e W N

(b) As used in subsection (1), the term “offer* means

—

any solicitation by the park owner to the general public.

12 (4) This section does not apply to:

13 (a) Any sale or transfer to a person who would be

14| included within the table of descent and distribution if the
15| park owner were to die intestate.

16 (b) Any transfer by gift, devise, or operation of law.
17 {(c) Any transfer by a corporation to an affiliate. As

8| used in this paragraph herein, the term “affiliate” means any
19| sharehotder-of-the-transferring-corporation; any corporation
20{ or entity owned or controlied, directly or indirectly. by the
21| transferring corporationt—or-any-other-corporation-or—entrty
22| owned-or—controiied;—directiy-or-andirectiys;-by-any

23| sharehotder-of-the-transferring-corperation.

24 (d) Any transfer by a partnership to any of its

2S| partners.

26 (e) Any conveyance of an interest in a mobile home

}7| park incidental to the financing of such mobile home park.

28 (f) Any conveyance resulting from the foreclosure of a
29| mortgage, deed of trust, or other instrument encumbering a

30| mobile home park or any deed given in lieu of such

31| foreclosure.
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(g) Any sale or transfer between or among joint
tenants or tenants in common owning a mobile home park.

(h) Any exchange of a mobile home park for other real
property, whether or not such exchange also involves the
payment of cash or other boot.

(1) The purchase of a mobile home park by a
governmental entity under its powers of eminent domain.

Section 7. Section 723.083, Florida Statutes, 1is

amended to read:

O W 0o N o s W N

-

723.083 Governmental action affecting removal of

-
N

mobile home owners.--An Ne agency of municipal, local, county.,

-
N

or state government may not shaii approve any application for

-
w

rezoning, or take any other official action, which would

result in the remcval or relocation of mobile home owners

(S

residing in a mobile home park without first determining that

—
o

adequate mobile home parks or-other—suitabie-facitaties exist

for the relocation of the mobile home owners.

—
~J

Section 8. This act shall take effect October 1, 1997.

-
O o
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SENATE SUMMARY

Amends the "Florida Mobile Home Act® to: define the term
"pass-on charge"; prohibit certain rules; require
dlsclosure of mater:al factors; delete court-ordered
arbitration; allow participation of mobile home owners'
associations in certain legal actions; revise conditions
for the sale of mobile home parks; and remove other
sultable facilities from governmental action affecting
removal or relocation of mobile home owners.

W HOoONNN NN N
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By the Committee on Community Affairs and Senators Latvala,
Brown-Waite, Kurth, Dudley, Grant, Crist, Lee, Cowin,
Sullivan, Dyer, McKay, Myers, Campbell, Dantzler and Burt

316-1784-97

=y

A bill to be entitled

2 An act relating to mobile homes; amending s.

3 723.003, F.S.; defining the term “pass-on

4 charge"; amending s. 723.037, F.S.; requiring a

5 mobile home park owner to disclose material

6 factors that justify a change in rentals,

7 services, utilities, or rules; amending s,

8 723.0381, ®.S.; deleting court-ordered

9 arbitration; amending s. 723.063, F.S;

10 providing for the participation of mobile home

11 owners' associations in certain legal actions;

12 amending s. 723.071, F.S.; providing conditions

13 for the sale of mobile home parks to mobile

14 home owners; revising the definition of the

15 term “"affiliate”; providing an effective date.

16

17| Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Present subsections (10), (%1), (12), (13),
20l and (14) of section 723.003, Florida Statutes, are

21| redesignated as subsections (11), (12), (13), (14), and (15),
22| respectively, and a new subsection (10) is added to that
23| section to read:

24 723.003 Definitions.--As used in this chapter, the
25| following words and terms have the following meanings unless
26| clearly indicated otherwise:

27 1 The term " Che arge" ns bhar

28) valorem proper X nd utility charges incr

29| either, to be paid by a mobile home owner if the ad valorem
30| preoper xes and the utili rge I i

31} collected in the remainder of the lot rental amount and the

5
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1| pass—on of the ad valorem taxes or utility charges, or
2| increases of either, was disclosed prior to tenancy, was being|
3| passed on as a matter of custom between the mobile home park

4] owner and the mobile home owner, or the pass-on was authorized

by law.
Section 2. Subsection (4) of section 723.037, Florida

5

6

7| Statutes, is amended to read:

B8 723.037 Lot rental increases; reduction in services or
9| utilities; change in rules and regulations; mediation.--

0

1 {(4){a) A committee, not to exceed five in number,

11| designated by a majority of the affected mobile home owners or

12| by the board of directors of the homeowners' association, if

13| applicable, and the park owner shall meet, at a mutually

14{ convenient time and place within 30 days after receipt by the

15| homeowners of the notice of change, to discuss the reasons for

16| the increase in lot rental amount, reduction in services or

17| utilities, or change in rules and regulations.

18 {b) At the meeting, the park owner shall in good faith

19 disclose and explain a1l material factors resulting in the

20| decision to increase the lot rental gmount, reduce services or

21jutilities, or change rules and requlations, including bow

22| those factors justify the specific change proposed. The park

23| owner may not limit the discussion of the reasons for the

24| change to generalities only, such as, but not limited to,

25! increases in operational cqsts, changes in economic

26| conditions, or rents charged by comparable mobile home parks.

27( A written summary of all material factors disclosed by the

28| park owner shall be delivered to the homeowners at the

29| meeting. Any reasons not disclosed at the meeting bv the park

30| owner are not admissible into evidence in any subseguent

31| administrative procedure or civil action between the parties,
2

CODIMG: Words stricken are deletions; words underlined are additionms.



FLoriDA SenaTe - 1997 CS ror SB 750
316-1784-97

-

Section 3. Section 723.0381, Florida Statutes, is
amended to read:

723.0381 Civil actionsr-arbitration.--

t+) After mediation of a dispute pursuant to s.
723.038 has failed to provide a resolution of the dispute,
either party may file an actionm i1n the circuit court.

t2)--The-court-shati-refer—the-action-to-a-panei-of
three-arbitrators—for—court-annexed—nonbinding-arbitration

pursuant-to-st—447163-and-the-Florida-Rutes-ofé-Civit

O W 0O ~N O N & W N

-

Procediire;—except—that—-compensation-for-the-arbitrators-shaii

-
—_

be-tn-accordance-with-the-auvthorized-rate-for-circuit—coure

~N

mediators—-in—-that-9udiciat-crrcuit--—The—court-shati-assess

-
w

the-parties—-egquaiiy-to—pay-the—compensation-awarded-to—the

'S

arbitrators-if-neither-party-requests-a-triat-de—novor——if-a

-
wm

party—has-£fiied-£for-a-triax-de—novor-the-party—shaii-be

J—
[=a)

assessed-the-arbitration-costsy;—couvrt-costsy—and-other

pury
~

reasonabie-costs-of-the—opposing-partyr—inciuding-attorneyts

-
[~

feesy-investigation-expenses;—and-expenses—for-expert—or-other

e
el

testimony-or-evidence-incurred-after-the-arbitration-hearing

o~
o

2f-the—4udgment—upon—the-triai-de—novo—is—not-mere—£favorabie

N
-

than-the—arbitration—-decision--—Ff-subsequent-to-arbitration-a

N
N

party-fites-for-a-trrait-de-novor-the-arbitration-decision-may

[ 54
w

be-made~known-to-the-4udge-onty-after-he-has—entered-his-order

24} on—the-merits~

25 Section 4. Section 723.063, Florida Statutes, is

26| amended to read:

27 723.063 Defenses to action for rent or possession;

28| procedure.— °

29 (1) In any action based upon nonpayment of rent or

30| seeking to recover unpaid rent, or a portion thereof, or a

31| zent increazse, the mobile home owner or mobile home owners'
3
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1| association may defend upon the ground of a material
noncompliance with any portion of this chapter or may raise
any other defense, whether legal oz equitable, which is
avajlable he-may-have. The defense of material nonmcompliance

may be raised by the mobile home owner or mobile home owners'

association only if 7 days have elapsed after he-has-—notified

the park owner has been notified in writing of the his

D N D N e WD

intention not to pay rent, or a portion thereof, based upon

9] the park owner's noncompliance with portions of this chapter,
10| specifying in reasonable detail the provisions in default. A
11] material noncompliance with this chapter by the park owner is
12| a complete defense to an action for possession based upon

13| nonpayment of rent, or a portion thereof, and, upon hearing,
14] the court or the jury, as the case may be, shall determine the
15| amount, if any, by which the rent is to be reduced to reflect
16| the diminution in value of the lot during the period of

17| noncompliance with any portion of this chapter. After

18] consideration of all other relevant 1issues, the court shall
19| enter appropriate judgment.

20 (2) In any action by the park owner or a mobile home
21| owner or mobile home owners' association brought under

22] subsection (1), the mobile home owner or mobile home owners'
23! association shall pay into the registry of the court that

24| portion of the accrued rent, if any, relating to the claim of
25 material noncompliance as alleged in the complaint, or as

26| determined by the court. The court shall notify the mobile

27} home owner or mobile home owners' association of such
28| requirement. The failure of the mobile home owner or mobile

29| home owners' association to pay the rent, or portion thereof,

30| into the registry of the court as—regquired-herein constitutes

31| an absolute waiver of the mobile home owner's or mobile home
4
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owners' association's defenses other than payment, and the

park owner is entitled to an immediate default.

(3) When the mobile home owner or mobile home owners'

association has deposited funds into the registry of the court

in accordance with the provisions of this section and the park
owner is in actual danger of loss of the premises or other
personal hardship resulting from the loss of rental income
from the premises, the park owner may apply to the court for

disbursement of all or part of the funds or for prompt final

O W O N O O > W N

-

hearing, whereupon the court shall advance the cause on the

—_
poy

calendar. The court, after preliminary hearing, may award all

12| or any portion of the funds on deposit to the park owner or
13 may proceed immediately to a final resolution of the cause.
14 Section 5. Section 723.071, Florida Statutes, 1s

15| amended to read:

.6 723.071 Sale of mobile home parks.——

17 (1)(a) If a mobile home park owner offers a mobile

18| home park for sale, or receives a bona fide offer to purchase

19| th rk that the rk b

20] counteroffer to, the park owner he shall notify the officers
21| of the homeowners' association created pursuant to ss.

22| 723.075-723.079 of the park owner's his offer or the bona fide
23| offer to purchase, stating the price and the terms and

24| conditions of sale.

25 (b) The mobile home owners, by and through the

26| association defined in s. 723.075, shai:x have the right to

27| purchase the park, if provided the home owners meet the price
28| and terms and conditions of the bona fide offer to purchase or
°9) the offer by the mobile home park owner by executing a

40} contract with the park owmer within 45 days, unless agreed to

31| otherwise, from the date of mailing of the notice and provided
5
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they have complied with ss. 723.075-723.079. If a contract
between the park owner and the assoclation is not executed
within such 45-day period, then, unless the park owner
thereafter elects to offer the park at a price lower than the
price specified in the his notice to the officers of the
homeowners® assoclation, the park owner he has no further
obligations under this subsectiony-and-his—oniy-obixsgation
shaili-be-ns—set-forth—in-subsection—¢(24.

{c) If the bona fide offer includes other property or

-
- O W N N U e W N

more than one mobile home park, the mobile home owners have
the right to purchase the park in which they reside for the
price and terms and conditions as they relate to the park
separate from the other properties. The park owner shall
notify the homeowners' association as required in paragraph

(1)(a), and shall separately state the price, terms, and
conditions of each park that is a part of an offer consisting

- -
N

- =k =k A
e W

-
~

of more than one park.

(2)¢ey If the park owner thereafter elects to offer

-
O

the park at a price lower than the price specified in the his

N
(=]

notice to the home owners, the home owners, by and through the

(8]

association, will have an additional 10 days to mget the price

[
[N

and terms and conditions of the park owner by executing a

N
w

contract.

N
-»

{2)—3if-a-mobite—horie-park-owner-receives—-a-bona-£ide

N
[%)]

offer—to—purchase—the-park—that-he-intends-to-consider-or-make

N
o

a-counteroffer—tor—his—-oniy-obiigation-shati-be-to—notify-the

N
~J

officers—-of-the-homeownersi-association-that—he-has-received

N
[~ ]

an-offer-and-disciose-the-price-and-materiai-terms-and

N
o

eonditions-upon-which—he-wouid-consider-setiing-the-park-and

w
L=]

consider-any-offer-made—by—the—home-ownersy—provided-the-home

w
-

owners-have-compiied-with-ss+-723-075-723-679+-Che-park-owner
6
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shati-be-under-no-obiigation—to-seii-to—the—home—owners—or-to
interrupt-or-deiay-other-negotiations;—and-he-shaiti-be—-£free-at
any-time-to-execute—a—contract—for—the—sate—of-the-park-to-a
party-or-parties—other—than—-the—home—owners—or-the
associations

(3)(a) As used in subsection subsections (1) and-t2%,
the term *“notify" means the placing of a notice in the United
States mail addressed to the officers of the homeowners'

association. Each such notice shall be deemed to have been

O W 0 N O n oua w N

-

given upon the deposit of the notice in the United States

mail.

-
N

(b) As used in subsection (1), the term "offer" means

—
w

any solicitation by the park owner to the gemneral public.

-
[

(4) This section does not apply to:

—
w

(a) Any sale or transfer to a person who would be

—
[-a)

included within the table of descent and distribution if the

-
~

park owner were to dle intestate.

—-
@

(b) Any transfer by gift, devise, or operation of law.

—
O

{c) Any transfer by a corporation to an affiliate. As

¥
(=]

used in this paragraph herein, the term "affiliate" means any

N
-

shareholder-of-the-transferring-corporations any corporation

N
N

or entity owned or controlled, directly or indirectly, by the

N
[

transferring corporationt-or-any-other—-corperation-or—enttty

N
>

owned—or—-controiiedr-directiy-or-indrrectiyy-by—any

N
w

sharehotder-of-the—transferring—corporation.

N
[=a)

(d) Any transfer by a partnership to any of its

N
~4

partners.

N
(=

(e) Any conveyance of an interest in a mobile home

[N
N d

park incidental to the financing of such mobile home park.

w
o

(f) Any conveyance resulting from the foreclosure of a

w
—_

mortgage, deed of trust, or other instrument encumbering a

7
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1| mobile home park or any deed given in lieu of such
foreclosure.

(g) Any sale or transfer between or among joint
tenants or tenants in common owning a mobile home park.

(h) Any exchange of a mobile home park for other real

2
3
4
5
6| property, whether or not such exchange also involves the
7| payment of cash or other boot.

8 (1) The purchase of a mobile home park by a

9] governmental entity under its powers of eminent domain.
0

Section 6. This act shall take effect Octocber 1, 1997.

12 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR

13 Senate Bill 750

14

15| Deletes a regquirement that pass-on charges be in reimbursement
to the park owmer.

Deletes a provision which would prevent park owners from
17) adopting rules or regulations to gtohibit the location of
previously-owned moblle homes within the park.

Deletes a provision which would have relieved local

19 governments of the responslbili;x to consider "other suitable
acilities,” in addition to mobile home parks, before rezoning

20| property or taking other action which would remove or relocate

moblle home owners.

a
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HOUSE OF REPRESENTATIVES
COMMITTEE ON
REAL PROPERTY & PROBATE
BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #. HB 1299
RELATING TO: Florida Mobile Home Act

SPONSOR(S) Representative Crow & others

STATUTE(S) AFFECTED: Amending sections 723.003, 723 035, 723.037, 723.0381, 723,063,
723.071, 723.083, and 723.031, Florida Statutes

COMPANION BILL(S): SB 750

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE"
(1) REAL PROPERTY & PROBATE
(2) COMMUNITY AFFAIRS

. SUMMARY:
HB 1299 revises the Florida Mobile Home Act, Chapter 723, Florida Statutes The bill
--defines the term “pass-on charge”;

--prohibits a mobile home park from excluding previously-owned homes which meet certai
criteria,

--provides for disclosure by the park owner to home owners of factors leading to an increas
in lot rentals, reduction In services or utilities, or changes in rules or regulations;

--deletes a requirement for nonbinding arbitration of certain disputes between park owners
and home owners;

--extends the defenses and duties applicable to a mobile home owner in a civil action to a
mobile home owners’ association;

--deletes exemptions to the home owners’ right of first refusal;

--extends the first night of refusal to apply to bona fide offers to purchase the park, and
--deletes the requirement that a governmental agency consider “other suitable facilities” fo
relocating mobile home owners prior to taking an action resulting in the relocation or remova
of those owners.

The bill will take effect October 1, 1997.

This bill may have a fiscal impact.
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SUBSTANTIVE ANALYSIS:

A. PRESENT SITUATION

Chapter 723, Florida Statutes, is known as the “Florida Mobile Home Act” and provides
for regulation of mobile homes by the Division of Land Sales, Condominiums and Mobile
Homes (Division) of the Department of Professional Regulation (DBPR).

Section 723 003, Florida Statutes, provides definitions of terms used in this chapter

Section 723 031(5)(c), Florida Statutes, (1996 Supp.), permits a park owner to pass on
to home owners ad valorem property taxes and utility charges, and increases therein, if
there has been prior disciosure of the pass-on, the charges have been passed on as a
matter of custom, or if the pass-on was specifically authorized by law The pass-ons
shall be a part of the lot rental amount. The mobile home park owner must pass on such
charges within one year of payment of those charges, and is prohibited from passing on
any fine, interest, fee or increase in a charge resulting from late payment by the park
owner.

Section 723.035, Florida Statutes, governs rules and regulations. Subsection (1)
provides for posting of all rules and regulations in the recreation hall or other
conspicuous place in the park. Subsection (2) prohibits the park owner from imposing a
rule or regulation providing for payment of a fine, fee, assessment or charge, except as
provided in the prospectus or offering circular filed pursuant to section 723 012, Florida
Statutes, if required, and until the park owner has complied with the notice requirements
of section 723.037, Florida Statutes.

Further, the Division has adopted Rule 61B-32 004(1), F.A.C., which requires the park
owner to disclose in good faith all material factors resulting in the decision to increase
lot rental amounts, reduce services or utilities, or change rules and regulations. The
rule further requires the park owner to disclose specific information about the basis for
said Increases.

Section 723.037, Florida Statutes, governs notice procedures afforded mobile home
owners by the park owner when he or she increases lot rentals, reduces services or
utilities, or changes the park rules or regulations. The park owner must give written
notice to each affected mobile home owner, or the home owners’ association, If
applicable, at least 90 days prior to any such changes Subsection (4) requires that the
park owner meet with a committee representing the affected home owners within 30
days of receipt of the notice to discuss the reasons for the lot rental increase, reduction
in services or utilities, or change in the rules or regulations Subsection (5) authorizes
the home owners and the park owner to petition the division, within 30 days after the
meeting, to initiate mediation of a dispute over such changes. Before petitioning the
division, a majority of the home owners must designate in writing that the rental increase
is unreasonable; the rental increase has made the lot rental amount unreasonable, the
decrease in services or utilities is not accompanied by a decrease in rent or Is otherwise
unreasonable; or the change in the rules or regulations 1s unreasonable.

Section 723.0381, Florida Statutes, addresses arbitration in civil actions. Subsection (2)

requires the circuit court to refer a pending rental increase dispute between tenants and
a park owner to nonbinding arbitration If arbitration does not result in an agreement,
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the parties may pursue the case in circuit court However, the party that rejected the
arbitration decision and requested to proceed in circuit court must pay all costs and fees
if the trial decision is less favorable than the arbitration decision. In addition, section
723.037, Florida Statutes, authorizes the home owners and the park owner to initiate
mediation by a request to the Division.

Section 723.063, Florida Statutes, authorizes home owners to raise the defense of
material noncompliance with Chapter 723, Florida Statutes, in any action against him or
her for nonpayment of rent. Subsection (1) requires that the defense be raised after
days have elapsed since the home owner notified the park owner of his intention not to
pay rent, or a portion thereof, based upon the park owner’s noncompliance with Chapter
723, Florida Statutes. Subsection (2) requires the home owner to pay into the court’s
registry the amount of the rent relating to the claim of material noncompliance.
Subsection (3) allows the park owner to apply to the court for disbursement of the
registry funds If the park owner shows personal hardship or that he or she is in actual
danger of loss of the premises as a result of the failure to pay the subject rent

Section 723 071, Florida Statutes, governs the sale of mobile home parks. Subsection
(1)(a) requires a park owner who offers the park for sale to notify the home owners'
association, if the mobile home owners have created a home owners’ association,
pursuant to section 723 075, Florida Statutes, through section 723.079, Florida
Statutes. Paragraph (b) gives the association the right of first refusal on the park, the
association must meet the price and terms by executing a contract with the owner within
45 days from the date of mailing the notice If no contract is executed within 45 days,
the park owner has no further obligation to the association, however paragraph (c)
provides the association with an additional 10 days to meet the price and terms of the
park owner if he or she elects to offer the park at a lower price than that specified in the
notice to the association. Subsection (2) provides that the right of first refusal does not
apply to receipt, by the park owner, of a bona fide offer to purchase the park. In such
cases, his or her only obligation to the association is to notify the officers of receipt of
the offer and disclose the price and other material terms and conditions under which he
or she would consider selling the park, and consider any offer of the association.
Subsection (3) defines the term “notify” as to place notice in the U S. mail addressed to
the officers of the association, and “offer” as any solicitation by the park owner to the
general public. Subsection (4) provides the following exceptions to the first right of
refusal by home owners:

(a) Sale or transfer to a person who would be included within the table of descent and
distribution if the park owner were to die intestate,

(b) Any transfer by gift, devise or operation of law,

(c) Any transfer by a corporation to an affiliate; “affiliate” means any shareholder of the
transferring corporation; any corporation or entity owned or controlled, directly or
indirectly, by the transferring corporation; or any other corporation or entity owned or
controlled, directly or indirectly, by any shareholder of the transferring corporation,

(d) Any transfer by a partnership to one of its partners;

(e) Any conveyance of interest in the park incidental to the financing of the park,
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(f) Any conveyance resuiting from foreclosure of a mortgage, deed, or other instrument
encumbering the park property;

(9) Any sale or transfer between or among joint tenants or tenants in common owning
the park; and

() Any purchase of the park by a government entity exercising its eminent domain
powers.

Finally, section 723.083, Florida Statutes, prohibits any municipal, local, county, or state
government agency from taking rezoning or other action which would result in the
removal or relocation of mobile home owners residing in mobile home parks, unless it
first determines that there are adequate mobile home parks or other suitable facilities in
existence for relocating the mobile home owners. In an informal opinion iIssued to
Pinellas County, the Attomey General advised that the phrase “adequate mobile home
parks or other suitable facilities” means the local government must consider all facilities
suitable for the relocation of the mobile home owners, not their mobile homes See
Informal Opinion of Atty Gen. Jim Smith (January 3, 1986). The opinion includes
apartments, trailer parks, and boarding houses as examples of “other suitable facilities”
which a government may consider for the relocation of owners.

The 1996 Mobile Home Study Commission

In response to continuing litigation concerning the duration, applicability, and
amendments of the prospectus or offenng circular offered to prospective mobile home
residents, the Florida Legislature established the 1996 Mobile Home Study Commission
See section 2, Chapter 96-394, Laws of Florida The Commission was directed to
review and recommend appropriate changes to the Florida Mobile Home Act. The
Commission held five meetings and heard testimony from mobile home owners, park
owners, groups representing these parties, and the department After thoroughly
reviewing the issues, and an intervening decision by the First District Court of Appeal,
the Commission determined to make no specific recommendations for statutory changes
to the Act. The Final Report of the Mobile Home Study Commission (January, 1997),
reviews the background of many contentious issues relating to mobile home parks,
especially with regard to issues surrounding the prospectus offered to prospective
tenants. The report reveals that during consideration by the members of the
circumstances under which a prospectus should be amended, they discussed
amendments to aliow used mobile homes in a park, as long as they are no older than
the average age of other mobile homes in the park See Final Report of the Mobile
Home Study Commission, Report B, page 15; and Appendix C, Minutes of the October
31, 1996 meeting.

B. EFFECT OF PROPOSED CHANGES

HB 1299 revises the Florida Mobile Home Act, Chapter 723, Florida Statutes The
bill defines the term “pass-on charge” to mean a charge for ad valorem property
taxes and utility charges, or increases of either, to be paid by a mobile home owner
to the park owner in reimbursement of the charges paid by the park owner

Provided, however, that the ad valorem property taxes and utility charges are not
otherwise being collected in the remainder of the lot rental amount and provided that
the pass on of the ad valorem taxes or utility charges, or increases of either, was

STANDARD FORM (REVISED 1/97)



STORAGE NAME.  h1299 rpp
DATE March 21, 1997

PAGE S

disclosed prior to tenancy, was being passed on as a matter of custom between the
mobile home park owner and the mobile home owner, or was authorized by law.

The bill prohibits a mobile home park from excluding previously-owned homes which
meet certain criteria The bill provides for disclosure by the park owner to home
owners of factors leading to an increase in lot rentals, reduction in services or
utilities, or changes in rules or regulations. This is substantially similar to an
existing agency rule, however, the bill further provides that any reasons not
disclosed at the meeting by the park owner are not admissible into evidence in any
subsequent administrative procedure or civil action between the parties.

HB 1299 deletes a requirement for nonbinding arbitration of certain disputes
between park owners and home owners, and extends the defenses and duties
applicable to a mobile home owner in a civil action to a mobile home owners’
association.

The bill deletes exemptions to the home owners’ right of first refusal, and extends
the first right of refusal to apply to bona fide offers to purchase the park

Finally, the bill deletes the requirement that a governmental agency consider “other
suitable faclilities” for relocating mobile home owners prior to taking an action
resulting in the relocation or removal of those owners

The bill will take effect October 1, 1997.

C APPLICATION OF PRINCIPLES"

1 Less Government:

a. Does the bill create, increase or reduce, either directly or indirectly
(1) any authority to make rules or adjudicate disputes?

The bill removes an existing arbitration requirement, thereby removing one
of the prerequisites to a trial de novo. In addition, this bill wiil allow a
homeowner's association to litigate and have the same defenses as an
individual homeowner in an action for rent or possession of a mobile home
lot

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

According to the DBPR, there is a question of retroactivity regarding the new
provision which would not permit a rule or regulation prohibiting previously
owned mobile home from being permanently located in a mobile home park
This may create some regulatory problems and resulting litigation for the
department
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(3) any entitlement to a government service or benefit?
No.

If an agency or program is eliminated or reduced

(1) what responsibilities, costs and powers are passed on to another
program, agency, level of government, or private entity?

N/A

(2) what is the cost of such responsibility at the new level/agency?
N/A

(3) how is the new agency accountable to the people governed?

N/A

2 Lower Taxes:

Does the bill increase anyone's taxes?

No.

Does the bill require or authorize an increase in any fees?

No.

Does the bill reduce total taxes, both rates and revenues?

No.

Does the bill reduce total fees, both rates and revenues?

No

Does the bill authorize any fee or tax increase by any local government?

No.

3 Personal Responsibility
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Does the bill reduce or eliminate an entittiement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No

4. |ndividual Freedom:

a

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

The bill makes changes in the Mobile Home Act. Arguably, the provision
precluding a rule or regulation that prohibits a previously owned mobile
home from being permanently located in a mobile home park may provide
additional options to home owners In addition, the inclusion of mobile home
owners' associations as parties who may defend upon the ground of a
material noncompliance with the provisions of Chapter 723, may provide
home owners some assistance in seeking redress.

Does the bill prohibit, or create new government interference with, any
presently lawful activity?

Yes The bill would preclude a rule or regulation that prohibits a previously
owned mobile home from being permanently located in a mobile home park

5. Family Empowerment

a.

If the bill purports to provide services to families or children

(1) Who evaluates the family's needs?
N/A

(2) Who makes the decisions?
N/A

(3) Are private alternatives permitted?

N/A
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(4) Are families required to participate in a program?
N/A

(5) Are families penalized for not participating in a program?
N/A

b. Does the bill directly affect the legal rights and obligations between family
members?

No
c. [f the bill creates or changes a program providing services to families or

children, in which of the following does the bill vest control of the program,
either through direct participation or appointment authority

(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) government employees/agencies?

N/A

D SECTION-BY-SECTION ANALYSIS

Section 1 amends section 723 003, Florida Statutes, by adding a definition of the
term “pass-on charge” and tracts the language in section 723.031(5)(c), Florida
Statutes, regarding charges for ad valorem taxes and utility charges However, this
definition differs in that it specifies the add-on charge be a reimbursement to the
park owner for payments made by him or her.

Section 2 amends section 723 035, Florida Statutes, by creating a new subsection
(2) to prevent park rules or regulations from prohibiting the placement of previously
owned mobile homes in the park if the age and condition of the mobile home I1s
comparable to those already in the existing park This section renumbers the
subsequent subsection as (3) and makes a technical change therein.

Section 3 amends section 723.037, Florida Statutes, by creating a new paragraph
(b) regarding the disclosures required to be made by a park owner to the home
owners to discuss rental increases, or a notice of change in the park rules or
regulations, or a reduction of services The new language codifies the division’s
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administrative rule, Rule 61B-32.004(1), F.A.C , with the exception of the last
sentence. The new language prohibits the admission of evidence, in any
subsequent administrative or civil action between the parties, relating to reasons
not disclosed to the home owners at the requested meeting.

Section 4 amends section 723.0381, Florida Statutes, by deleting all provisions
relating to nonbinding arbitration of rental increase disputes between park owners
and home owners. This amendment removes one of the prerequisites to filing an
action in circuit court The parties may still seek mediation of the dispute, pursuant
to section 723.038, Florida Statutes

Section 5 amends section s. 723.063, Florida Statutes, to extend to a home
owners’' association the same defenses available to an individual home owner In an
action for rent or possession based on nonpayment of rent. The bill also amends
this section to authorize the home owner or association to raise the defense of
material noncompliance, as well as other available defenses, in an action based on
arent increase

Section 6 amends section 723.071, Florida Statutes, by removing the exemption
from the right of first refusal granted to a home owners’ association when the park
owner receives a bona fide offer to purchase the park The bill also amends this
section to require the park owner to segregate the individual park from any bona
fide offer to purchase the park along with other properties for purposes of notifying
the association of the price, terms and conditions on which the park owner will
consider selling the park. The bili deletes another exemption to the first night of
refusal by amending the definition of the term “affiliate” used in subsection (4)
Shareholders of the transferring corporation and any entity controlled directly or
indirectly by a shareholder of the transferring corporation, are deleted from that
definition,

Section 7 amends section 723.083, Florida Statutes, by deleting the requirement
that the governmental unit consider “other suitable facilities” for the relocation of
mobile home owners. This change limits the facilities which can be considered by
a governmental unit for relocation of mobile home owners to other mobile home
parks

Section 8 provides an effective date of October 1, 1997

FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

1. Non-recurring Effects:

See Recurring Effects below.
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Recurring Effects.

The Department of Business and Professional Regulation, Division of Land
Sales, Condominiums, and Mobile Homes, reports that Section 2 may impact
the department due to increased litigation and possible rulemaking. That
section of the bill prevents a park from prohibiting previously-owned mobile
homes which are of “comparable age and condition” to the homes already
located in the park. The Division expects this provision to generate htigation,
especially conceming the subjective determination of “comparable age and
condition” of a mobile home. The Division also indicates this provision may
require rulemaking in order to implement those exceptions

Long Run Effects Other Than Normal Growth:

Unknown

Total Revenues and Expenditures.

Unknown.

FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE

1

Non-recurring Effects:

See Recurring Effects below.

Recurring Effects:

This bill may have a negative fiscal impact on local governments relating to

their inability, pursuant to the bill, to determine that “other suitable facilities”

exist for mobile home owners when taking action affecting removal of mobile
home owners.

Long Run Effects Other Than Normal Growth

Unknown.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1

Direct Private Sector Costs.

Mobile home park owners could be negatively impacted by the following
provisions

Section 1, which defines pass-on charge as a reimbursement, could require
additional up-front expenses by park owners

Section 2, which prevents a park owner from refusing to accept

previously-owned homes of “comparable age and condition,” will likely subject
park owners to lawsuits by home owners who are denied entry into the park,
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as well as by existing residents who challenge the location of
previously-owned homes within the park.

2. Direct Private Sector Benefits:

Mobile home owners within parks could benefit from the changes in Section
3, which foster better communication between the park owner and home
owners prior to initiating an action based on rental increases, reduction of
services or a change in the rules or regulations Increased communication
regarding these issues may reduce litigation, which would financially
benefit both park owners and home owners.

3. Effects on Competition, Private Enterprise and Employment Market
See 1 and 2. above.

D. FISCAL COMMENTS:

CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA
CONSTITUTION:

A APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an
action requiring the expenditure of funds.

B REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to
raise revenues In the aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND
MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

COMMENTS

Both the United States and the State Constitutions prohibit the Legislature from
passing any law impairing the obligations of contracts. U.S. Const art. |, s. 10, Fla
Const artl, s 10 Section 2 of the bill, which prevents a park owner from adopting
rules or regulations prohibiting the placement of used mobile homes in the park if
they meet certain critena, may be subject to constitutional challenge if it 1s applied
so as to impair an obligation of the contract between park owner and home owners
Section 723 012(11), Florida Statutes, requires that park rules and regulations be
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VI

VILI.

included in the prospectus which is provided to prospective purchasers of lots in
the park. The prospectus has been defined as “the disclosure document provided
to tenants,” Herrick v Florida Dept. of Business Regulation, 595 So 2d 148 (Fla
1st DCA 1992), the purpose of which Is “to disclose to prospective lessees certain
information regarding the future operation of the mobile home park * Village Park
Mobile Home Assoc’n v. State, Dept. of Business, 506 So 2d 426, 428 (Fla 1st
DCA 1987). This construction has now been codified by the Legislature at section
723.011(3), Flonda Statutes. According to the Division, many, if not most, mobile
home parks already have rules restricting the location of used mobile homes within
the park. Therefore, the bill may be construed to interfere with an obligation of the
parties to a contract, i e, restructure the obligations set forth in the prospectus
given by park owner to mobile home owner.

There is 1 technical problem with the bill Page 7, line 17 makes reference to
subsection (2) under the current law. This section is being stricken in the bil!
Since the new subsection (2) does not contain the term “notify”, the reference
should be removed.

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

SIGNATURES:

COMMITTEE ON REAL PROPERTY & PROBATE:
Prepared by. Legislative Research Director
P K. Jameson P K Jameson
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Summary:

The Committee Substitute (CS) makes numerous changes to the Florida Mobile Home Act,
chapter 723, F S The CS defines the term “pass-on charge,” provides for disclosure by the park
owner to home owners of factors leading to an increase in lot rentals, reduction in services or
utilities, or changes in rules or regulations, deletes a requirement for nonbinding arbitration of
certain disputes between park owners and home owners; extends the defenses and duties
applicable to a mobile home owner in a civil action to a mobile home owners’ association, deletes
exemptions to the home owners’ first right of refusal, and extends the right of first refusal to apply
to bona fide offers to purchase the park.

This CS amends the following sections of the Florida Statutes. 723 003, 723 037, 723 0381,
723 063, and 723 071

Present Situation:

Chapter 723 is known as the “Florida Mobile Home Act” and provides for regulation of mobile
homes by the Division of Land Sales, Condominiums and Mobile Homes (division) of the
Department of Professional Regulation (department) The following sections are pertinent to the
CS

Section 723 003, F S, provides definitions of terms used in this chapter

Section 723 031(5)(c), F S, 1996 Supplement, permits a park owner to pass on to home owners
ad valorem property taxes and utility charges, and increases therein, if there has been prior
disclosure of the pass-on, the charges have been passed on as a matter of custom, or if the pass-on
was specifically authorized by law The pass-ons shall be a part of the lot rental amount The
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mobile home park owner must pass on such charges within one year of payment of those charges,
and is prohibited from passing on any fine, interest, fee or increase in a charge resulting from late
payment by the park owner

Section 723 035, F.S., governs rules and regulations Subsection (1) provides for posting of all
rules and regulations in the recreation hall or other conspicuous place in the park Subsecton (2)
prohibits the park owner from instating a rule or regulation providing for payment of a fine, fee,
assessment or charge, except as provided in the prospectus or offering circular filed pursuant to
s 723 012, if required, and until the park owner has complied with the notice requirements of

s. 723.037, F.S

Further, the division has adopted Rule 61B-32 004(1), F.A C, which requires the park owner to
disclose in good faith all material factors resulting in the decision to increase lot rental amounts,
reduce services or utilities, or change rules and regulations The rule further requires the park
owner to disclose specific information about the basis for said increases

Section 723.037, F.S , govemns notice procedures afforded mobile home owners by the park
owner when he or she increases lot rentals, reduces services or utilities, or changes the park rules
or regulations The park owner must give written notice to each affected mobile home owner, or
the home owners’ association, if applicable, at least 90 days prior to any such changes Subsection
(4) requires that the park owner meet with a commuttee representing the affected home owners
within 30 days of receipt of the notice to discuss the reasons for the lot rental increase, reduction
in services or utilities, or change in the rules or regulations. Subsection (5) authorizes the home
owners and the park owner to petition the division, within 30 days after the meeting, to initiate
mediation of a dispute over such changes Before petitioning the division, a majonty of the home
owners must designate in writing that the rental increase is unreasonable, the rental increase has
made the lot rental amount unreasonable, the decrease in services or utilities is not accompanied
by a decrease in rent or 1s otherwise unreasonable, or the change in the rules or regulations is
unreasonable

Section 723 0381, F S, addresses arbitration in civil actions Subsection (2) requires the circuit
court to refer a pending rental increase dispute between tenants and a park owner to nonbinding
arbitration If arbitration does not result in an agreement, the parties may pursue the case in circuit
court However, the party that rejected the arbitration decision and requested to proceed in circuit
court must pay all costs and fees if the trial decision is less favorable than the arbitration decision
In addition, section 723 037, F S, authorizes the home owners and the park owner to initiate
mediation by a request to the division

Section 723 063, F S, authorizes home owners to raise the defense of material noncompliance
with chapter 723 in any action against him or her for nonpayment of rent Subsection (1) requires
that the defense be raised after seven days have elapsed since the home owner notified the park
owner of his intention not to pay rent, or a portion thereof, based upon the park owner’s
noncompliance with chapter 723. Subsection (2) requires the home owner to pay into the court’s
registry the amount of the rent relating to the claim of material noncompliance Failure to pay the
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rent into the court’s registry constitutes an absolute waiver of the home owner’s defenses, other
than payment, and the park owner is entitled to immediate default Subsection (3) allows the park
owner to apply to the court for disbursement of the registry funds if the park owner shows
personal hardship or that he or she is in actual danger of loss of the premises as a result of the
failure to pay the subject rent

Section 723.071, F.S , governs the sale of mobile home parks. Subsection (1)(a) requires a park
owner who offers the park for sale to notify the home owners’ association, if the mobile home
owners have created a home owners’ association, pursuant to s 723.075 through 723.079, F S
Paragraph (b) gives the association the right of first refusal on the park; the association must meet
the price and terms by executing a contract with the owner within 45 days from the date of
mailing the notice If no contract is executed within 45 days, the park owner has no further
obligation to the association, however paragraph (c) provides the association with an additional
10 days to meet the price and terms of the park owner if he or she elects to offer the park at a
lower price than that specified in the notice to the association Subsection (2) provides that the
right of first refusal does not apply to receipt, by the park owner, of a bona fide offer to purchase
the park In such cases, his or her only obligation to the association is to notify the officers of
receipt of the offer and disclose the price and other material terms and conditions under which he
or she would consider selling the park, and consider any offer of the association Subsection (3)
defines the term “notify” as to place notice in the U.S mail addressed to the officers of the
association, and “offer” as any solicitation by the park owner to the general public Subsection (4)
provides the following exceptions to the first right of refusal by home owners

»  Sale or transfer to a descendant as if the park owner had died intestate,

»  Any transfer by gift, devise or operation of law,

»  Any transfer by a corporation to an affiliate; “affiliate” means any shareholder of the
transferring corporation, any corporation or entity owned or controlled, directly or indirectly,
by the transferring corporation, or any other corporation or entity owned or controlled,
directly or indirectly, by any shareholder of the transferring corporation,

» Any transfer by a partner to one of its partners,

»  Any conveyance of interest in the park incidental to financing the park,

»  Any conveyance resulting from foreclosure of a mortgage, deed, or other instrument
encumbering the park property,

» Any sale or transfer between or among joint tenants or tenants in common owning the park,
and

» Any purchase of the park by a government entity exercising its eminent domain powers
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The 1996 Mobile Home Study Commission

In response to continuing litigation concerning the duration, applicability, and amendments of the
prospectus or offering circular offered to prospective mobile home residents, the Florida
Legislature established the 1996 Mobile Home Study Commission. See s. 2, ch. 96-394, Laws of
Florida The Commission was directed to review and recommend appropriate changes to the
Florida Mobile Home Act The Commission held five meetings and heard testimony from mobile
home owners, park owners, groups representing these parties, and the department After
thoroughly reviewing the issues, and an intervening decision by the First District Court of Appeal,
the Commission determined to make no specific recommendations for statutory changes to the
act. The Final Report of the Mobile Home Study Commission (January, 1997), reviews the
background of many contentious issues relating to mobile home parks, especially with regard to
issues surrounding the prospectus offered to prospective tenants

Effect of Proposed Changes:

Section 1 amends s 723.003, F S, by adding a definition of the term “pass-on charge” and tracks
the language in s 723 031(5)(c) regarding charges for ad valorem taxes and utility charges

Section 2 amends s. 723.037, F S, by creating a new paragraph (b) regarding the disclosures
required to be made by a park owner to the home owners to discuss rental increases, or a notice
of change in the park rules or regulations, or a reduction of services The new language codifies
the division’s administrative rule, Rule 61B-32 004(1), F.A C, with the exception of the last
sentence The new language prohibits the admission of evidence, in any subsequent adminiswradive
or civil action between the parties, relating to reasons not disclosed to the home owners at the
requested meeting

Section 3 amends s 723 0381, F.S,, by deleting all provisions relating to nonbinding arbitrakon of
rental increase disputes between park owners and home owners This amendment removes one of
the prerequisites to filing an action in circuit court The parties may still seek mediation of the
dispute, pursuant tos 723 038, F S

Section 4 amends s. 723.063, F S., to extend to a home owners’ association the same defenses
available to an individual home owner in an action for rent or possession based on nonpayment of
rent. The CS also amends this section to authorize the home owner or association to raise the
defense of material noncompliance, as well as other available defenses, in an action based on a
rent increase Subsection (2) is also amended to require that the home owner’s association, like
the individual home owner, pay into the court’s registry the amount of rent relating to the claim of
material noncompliance

Section S amends s 723.071, F.S, by removing the exemption from the right of first refusal
granted to a home owners’ association when the park owner receives a bona fide offer to
purchase the park The CS also amends this section to require the park owner to segregate the
individual park from any bona fide offer to purchase the park along with other properties for
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purposes of notifying the association of the price, terms and conditions on which the park owner
will consider selling the park The CS deletes another exemption to the first right of refusal by
amending the definition of the term “affiliate” used in subsection (4). Shareholders of the
transferring corporation and any entity controlled directly or indirectly by a shareholder of the
transferring corporation, are deleted from that definison
Section 6 provides an effective date of October I, 1997.
IV. Constitutional Issues:
A Municipality/County Mandates Restrictions:
None
B. Public Records/Open Meetings Issues-
None
C Trust Funds Restrictions
None
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues
None
B Private Sector Impact:
Indeterminate
C Government Sector impact
The Department of Business and Professional Regulation, Division of Land Sales,
Condominiums, and Mobile Homes, reports that the CS will not impact the resources of the
department

VI. Technical Deficiencies:

None
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Vil. Related Issues:
None
Vill. Amendments:

None.

This Senate staff analysis does not reflect the intent or offictal position of the bill's sponsor or the Flonda Senate
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