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FLORIDA SENATE - 1997 SB 1958
By Senator Lee

23-811-97

1 A bill to be entitled

2 An act relating to the municipal public service
3 tax; providing legislative intent; amending s.
4 166.231, F.S.; providing that specified

5 governmental bodies are exempt from the tax;

6 providing that religious institutions that

7 possess sales tax exemption certificates are

8 exempt from the tax; providing that religious
9 institutions that possess sales tax exemption
10 certificates are exempt from the tax on

11 telecommunication services; providing for the
12| liability of sellers for taxes that are not

13 remitted; requiring purchasers claiming

14 exemptions to certify that they are gqualified
15 therefor; creating s. 166.233, F.S.; providing
16 requirements for levy of the tax; specifying
17 effective dates; providing duties of the

18 Department of Revenue; requiring municipalities
19 to furnish certain information relating to the
20, tax to the Department of Revenue and to other
21 persons; providing for fees; providing

22 limitations on the respomsibilities of sellers
23 if information is not furnished as required;
24 providing procedures that apply when more than
25 one municipality claims an address; creating s.
26 166.234, F.S.; providing procedures for audits
27 by municipalities of sellers of services;
28 prescribing record retention requirements for
29 sellers; providing time limitations on

30 assessments of taxes and on applications for
31 refunds or credits; providing for offsets of
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overpayments against underpayments and for

2 refunds and credits; providing requirements

3 with respect to a determination by a

4 municipality of amounts of tax; providing

5 protest procedures and judicial remedies;

6 providing for settlement or compromise of a

7 seller's liability for taxes; providing rights

8 and duties of municipalities and sellers;

9 providing that public service tax payment dates

10 and return filing dates must conform to due

11 dates established under ch. 212, F.S.;

12 providing a schedule for application of the

13 requirements of the act; providing an

14 appropriation; providing for severability;

15 providing an effective date.

16

17| Be It Enacted by the Legislature of the State of Florida:
18
19 Section t. The Legislature find that a taxpayer bill
20) of rights has not been prescribed for the municipal public

[
pry

service tax in accordance with Section 25, Article I of the

(V]
¥

State Constitution. It 1s therefore the intent of the
Legislature to improve the ability of municipalities and
sellers to administer this tax at reasonable cost, to protect

sellers who act in good faith, to ensure that sellers are
furnished the information necessary for remitting collected

NN
S W

N
(%)}

N
(=2l

N
~

tax proceeds to the correct municipality, and to prescribe a
procedural framework for the administration and auditing
functions. The Legislature finds that this act fulfills an
important state interest.

N
(<]

w N
o v

w
—_
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Section 2. Section 166.23t, Florida Statutes, 1996
Supplement, is amended to read:

166.231 Municipalities; public service tax.—-—

(1)(a) A municipality may levy a tax on the purchase
of electricity, metered natural gas, ligquefied petroleum gas
either metered or bottled, manufactured gas either metered or
bottled, and water service. The tax shall be levied only upon
purchases within the municipality and shall not exceed 10

percent of the payments received by the seller of the taxable

O W O N O W N

iy

item from the purchaser for the purchase of such service.

-
-

Municipalities imposing a tax on the purchase of cable

-
N

television service as of May 4, 1977, may continue to levy

-
w

such tax to the extent necessary to meet all obligations to or

->

for the benefit of holders of bonds or certificates which were

—_
(%]

issued prior to May 4, 1977. Purchase of electricity means

—_
N

the purchase of electric power by a person who will consume it

-
~

within the municipality.

o2}

{b) The tax imposed by paragraph (a) shall not be

-—
)

applied against any fuel adjustment charge, and such charge

N
o

shall be separately stated on each bill. The term "fuel

N
pore

adjustment charge" means all increases in the cost of utility

N
N

services to the ultimate consumer resulting from an increase

N
w

in the cost of fuel to the utility subsequent to October 1,
1973.

NN
wn o

(2) Services competitive with those enumerated in

N
=)

subsection (1) or subsection (9), as defined by ordinance,

N
~J

shall be taxed on a comparable base at the same rates.

N
[=-]

However, fuel oil shall be taxed at a rate not to exceed 4

~
\O

cents per gallon. However, for municipalities levying less

w
o

than the maximum rate allowable in subsection (1), the maximum

w
-

tax on fuel oil shall bear the same proportion to 4 cents

3

CODING: Words stricken are deletions; words underlined are additionms.



FLoripa SenaTE - 1997 SB 1958
23-811-97

which the tax rate levied under subsection (1) bears to the
maximum rate allowable in subsection (1).

(3) A municipality may exempt from the tax imposed by
this section any amount up to, and including, the first 500
kilowatt hours of electricity purchased per month for

residential use. Such exemption shall apply to each separate

~NY N B W N -

residential unit, regardless of whether such unit is on a
Siseparate meter or a central meter, and shall be passed on to

9| each individual tenant.

10 (4)(a) The purchase of natural gas or fuel oil by a

11| public or private utility, either for resale or for use as

12| fuel in the generation of electricity, or the purchase of fuel
13} 0il or kerosene for use as an aircraft engine fuel or

14] propellant or for use in internal combustion engines is exempt
15| from taxation hereunder.

16! {b) A municipality may exempt from the tax imposed by
17] this section the purchase of metered or bottled gas (natural
18| liquefied petroleum gas or manufactured) or fuel oil for

19| agricultural purposes. As used in this paragraph,

20| "agricultural purposes" means bona fide farming, pasture,

21| grove, or forestry operations, including horticulture,

22| floriculture, viticulture, dairy, livestock, poultry, bee, and

23| aquaculture.

24 (5) A _purchase made by the United States Government,
25| by this state, or by any county, municipality, school

26| disty o) lic body that is exempted by law or court
27} order is exempt from the tax authorized by this section. A

28] municipality may exempt from the tax imposed by this section
29| taxation-hereunder the purchase of the taxable items by the

30| United-States—Government7-this-stater any other public body as

31) defined in s. 1,01, or by a nonprofit corporation or
4
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cooperative association organized under chapter 617 which
provides water utility services to no more than 13,500
equivalent residential units, ownership of which will revert
to a political subdivision upon retirement of all outstanding
indebtedness, and shall exempt purchases by any recognized

church 1in this state for use exclusively for church purposes,

and shall exempt from the tax authorized in subsection (8}
purchases made by any religious institution that possesses a

consumer certificate of exemption issued under chapter 212,
(6) A municipality may exempt from the tax imposed by

O OV o N O U > W N

- =
—_

this section any amount up to, and including, the total amount

pry
N

of electricity, metered natural gas, liquefied petroleum gas

-
[

either metered or bottled, or manufactured gas either metered

-
L

or bottled purchased per month, or reduce the rate of taxation

-
(%))

on the purchase of such electricity or gas when purchased by

-
=)

an industrial consumer which uses the electricity or gas

-
-

directly in industrial manufacturing, processing, compounding,

-
4]

or a production process, at a fixed location in the

s
\O

municipality, of items of tangible personal property for sale.

N
(=]

The municipality shall establaish the requirements for

N
py

qualification for this exemption in the manner prescribed by

N
N

ordinance. Possession by a seller of a written certification

N
W

by the purchaser, certifying the purchaser's entitlement to an

8
[

exemption permitted by this subsection, relieves the seller

N
wn

from the responsibility of collecting the tax on the

N
(2]

nontaxable amounts, and the municipality shall look solely to

L8]
~4

the purchaser for recovery of such tax if it determines that

N
Locd

the purchaser was not entitled to the exemption. Any

[ 3%
O

municipality granting an exemption pursuant to this subsection

w
[=]

shall grant the exemption to all companies classified in the

w
e

same SIC Industry Major Group Number.
S
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(7) The tax authorized hereunder shall be collected by
the seller of the taxable item from the purchaser at the time
of the payment for such service. The seller shall remit the
taxes collected to the municipality in the manner prescribed
by ordinance.

8y—-A-municipatity-shati-notify-in-writrng-any-known

N N s WN

seller—-of-items-taxabie—hereunder—of-any-change—in-the

beundaries-of-the-municipatity-or—tn—the—rate-of-taxation<

-]

9 [8)t2¥(a) Beginning July 1, 1995, a municipality may
10] by ordinance exempt not less than 50 percent of the tax

11| imposed under this section on purchasers of electrical energy
12| who are determined to be eligible for the exemption provided
13| by s. 212,08(15) by the Department of Revenue. The exemption
14{ shall be administered as provided in that section. A copy of
15| any ordinance adopted pursuant to this subsection shall be

16| provided to the Department of Revenue not less than 14 days
17| prior to its effective date.

18 {b) If In-the-event an area that 1s nominated as an
19| enterprise zone pursuant to s. 290.0055 has not yet been

20| designated pursuant to s. 250.0065, a municipality may enact
21] an ordinance for such exemption; however, the ordinance shall
22| not be effective until such area designated pursuant to s.

23| 290.0065.

24 (c) This subsection shall expire and be void on

25| December 31, 2005, except that any gualified business which
26] has satisfied the requirements of this subsection prior to

27| December 31, 2005, shall be allowed the full benefit of the
28| exemption allowed under this subsection as if this subsection
29({ had not expired on December 31, 200S.

30
31
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(9)¢%6y A municipality may levy a tax on the purchase
of telecommunication services as defined in s. 203.012 as
follows:

(a)1. Only upon purchases within the municipality of
local telephone service as defined in s, 203.012(3) at a rate
not to exceed 10 percent of the monthly recurring customer
service charges, excluding public telephone charges collected
on site, access charges, and any customer access line charges

paid to a local telephone company; or

O W ® N0 s W N

Y

2. Only upon purchases within the municipality of

11| telecommunications service that whxch originates and

12| terminates 1n this state at a rate not to exceed 7 percent of
13| the total amount charged for any telecommunications service

14f the source of which is ascribed to the municipality on the

15| pasis of billing address or service address as used

16| consistently by the seller, provided-within-the-muntrcxrpatity
17| or7—2£-the—tocation-of-the-tetecommunicatrons—service-provided

18| eannot-be—determined;—the-totai-amount-briited-for-suen

13| tetecommunications-service—to-a-tetephone—-or-teiephone-number;
20| a~terecommunrcatrons—number—-or-device;—or-a-customersi-bitiing
21| address—-toecated-within—the-municipatrityy; excluding public

22| telephone charges collected on site, charges for any foreign
23| exchange service or any private line service except when such
24| services are used or sold as a substitute for any telephone

25| company switched service or dedicated facility by which a

26| telephone company provides a communication path, access

27| charges, and any customer access line charges paid to a local
28| telephone company. However, telecommunications service as

29| defined i1n s. 203.012(5)(b) shall be taxed only on the monthly

30{ recurring customer service charges excluding variable usage

31| charges.
7
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(b) For the purpose of compensating the seller, the

seller shall be allowed 1 percent of the amount of the tax

collected and due to the municipality in the form of a
deduction from the amount collected for remittance. The
deduction shall be allowed as compensation for the keeping of
records and for the collection of, and the remitting of, the
tax.

{tey-—-A-municipat+ty-shaii-elect-by-ordinance-the-tax

specified-in-subparagraph-{ayt--or-subparagraph—-{ta)y2~y—and-any

QO O O N oY WU AW N

-

sich-election-shaii-not-be-changed-untii-after—the-expiration

—
—

of-at-iteast-t2-months-after-the-effective-date-of-the

12| ordinance-tevying-the-tax—specified-in-such-subparagraph-——A
13| muntcipaiity-shati-notify—the—companies—responsibie—for

14| cottecting-such-tax-at-teast—+20-days—prror—to—-such-change-of
15| etections

16 t83--A-municipatity-etecting-by-ordinance-the-tax

17| specified-in-subparagraph-{aj2--shaii-provide-to-a

18] tetecommunications-service-provider-who-is-responsibte-£for

19| cottecting-the-tax7-upon-its—request;—a-printed—-aiphabeticat
20| trsting-of-aii-street-names-inciuding-biock—numbers-and-street
21| numbers—for—-streets-which-cross-or-form-municipai-boundaries
22| wrthin—the-municipatity-for-use~by-the-provider—of-the

23| tetecommunications—service-tn—catcuiating—the-proper—amount—of
24} tax~payabie-to-the-muntcipatrty-——The-municipatity-shati-be

25| responsibie-for-updating-thts—1isting-as—changes-ocecur—-and-for
26| providing-this-information—to-the—tetecommunications-service
27| provider-—The-providery—in—-turny—shati-be-responsibie-for

28| charging-the-tax—onty—to—service—and-bitiing-addresses

29| contained-in-this-tisting<-—-the-municipatity-shaii-be-entitied
30| to—cotiect-a-fee—not-to—-exceed-the-actuat-cost-of-providing

31

CODING: Words stricken are deletions; words underlined are additions.



FLoRIDA SeNaTE - 1997 SB 1958
23-811-97

the-information-to-the-tetecommunications-service~provider
requesting-its

(c)tey A municipality may audart the records of any
provider of telecommunications service taxable by the suech
municipality under s. 166.234,7-each-such-provider-shai
provide—to-the-municipatityy;-upon-60-days+-noticer—access—to
ati-appiicabie-records-for-such-tetecommunications—services
In-an-avditr-the-teitecommunications-service-provider—shaii-be

tiabie-onty-for-tts-taxable—accounts—cortected-corresponding

O W W N O > s W N

-

to-the—-information-provided-to-rt-by-the-munrcrpatity~

-
-

However, any information received by the municipality or 1its

-
N

agent in connection with such audit is confidential and exempt

-
w

from the provisions of s. 113.07(1).

pury
[

(d)t£)1. If the sale of a taxable telecommunication

pury
wn

service also involves the sale of an exempt cable television

-
N

service, the tax shall be applied to the value of the taxable

—_
~1

service when it is sold separately.

-
00

2. If the company does not offer this service

—_
O

separately, the consideration paid shall be separately

N
(=)

identified and stated with respect to the taxable and exempt

N
—

portions of the transaction as a condition of the exemption.

N
N

3. The amounts identified as taxable in subparagraph

N
w

2. shall not be less than the statewide average tariff rates

%)
>

set forth by the local exchange telecommunications companies

in the tariffs filed with the Public Service Commission on

NN
o W\

January 1, 1995, and on January 1 of each year thereafter for

N
~1

the equivalent services subject to this section. The Public

N
@

Service Commission shall publish the statewide average tariff

N
\e]

rates annually, beginning on January 1, 1996.

w
o

4., If the total amount of municipal utility tax

w
-

collected by a municipality or charter county from
9
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telecommunication services pursuant to this subsection for the
period of July 1, 1995, to June 30, 1996, is less than the
amount collected for the period July t, 1994, to June 30,
1995, the municipality or charter county shall assess each
company that remits such tax a pro rata share of the
shortfall. The shortfall shall be prorated based on the
amount of tax remitted by each company for the period July i,
1995, to June 30, 1996, and the total amount of tax remitted
for the same period. By September 1, 1996, the municipality

-
O VW o ~ O 0 B W N =

or charter county shall certify to each company the amount of

-
-

additional tax owed and the tax shall be remitted to the

-
N

municipality or charter county by October 1, 1996. Provided,

-~
w

however, that this assessment may only be imposed if, 1in

-
L

addition to the conditions above, a municipality or charter

-
n

county has levied the applicable maximum tax rate allowed

-
o

under this paragraph during the period July 1, 1995, and June

-
I

30, 1996, and has not switched between the two options allowed

-
@

under subparagraph +£}1. or subparagraph t+£32. during the
period July 1, 1995, and June 30, 1996.

N -
o W

{(e) Purchases of local telephone service or other

telecommunications service for use in the conduct of a

NN
N -

telecommunications service for hire or otherwise for resale

N
w

are exempt from the tax imposed by this subsection.

(9) A purchaser who claims an exemption under
sybsection f(4), subsection (5), or paragraph (8)(e) shall
certify to the seller that he or she gualifies for the
exemption, which certification mav encompass all purchases

£ _ r _other multiple purc s r

purchases madg under paraqraph (8)(e) which are exempted upon
the presentation of a certificate from the tax imposed by
chapter 212, the certification required by this subsectiop may

10

w N NN DD NN
Q WV o v O U o

w
-
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be satisfied by presentation of a certificate that satisfies
the requirements of chapter 212. A seller accepting the
certification required by this subsection 1s relieved of the

obligation to collect and remit tax; however, a governmental
body that is exempt from the tax authorized by this section

may not be required to furnish such certification, and a
seller 1s not required to collect tax from such an exempt

governmental body.

Section 3. Section 166.233, Florida Statutes, is

O W O N O b W

-

created to read:

-
-

166.233 Public service tax; effective dates;

—_
[

procedures for informing sellers of tax levies and related

-
Ll

information.——

—_
>

1 As used in this section, ss. 166.231, 166.232, and

-
wu

166.234, the term:

-
=,

(a) "Address database" means a database created by the
department from information provided by the municipalaities as
prescribed in paragraphs (4)(a)—(c).

(b) “Department" means the Department of Revenue or
its designated agent.

(c}) “Bffective date” with respect to any levy, repeal

of a levy, or update to a list required under this section

=
®

NN
N - O W

[N
w

means the effective date of the related obligation or change
in the obligation of sellers to collect the tax; however, with
respect to taxable service that is reqularly billed on a
monthly cycle basis, each levy, repeal, or update applies to
any bill dated on or after the effective date of such event.

(d) “Levy* means and includes the imposition of a tax
under s. 166.231 or s. 166.232, all changes in the rate of a

N NN DD NN
O D N Oy 1o

w
(=]

tax imposed under either of those sections, and all changes of

w
prs

election under s. 166.231(8)(a).

11
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1 le) “Seller" means a person who sells a service that
2| is subject to a levy.

3 (2)(a) A tax levy must be adopted by ordinance,_and

4] the effective date of every levy or repeal thereof must be a

5| subseguent January 1 or July 1. A municipality shall notify

6| the department of the adoption or repeal of a levy at least

7| 120 days before the effective date thereof. Such notification

8} must be furnished in a manner prescribed by the department and

9| must specify_the services taxed under s. 166.231 or s.

10] 166.232, including any election under s. 166.231(8){a), the
11] rate_of tax applied to each service, the effective date of the

12| tevy or repeal thereof, and the name,; mailing address,_ and

13| telephone number of a person designated by the municipality to

14| respond to inguiries concerning the tax. In addition, the

15| municipality shall furnish the department address information

16] as_required under subsections (4) and (5). The department
17( shall maintain this information for the purposes of seller

18| notification, database maintenance, and responses to_inquiries

19 with respect thereto. Any person may request, in wrating, such
20| information from the department. For purposes of this section,

21t a_response to guch a_person is timely if in writing and dated
22| no later than 20 days after the receipt of the reguest. The

23| department has no liability for any loss of or decrease_in

24| revenue by reason of any error, omission, or untimely action

25| that results in the nonpayment of the tax imposed by ss.

26] 166.231 and 166.232. The provisions of this paragraph which

27| prescribe effective dates and reguire municipalities to

28| furnish notifications and address information to the

29| department do not apply to taxes levied on service, other than
30| telecommunication service, provided by the municipality

31

12
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levying the tax or by a separate utility authority, board, or

commission of the municipality.

(b} The department may contract with a private entity

to maintain and furnish to sellers the information described

in paragraph (a}.
3 A municipality shall provide to any person, within
10 days following receipt of the person's written reguest, a

copy of the ordinance adopting any levy and all amendments

thereto.

O W ® N N e W

—_

(4) The address database must be available_ to sellers

u—y
-

electronically at no charge. The address database, or portions

.y
N

thereof, must be available in another medium, and the

(%)

department shall publish the types of media on which the

>

address database described in this subsection are avallable,

-
wm

the charges, i1f any, for supplying the information in each

—a
o

available medium, and the address to which a request for such

-
~J

information should be transmitted Within 20 days after its
receipt of a written request for such information,_ accompanied

by _payment of the cost, 1f any, the department must transmit

[P —
O @

~N
(=]

the information tg_the person who _has reguested it.

(5) For each municipality, the address database must
contain:

{(a) For all street addresses located within the
municipality, each street name, including street name aliases,

street address number ranges, leading or trailing

NN NN
(S R

[
L=a)

directionals, all city names, and zip codes associated with

each street name, as approved by the United States Postal
Service for the delivery of mail. For a range of street

address numbers located within a municipality which consists
30| only of odd or even street numbers, the address database must

S V]
®

N
d

31

13
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-

specify whether the street numbers in the range are odd or

even;
(b} Each postal zip code and all the city names

associated therewith, as approved by the United States Postal

Service for the delivery of mail, for all zip codes assigned

to_geographic areas located entirely within the municipality,
including zip codes assigned to post office boxes; and

(c) All post office box number ranges and the city
names and 2ip codes associated therewith, as approved by_the

United States Postal Service for the delivery of mail, for all
post office boxes located within the municipality, except that

=2 - N - - N - AT . I T N )

-

12] post office boxes with postal 2ip codes entirely within the
13| municipality which are included on the list furnished under
14| paragraph (b) need not be duplicated.

15

16| The information required under this section must include the

—y
~

effective date of any changes. Changes in the format of an

-
@

address necessitate the creation of a new address record,
except that, if there is a change in zip code only, the
original address record must be modified to_include the new
zip code with a new effective date and, in addition, the
previous zip code with its corresponding effective date.
Historical dgta must be maintained in the address database for
a period of 7 years. The address database must separately
identify the additions, deletions, and other chapges to the
preceding version of the address database, The seller is
responsible for charging the tax only to service and billing
addresses listed in the database.

{6) Each municipality shall provide this information
fo_the department in a format prescribed by the department,
The municipglity shall provide ypdates to the address dat

14

N
= -

W NN DN DN
QO W ® ~Nd Ot e W N

w
purd
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at least 120 days before the January 1 or July 1 on which_the

—

database becomes effective. The department shall update the

database no later than 90 days before the January 1 or July 1t

4| on which the changes are effective. Any changes to_the address

5| database which are made less than 90 days before January 1 or

6] July 1 become effective on the following July 1 or January 1,

7| respectively.
8 (7) The obligation of a seller to collect and remit

the tax for any mumnicipality is conditioned upon the timely

O

10] availability to_the seller of accurate information as

11| described in subsections (2)-(f) in the manner prescribed in

12| those subsections. For purposes of determining the timeliness

13| of such i1nformation, the date of a recuest, response, update,

14) or other transmittal is the date received. If any such

15| Anformation is not timely furnished to a seller, any related

16l obligation to collect and remit tax 1s suspended during the

17| period of delay, except that:

18 (a) If a request for information described in

19| subsections {2)-(6) precedes the date on which the department
20| is reguired to update the address database as prescribed 1in

21| subsection (6), the lack of a timely response to the reguest
22| does not_affect the seller's obligation to collect and remit
23| tax for that municipality.

24 {b) If a seller is collecting and remitting tax on a
25| taxable service from customers within a municipality as of the
26| date of any request for information under subsections (2)-(6),
27/ the lack of a timely response to the reguest does not affect
28| the seller's obligation to continue collecting and remitting
29| the tax levied opn the same service from the_ same customers.

30 {c) If a failure to furnish timely information under
31| subsections (2)-{6) causes a delay in a_seller's receipt of a
15
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1} 1ist or update required by subsections (2), (4), (5)., and (6)

2| to a date less than 90 days before the effective date of a
3| levy or update, the obligation to collect and remit tax

¢ pursuant_to the revised levy may not commence until the next

5{ subsequent January 1 or July 1.

6 {8) 1If it is determined from l:ists or updates

7| furnished under subsection (6) that more than one municipality
8| claims the same address or group of addresses, the department
9] shall notify the municipalities affected within 30 days after
10} receipt of the duplicative information. Upon resolution of the
11| competing claims, the affected municipalities shall furnish

12| the department with a signed agreement describing the

13| resolution. The department shall update the address database
14} pursuant to the agreement as of the next ensuing January 1 or
15/ July 1 that is at least 120 days after its receipt of the

16| signed agreement. The seller has no liability to_any affected

17| municipality for amounts not collected and remitted before the

18| agreement was implemented, except to the extent that the

19| seller's previous tax treatment was confirmed gs correct in
20| the agreement.

21 {9) By submitting a written reguest and the relevant

22| formatting_information, municipalities can _elect to have the
23| address information formatt:d to the United States Postal

24| Sexvice database for the delivery of mail by the department.

25| The department shall notify the municipalities within 30 days
26| of any address that cannot be matched to the postal database

27| so_that the municipality may_ investigate the_problem. The

28} department shall update the database once the address is

29| properly identified and formatted in accordance with the

30f postal database. The effective date for such addresses is the
31

16
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next ensuing January t or July 1 that is at least 90 days
after the department updates its database.

Section 4. Section 166.234, Florida Statutes, is
created to read:

166.234 Public service tax; administrative provisions;

rights and remedies.——

(1) A municipality may, during the seller’'s normal

business hours at the official location of the seller's books

and records, audit the records of any seller of a service_ that

O W @ N U s W N

—

1s taxable by the municipality under s. 166.231 or s. 166.232,

for the purpose of ascertaining the correctness of any return

-
-

-
N

that has been filed or payment that has been made, 1f the

municipality's power to assess tax or grant a refund is not
barred by the applicable limitations period. Each such seller

T
)

w

must provide to the municipality, upon 60 days' written
notice, access to applicable records for such service, except
that extensions of this 60-day period must be granted i1f
reasonably requested by the seller. If either the municipality
or the seller requires an additional extension, 1t must give
notice to the other po less than days before the existing
extension expires, except in cases of bona fide emergency or
waiver of the notice reguirement by the other party. In an
audit, the seller is liable only for its taxable accounts
collected which correspond to the information provided to it
by the department under s. 166.233. As used in this section,
the term "applicable records* means records kept 1in the
ordinary course of business which establish the collection and
remittance of taxes due. A municipality may not charge any

seller for costs or expenses _associated with an agudit. An
employee or agent of a municipality may not be paid,

- ks
D N O

[
o W

NN
N =

N N NN
N > W

[N ST SN N
o OV oo =2

w
-
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evaluated, or promoted on the basis of the amount of taxes

2| agssessed or tax proceeds collected from sellers.
3 (2} Each seller of services that are taxable under s.
4| 166.231 or s. 166.232 shall preserve applicable records

5| relating_to such taxes until the expiration of the time within|
6| which the municipality may make an assessment with respect to

7| that tax; however, a seller is not reguired to retain

8| duplicative or redundant records. |
9 {3) Before auditing_a seller under subsection (1), the
10| municipality shall, upon request of the seller, disc w

11| the seller the municipality's proposed audit methodology. The

12| municipality shall prepare and furnish to the seller a report
13| of each audit which identifies the nature of any deficiency or
14| overpayment, the amount thereof, and the manner in which the

15| amount was computed. In addition, the municipality, upon

16| request and no less than 45 days before issuing a
17| determination under subsection (7), shall furnish the seller

18l with all other information or material in possession of the

13 municipality or its agents which 1s necessary to supplement

20} the audat findings,_including_any computer program or software
21| that pertains to or was used in the conduct of the audit and
22] the computation of the deficiency_or overpayment. However, if
23 the identical computer program or software that was used in

24| conducting the audit is nontransferrable, the municipality

25| must furnish the seller with sufficient information to enable
26) the_seller to procure such program or software.

27 [4) A municipality may issue @ proposed assessment of
28| tax levied under s. 166.231 or s. 166.232 within 3 years after
29 the date the tax was due. A seller may apply to a municipality
30| for refund of, or may take a_credit for, any overpayment of

31| such tax thereon within 3 years following remittance by the
18
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seller, and the municipality must refund or allow the seller

credit for such overpayments as were remitted to the

municipality. Upon expiration of these 3—-year periods, the

municipality's right to assess tax and the seller's right to

apply for a refund or credit expire and are barred,; unless

fraud bhas occurxed; however, sellers and municipalities may

enter 1nto agreements to extend these periods.

(5) Notwithstanding subsection (4), a municipal:ity

shall offset a seller's overpayment of any tax revealed by an

(= - - - I S T - e S N

audit against any deficiency of such tax which 1s determined

-

to be due for the same audit period; and such offsets must be

—y
—

12|l reflected 1n any proposed assessment of tax. If the

13] overpayments by the seller exceed the deficiency, the

14] municipality must refund to the seller the amount by which the

15| aggregate overpayments exceed the total deficiency. Absent

16| proof to the contrary, the methodology that 1s employed 1n

17| computing the amount of a deficiency i1s presumed to vield an

18| appropriate computation of the amount of any overpayments. As
19| used 1n subsection (4) and this subsection, the term
20| "overpayment" to a municipality means and includes all

21| remittances of public service tax which were not owed to the
22| municipality, including amounts properly collected but

23} remitted to the incoxrect municipality, except that the term

24| does not include remittances of amounts collected in error.

25 (6) Any purchaser of a service may_reguest from a

26| seller a refund of, or credit for, taxes collected from the

27{ purchaser upon the ground that the amounts collected were not
28| due to any municipality. The seller shall issue the refund or
29| allow a credit to the purchaser entitled thereto, if the

30| request is made within 3 _vears following collection of the tax

31 from the purchaser. In any event, a seller shall issue a
19
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refund or credit to a purchaser following the seller's

determination that taxes collected from that purchaser within

the preceding 3 years were not due to any municipality.

(7) Any proposed assessment or finding of amounts due

the seller constitutes a determination of the municipality for

purposes of this section. A determination must separately
state the amounts of tax claimed to be due or to be refunded,

must be accompanied by a written narrative explanation of the

basis for the municipality's determinations, must inform the

O W 00 N O U & W &

seller of the remedies avallable to it if it disaqgrees with

—
Py

any such determination, and must state the consequences of the

-
nN

seller's failure to comply with any demand of the municipality

which is stated in the determination.

-
(1)

—
[

(8) A seller may file with the municipality a written

-
w

protest of any determination within 60 days after the

-
[<2)

determination 1s issued. The municipality must consider the

-
~J

protest and must, within 60 days, issue a written notice of

-
]

decision to the seller. The seller may petition the

-
O

municipality for reconsideration of 3 notice of decision
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D
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following reconsideration of such a petition, the municipality
must, within 30 days, issue a written notice of

reconsideration to the sell:r.

S N
[N

N
{0

24 (9) A determination becomes final 60 days after the
25| date of issuance, unless the seller, before the 60-day_period

N
[=3)

expires, has filed a protest or secured a written extension of
time within which to file a protest. If the seller has secured
a_written extension of time and fails to file a protest within
the extended time period, the proposed assessment becomes a
final assessment at the expiration of the extended_filing

31| period. If a protest is timely filed and the seller and the
20
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municipality are umnable to resolve the disputed issues, the
determination becomes final as of the date of issuance of the
notice of decision, unless the seller timely files a petition
for reconsideration. If a petition for reconsideration is

timely filed, the determination becomes final upon issuance of

a notice of reconsideration.

(10) A notice of decision or a notice of

reconsideration must address each issue raised in the protest

or petition, must explain the reasoning underlying_the

O W D N g s w N

conclusions reached, and must advise the seller of the
remedies available to it if it disagrees with the

municipality's disposition of the 1ssues.
{11) A seller may contest the legality of any

w N =

determination by £iling an action in circuit court within 60

-

-
wm

days after the date the determination becomes final. However,

-
N

in any action filed in circuit court to contest the legality

of any tax assessed under this section, the plaintiff must pay

-
~J

-
@

the municipality the amount of the tax which is not being

contested by the seller. Venue lies in the county where the

municipality is located. The defendant in any _such action is

N -
O w0

[ N)
—

the municipality.

{12) A seller's failure to protest a determination

N
N

~
w

under thils section administratively or judicially does not

N
o

waive or impair the seller's right to seek refund of any
overpayment within the time allowed under subsection (4).

{13) A seller's liabilaty for any_tax may be settled
or compromised by the municipality upon the grounds of doubt

NN
~N o v

as to liability or doubt as to the collectibility of the tax.

N
el

N
O

In addition, municipalities may enter into settlements
prescribing the future tax treatment of specified

transactions. A municipality and a seller may_enter into a
21
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By the Committee on Community Affairs and Senator Lee

316-1936-97

1 A bill to be entitled

2 An act relating to the municipal public service
3 tax; providing legislative intent; amending s.
4 166.231, F.S.; providing that specified

5 governmental bodies are exempt from the tax;

6 exempting certain religious institutions from

7 the tax on telecommunication services; revising
8 provisions relating to determination of the

9 situs of telecommunication services; providing
10 requirements for returns and remittance of the
t1 tax on telecommunication services; requiring

12 certain purchasers claiming exemptions to

13 certify that they are gualified therefor;

14 requiring governmental bodies that sell taxable
15 services to nonexempt users to collect and

16 remit the tax; creating s. 166.233, F.S.;

17 providing requirements for levy of the tax;

18 specifying effective dates; providing duties of
19 the Department of Revenue; requiring

20 municipalities to furnish certain information
21 relating to the tax to the Department of
22 Revenue and to other persons; providing for

23 fees; providing limitations on the

24 responsibilities of sellers if information is
25 not furnished as required; providing procedures
26 that apply when more than one municipality

27 claims an address or when information does not
28 conform to the seller's address records;

29 creating s. 166.234, F.S.; providing procedures
30 for audits of sellers by municipalities;

31 prohibiting contingent fee audits; prescribing

1
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1 record retention requirements for sellers;
2 providing time limitations on assessments of
3 taxes and on applications for refunds or
4 credits; providing for offsets of overpayments
5 against underpayments and for refunds and
6 credits; authorizing municipalities to assess
7 interest and penalties; providing requirements
8 with respect to a determination by a
9 municipality of amounts of tax; providing
10 protest procedures and judicial remedies;
11 providing for settlement or compromise of a
12 seller's liability for taxes; providing for
13| interest on refunds if a law is enacted
14 requiring interest on sales or gross recelipts
15 tax refunds; providing rights and duties of
16 municipalities and sellers; providing for
17 communications between municipalities with
18 respect to specified matters relating to audits
19 and the identities of sellers; prescribing the
20, circumstances for assessment of audit expenses
21 against a seller; providing a schedule for
22 application of the requirements of the act:;
237 providing an appropriation; providing for
24 severability; providing an effective date.
25
26] Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. It is the intent of the Legiglature to
29 e ilit f municipaliti an llers
30 i 1 lic ryic x at ¢ onabl
31 cost. to protect sellers who act in good faith, to improve the

2
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information furnished to sellers to facilitate remitting
collected tax proceeds to the correct municipality, and to
prescribe a procedural framework for administration and
auditing functions. The Legislature finds that this act
fulfills an important state interest.

Section 2. Section 166.231, Florida Statutes, 1996
Supplement, is amended to read:

166.231 Municipalities; public service tax.—

(t)(a) A municipality may levy a tax on the purchase

O W ® N bW N

-

of electricity, metered natural gas, liquefied petroleum gas

-
-

either metered or bottled, manufactured gas either metered or

-
N

bottled, and water service. The tax shall be levied only upon

-
(%)

purchases within the municipality and shall not exceed 10

-
F

percent of the payments received by the seller of the taxable

-
(54

item from the purchaser for the purchase of such service.

-
N

Municipalities imposing a tax on the purchase of cable

-
~J

television service as of May 4, 1977, may continue to levy

-
(2]

such tax to the extent necessary to meet all obligations to or

for the benefit of holders of bonds or certificates which were

N =
[«

1ssued prior to May 4, 1977. Purchase of electricity means

N
-

the purchase of electric power by a person who will consume it

N
N

within the municipality.

[
w

{b) The tax imposed by paragraph (a) shall not be

N
[

applied against any fuel adjustment charge, and such charge

N
N

shall be separately stated on each bill. The term “fuel

26| adjustment charge" means all increases in the cost of utility
27| services to the ultimate consumer resulting from an increase
28| in the cost of fuel to the utility subsequent to October 1,
29| 1973.

30 (2) Services competitive with those enumerated in

31| subsection (1) or subsection (9), as defined by ordinance,

3
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1] shall be taxed on a comparable base at the same rates.
However, fuel oil shall be taxed at a rate not to exceed 4
cents per gallon. However, for municipalities levying less
than the maximum rate allowable in subsection (1), the maximum
tax on fuel oil shall bear the same proportion to 4 cents
which the tax rate levied under subsection (1) bears to the
maximum rate allowable in subsection (1).

(3) A municipality may exempt from the tax imposed by
this section any amount up to, and including, the first 500

O W ® N D AW N

kilowatt hours of electricity purchased per month for

11{ residential use. Such exemption shall apply to each separate
12| residential unit, regardless of whether such unit is on a

13] separate meter or a central meter, and shall be passed on to
14| each individual tenant.

15 (4)(a) The purchase of natural gas or fuel oil by a

16f public or private utility, either for resale or for use as

17| fuel in the generation of electricity, or the purchase of fuel
18{ oil or kerosene for use as an aircraft engine fuel or

19] propellant or for use in internal combustion engines is exempt
20| from taxation hereunder.

21 (b) A municipality may exempt from the tax imposed by
22| this section the purchase of metered or bottled gas (natural
23| liguefied petroleum gas or manufactured) or fuel oil for

24| agricultural purposes. As used in this paragraph,

25| *agricultural purposes" means bona fide farming, pasture,

26| grove, or forestry operations, including horticulture,

27| floriculture, viticulture, dairy, livestock, poultry, bee, and
28| aquaculture.

29 (s) ni rnmen hi
30| state, and a1l counties, school districts, and municipalities
31| of the st an lic di exempted aw or court

4
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order, are exempt from the tax authorized by this section. A
municipality may exempt from the tax imposed by this section

taxation-hereunder the purchase of the taxable items by the
United-3tates-Sovernment;—this-stetey; any other public body as
defined in s, 1.01, or by a nonprofit corporation or
cooperative association organized under chapter 617 which
provides water utility services to no more than 13,500
equivalent residential units, ownership of which will revert

to a political subdivision upon retirement of all outstanding

QO W @ N o U e W N

—-

indebtedness, and shall exempt purchases by any recognized

-
-

church in this state for use exclusively for church purposes,
and shall exempt from the tax authorized by subsection (9)

purchases made by any religious institution that possesses a

consumer certificate of exemption issued under chapter 212.
(6) A municipality may exempt from the tax imposed by

- A A o a
o N B W N

this section any amount up to, and including, the total amount

-
~

of electricity, metered natural gas, liquefied petroleum gas

-
(=]

either metered or bottled, or manufactured gas either metered

-
O

or bottled purchased per month, or reduce the rate of taxation

N
[=]

on the purchase of such electricity or gas when purchased by

N
-

an industrial consumer which uses the electricity or gas

N
N

directly in industrial manufacturing, processing, compounding,

~n
W

or a production process, at a fixed location in the

(8]
[

municipality, of items of tangible personal property for sale.

N
w

The municipality shall establish the requirements for

™
[-a)

qualification for this exemption in the manner prescribed by

[S)
~J

ordinance. Possession by a seller of a written certification

N
[~

by the purchaser, certifying the purchaser's entitlement to an

N
\O

exemption permitted by this subsection, relieves the seller

w
o

from the responsibility of collecting the tax on the

w
-

nontaxable amounts, and the municipality shall look solely to
5
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the purchaser for recovery of such tax if it determines that
the purchaser was not entitled to the exemption. Any
municipality granting an exemption pursuant to this subsection
shall grant the exemption to all companies classified in the
same SIC Industry Major Group Number.

(7) The tax authorized hereunder shall be collected by

the seller of the taxable item from the purchaser at the time

D NN e W N

of the payment for such service. The seller shall remit the

taxes collected to the municipality in the manner presacribed

by ordinance, except that remittance of taxes by sellers of
telecommunication services shall be governed by paragraph
[9)(f). Except as otherwise provided in ss. 166.233 and
166.234, the seller shall be liable for taxes that are due and
not remitted to the municipality. This shall not bar the

seller from recovering such taxes from purchasers.

- A A A A
N & W N = O O

-
=4}

t8t—A-municipatity-shaii-notify—in-wrieing-any—known

—_
~J

seiier-of-items-taxabie-hereunder-of-any-change-in-the

-
(--]

boundaries—of-the-municipatity—or—in-the-rate-of-taxation-

-
0

18)¢%9¥(a} Beginning July t, 1995, a municipallity may

N
o

by ordinance exempt not less than 50 percent of the tax

N
-

imposed under this section on purchasers of electrical energy

N
N

who are determined to be eligible for the exemption provided

N
w

by s. 212.08(15) by the Department of Revenue. The exemption

N
>

shall be administered as provided in that section. A copy of

N
wn

any ordinance adopted pursuant to this subsection shall be

N
[=a)

provided to the Department of Revenue not less than 14 days

N
~

prior to its effective date.

N
o

| (b) If In-the—event an area that is nominated as an

N
-]

enterprise zone pursuant to s. 290.0055 has not yet been

w
o

designated pursuant to s. 290.0065, a municipality may enact

31| an ordinance for such exemption; however, the ordinance shall
6
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not be effective until such area designated pursuant to s.
290.0065.

(c) This subsection shall expire and be void on
December 31, 2005, except that any gqualified business which
has satisfied the requirements of this subsection prior to
December 31, 2005, shall be allowed the full benefit of the
exemption allowed under this subsection as 1f this subsection
had not expired on December 31, 2005.

{9)¢483 A municipality may levy a tax on the purchase

O W @ N ;A WN

-

of telecommunication services as defined in s. 203.012 as

-
-

follows:

-
N

(a)i. Only upon purchases within the municipality of

—
w

local telephone service as defined in s. 203.012(3) at a rate

-
-

not to exceed 10 percent of the monthly recurring customer

-
wn

service charges, excluding public telephone charges collected

poy
Lol

on site, access charges, and any customer access line charges

-
~

paid to a local telephone company; or

18 2. Only upon purchases within the municipality of
19| telecommunications service that whieh originates and

N
(=]

terminates in this state at a rate not to exceed 7 percent of

N
-

the total amount charged for any telecommunications service

N
N

provided within the municipality or. if the location of the

[
[78)

telecommunications service provided cannot be determined as

N
[

part of the billing process, the total amount billed for such

telecommunications service to a telephone or telephone number,

NN
N Wn

a telecommunications number or device, a service address, or a

N
<

customers' billing address located within the municipality,

N
@D

excluding public telephone charges collected on site, charges

N
O

for any foreign exchange service or any private line service

w
o

except when such services are used or sold as a substitute for

w
pr

any telephone company switched service or dedicated facility
7
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1| by which a telephone company provides a communication path,
access charges, and any customer access line charges paid to a
local telephone company. However, telecommunicatlons service
as defined in s. 203.0t2(5)(b) shall be taxed only on the
monthly recurring customer service charges excluding variable
usage charges.

(b) For the purpose of compensating the seller, the
seller shall be allowed 1 percent of the amount of the tax

collected and due to the municipality in the form of a

O 0 a8 o s W

deduction from the amount collected for remittance. The

11| deduction shall be allowed as compensation for the keeping of
12| records and for the collection of, and the remitting of, the
13| tax.

14 tey——A-municipatity-shati-etect-by-ordinance-the-tax

15| specified-in-subparagraph-tay+--or—-subparagraph—{ajy2<7-and-any
16| sech~etection-shati-not-be—changed-untii-after—the-expiration
17| of-at-teast—+2-months-after—the-effective-date-of-the

18] ordinance-1tevying—the—tax-specified-in-such-subparagraph-——a
19| mentcipatity—sheii-notify—the—companies-responsibie—for

20| cotiecting—such-tax—at-teast—+20-days-prior-to—such-change—of
21| exeetion~

22 td)y--A-municipaiity-eiecting-by-ordinance—the-tax
231speciféed—in—subparagraph-faiew-shaii-provfde-to-a

24| tetecommunications—service-provider-vho-is-respensibie-for

25] cottecting-the—-taxy-upon-its—requesty-a-printed-aiphabeticai
26| tisting-of-aii-street—names—inetuding-biock-numbers-and-street
27| numbers—-for-streets—-which-cross-or-form-municipai-boundaries
28] within-the-municipatity-for—-use-by-the-provider-cf-the

29| tetecommunications-service-in-ecaicuiating—the-proper—amount—of

30| tax-payabie-to—the—-municipaiity=--The-municipatity-shatri-be

31} responsibie-for-updating-this-iisting-as-changes-occur-and-£for
8
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—_

providing—-this-information—to—the-tetecommunications-serviece
provider--Fhe-provider;—in—-turny-shaii-be-responsibie-£for
charging-the—tax—oniy-to-service-and-bitirng-addresses
centained-ién~this-i1istings--The-municipatity-shaii-be-entitied
to-cotiect-a-fee—not-to-exceed-the—nctuat-cost—of-providing
the-information—-to—the-tetecomminications-service-provider
regquesting—rts

[c}¢e¥ A municipality may audit the records of any

provider of telecommunications service taxable by the such

O W D N O U - W N

=

municipality under s. 166.234.7-each—-swch-provider—shaii

-
—_

provide-to-the-munieipaiityr—upon-66-dayst—notice;-access-to

-
N

ati-appiicabie-records-for-such-telecommunications-servicex

—_
w

In-an—-audit;-the-telecommunications-service-provider-shaii-be

—
-

iiable-oniy-for-its—taxablte-accounts-coiiected-correspondsrng

—_
3

to-the—4informatron-provided-to—rt-by-the-municipatrity~

-
(=2

However, any information received by the municipality or its

-
~

agent in connection with such audit is confidential and exempt

-
=]

from the provisions of s. 119.07(1).

—-
O

(d)¢£31. If the sale of a taxable telecommunication

N
o

service also involves the sale of an exempt cable television

N
—

service, the tax shall be applied to the value of the taxable

[ V]
N

service when it is sold separately.

N
W

2. If the company does not offer this service

N
K

separately, the consideration paid shall be separately

N
(%)

identified and stated with respect to the taxable and exempt

N
(=)

portions of the transaction as a condition of the exemption.

N
~J

3. The amounts identified as taxable in subparagraph

N
(=]

2. shall not be less than the statewide average tariff rates

N
O

set forth by the local exchange telecommunications companies

w
(=]

in the tariffs filed with the Public Service Commission on

w
—

January 1, 1995, and on January 1 of each year thereafter for

9
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the equivalent services subject to this section. The Public
Service Commission shall publish the statewide average tariff
rates annually, beginning on January 1, 1956.

4. If the total amount of municipal utility tax
collected by a municipality or charter county from
telecommunication services pursuant to this subsection for the
period of July 1, 1995, to June 30, 1996, is less than the
amount collected for the period July 1, 1994, to June 30,

1995, the municipality or charter county shall assess each

©C O O N ohtn e W N

-

company that remits such tax a pro rata share of the

-
—

shortfall. The shortfall shall be prorated based on the

pry
N

amount of tax remitted by each company for the period July 1,

-
w

1995, to June 30, 1996, and the total amount of tax remitted

-
L

for the same period. By September 1, 1996, the municipality

-
w

or charter county shall certify to each company the amount of

additional tax owed and the tax shall be remitted to the

-
N Oy

municipality or charter county by October 1, 1996. Provided,

—_
@

however, that this assessment may only be imposed if, in

-
0

additlion to the conditions above, a municipality or charter

N
(=]

county has levied the applicable maximum tax rate allowed

N
—_

under this paragraph during the period July 1, 1995, and June

N
N

30, 1996, and has not switched between the two options allowed

N
w

under subparagraph t£31. or subparagraph ¢£}2. during the

N
>

period July 1, 1995, and June 30, 1996.

N
wn

{e) Purchases of local telephone service or other

[N
o

telecommunications service for use in the conduct of a

N
~

telecommunications service for hire or otherwise for resale

N
@©

are exempt from the tax imposed by this subsection.

N
o

f A ller of ryices th re ct to the tax
i icipali o

return with the municipglity each month. The form of the
10

w
o

w
-
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return shall be determined by the seller, and the return shall
be deemed sufficient if it identifies the name and address of

the seller,; the period of the return, the amount collected

from the sale of taxable services, any collection allowance

taken, the amount of tax remitted with the return, and the
name and telephone number of a person authorized by the seller
to respond to inquiries from municipalities concerning the
seller's administration of the tax. A municipality may not
require any return or payment of public service tax other than
on a date when returns and payments of tax are required under
chapter 212. However, a municipality may grant an extension of
the due date for a return or payment upon written request from
the seller. The deduction authorized by paragraph (b) shall
not be allowed in the event of an untimely return, unless the
seller has in writing requested and been granted an extension
of time for filing such return. Extensions of time shall be
granted if reasonable cause is shown, whether requested before
or after the due date of the return.

{(q) Notwithstanding any other provision of this
section, in the event the total amount of tax anticipated to
be collected within a calendar guarter does not exceed $120,

h ller of h s ic i he wr n authorization
of the municipality, remit the taxes collected during such

calendar quarter to the municipality guarterly. In such case,
th ax shall due on or before the 20th day of the month

O W ® N T »n e W N

N NDORDONDN RN NN = A A e e aa b A o
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following the end of the calendar arter in which the taxes

[N
~3

were ¢

[
D

(10) A purchaser who claims an exemption under
subsection (4), subsection (S), or paragraph (9)(e) shall
certify to the seller that he or she qualifijes for the

exemption, which certification may encompass all purchases
11

w N
Q0

w
-
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after a specified date or other multiple purchases. For
purchases made under paragraph (9)(e) which are exempted, upon
the presentation of a certificate, from the tax imposed by

chapter 212, the certification required by this subsection may

1

2

3

4

5| be satisfied by presentation of a certificate that satisfies
6| the requirements of chapter 212, A seller accepting the
?
8
9
0

certification required by this subsection is relieved of the

obligation to collect and remit tax; however, a governmental

body_that is exempt from the tax authorized by this section
shall not be reguired to furnish such certification, and a

11| seller is not required to collect tax from such an exempt

12| governmental body.
i3 (11) Governmental bodies that sell or resell taxable

14| service to nonexempt end users must collect and remit the tax

15| levied under this section.
16 Section 3. Section 166.233, Florida Statutes, lis

17} created to read:

18 166.233 Public service tax; effective dates;

19! procedures for informing sellers of tax levies and related
20| information.—-—

21 (1) As ugsed in this section and ss. 166.231. 166.232,
22 and 166.234:

23 {a) “Department’ means the Department of Revenue or
24] its designated agent.

25 (b) "Effective date," with respect to any levy, repeal
26] of a levy, or update to a 1ist reguired under thisg section,

27| means the effective date of the related obligation or change

28 in the obligation of sellers to collect the tax; however, with

29| respect to taxable service that is reqularly biiled on 3

30 monthly cvcle basis. each levy, repeal., or update gpplies to

31 any bill dated on or after the effective date of such event.
12
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(c) "Levy" means and includes the imposition of a tax
under s. 166.231 or s. 166.232, all changes in the rate of a

tax imposed under either of those sections,; and all changes of

election under s. 166.231(9)(a).

{(d} "Seller" means a person who sells a service that

is subject to a levy.

{(2)(a) A tax_levy must be adopted by ordinance, and

the effective date of every levy or repeal thereof must be a

subseguent January 1, April 1, July 1, or October 1. A

O OV ® N N B W N

-

municipality shall notify the department of the adoption or

—
-

repeal of a levy at least 120 days before the effective date

thereof. Such notification must be furnished on a form

_—
N

-
w

prescribed by the department and must specify the services

-
-

taxed under the authority of s. 166.231 or s. 166.232,

—
Ul

including any election under s. 166.231({9){a), the rate of tax

-
o

applied to each service, the effective date of the levy or

~J

repeal thereof, and the name, mailing address, and telephone

—
@

number of a person designated by the municipality to respond

-
=

to inquiries concerning the tax. The department shall maintain
20| this information for the purpose of responding_to inguiries
21| with respect thereto, and any person may in writing request
22| sych information from the department. For purposes of this
23| section, a response to _such 3 person is timely if in writing
24) and_dated no later than 20 days after the receipt of the

25| request. The department shall charge such persons a fee to
26] rgcover the actual cost of malntaining and furnishing such
27) information. The department has no liability for any loss of
28} or decrease in revenue Dy reason of any error, omission, or
29| untimely action that results in the nonpayment of the tax

30| imposed under s. 166.231 or s, 166,232, The provisions of this
31| paragraph which prescribe effective dates and require
13
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municipalities to furnish notifications to the department do

not apply to taxes levied on service, other than

telecommunication service, provided by the municipality
levying the tax or by a separate utility authority, board, or

commission of the municipality.
{b) The department may contract with a private entity

to maintain and furnish the information described in paraqraph

{a); however, the department shall establish the fee charged

to_persons requesting_that information.

O W O 3 N s W N

=

(3) A municipality shall provide to any person, within

-
—

20 days following receipt of the person's written reguest, a

V)

copy_of the ordinance adopting any levy and all amendments

13| thereto, and shall advise such person in writing of the types
14| of media on which the lists described in this subsection are

15| available, the charges, if any, for supplying the lists on
16| each available medium, and the address to which a request for
17| such lists should be transmitted. Within 20 days following

18 receipt of a written request therefor accompanied by payment

19| of the cost, the municipalitv shall transmit the following e
20| th rson r stin hem;

21 {a) A list containing each street name, known street

22| name_aliages, street address number ranges, applicable

23| directionals, and zip codes associated with each street name,
24| for all street addresses located within the municipality. For
25| a_range of street address numbers located within a

26| municipality which consists only of odd or even street

27| numbery, the 1ist must apecify whether the street numbers in

28| the yange are odd or even. The list shall be alphabetical,

29] except that numbered streets shall be in numerical sequence;

30 (b) A list containing each Dostal ziD code and all the
31| city names associated therewith for all zip codes assigned to
14
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geographic areas located entirely within the municipality,
including_zip _codes assigned to post office boxes; and
{c) A sequential 1ist containing_all post office box

number ranges and the city names and zip codes associated
therewith, for all post office boxes located within the

municipality, except that post office boxes with postal zip

codes entirely within the municipality which are included on

the list furnished under paragraph (b) need not be duplicated.

O W W N N U W N

sy

The lists shall be printed, except that, if a list is

-
—

avatlable on another medium, the municipality shall, upon

-
N

request, furnish the list on such medium in addition to or in

-
W

lieu of the printed lists. The municipality shall be
responsible for updating the lists as _changes occur and for
furnishing this information to all sellers affected by the
changes. Each update shall specify an effective date which
shall be either the next ensuing January 1, April 1, July 1,
or October 1; shall be furnished to _sellers not less than 60
days prior to the effective date; and shall identify the

20| additions, deletions, and other changes to the preceding
21)yersion of the list. The seller shall be responsible for

22| charaing the tax only to service and billing addresses

23| contained in the 1ists which include all the required elements
24{ required by this subsection, including lists furnished to 1t
25| by a municipglity without the seller's request. The

26/ municipality shall be entitled to collect a fee not to exceed
27| the actual cost of duplicating the information furnished to
28| the person requesting it.

29 {4) rhe obligation of a seller to collect and remit
30| the tax for any municipality is conditioned upon the timely
31javailability to the seller of accurate information as

15

-
[

T
O @@ N O
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described in subsections (2) and (3)_ in the manner prescribed

in those subsections. For purposes of determining the
timeliness of such information, the date of a request,

response, update, or other transmittal is the date received.

If any such information is not timely furnished to a seller,

any related obligation to collect and remit tax is suspended

during_the period of delay, except that:

{a) If a reqguest for information described in
subsection (2) or subsection (3) precedes the date on which a
municipality is required to furnish notification to the

department as prescribed in subsection (2), the lack of a
timely response to the request does not affect the seller's

O W D Ny N s W N

-

- s
N e

-
w

obligation to collect and remit tax for that municipality.

(b) If a seller is properly collecting and remitting
tax on a taxable service from customers within a municipality

e
(S Y

—
j=al

as of the date of any request for information under subgection
(2) or subsection (3), the lack of a timely response to the
request does not affect the seller's obligation to continue
collecting and remitting the tax levied on the same service
from the same customers.

{c) If z fallure to furnish timely information under
subsection (2) or subsection (3) causes g delay in 3 seller's
Ieceipt of a 1list or updgte required bv subsection (3) to 3
date less than 60 _days before the effective date of a levy or
update, the obligation to collect and remit tax pursuant
thereto may not commence uptil the next subseguent January 1,
April 1, July 1, or October 1,

L5) If it is Jetermined from lists or updates
furnished under subsection (3) that more than one municipality
claims the same address or droup of addresses, the seller

sball notify the municipglities affected within 60 days. Upon
16

=
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resolution of the competing claims, the affected

municipalities shall furnish the seller with a signed

agreement describing the resolution. The seller shall begin

collecting_and remitting tax pursuant to the aqreement as of
the next ensuing January 1, April 1, July 1, or October 1 that
is at least 60 days after its receipt of the signed agreement.

Prior to such date, the seller shall continue its prior tax
treatment of charges to customers with addresses subiject to

O W O N O 0 s W N

treatment" means the practice of collecting and remitting or

11| not collecting and remitting tax during periods priox to

12} discovery of the competing claims. The seller has no liability

13/ to any affected municipality for amounts not collected and

14| remitted before the agreement was implemented, except to the

15| extent that the seller's prior tax treatment was confirmed as

16| correct in the agreement.

17 (6) If a list or update furnished pursuant to

18] subsection (3) contains all the elements required by that

19| subsection, but such information does not conform with address
20| information in the seller's records, the seller may go notify
21| the municipality that furnished the list or update. The

22| notification shall identify the portion of the 1ist or update
23| that_is in question and describe the nature of the problem. If
24| the seller furnishes such a notification within 60 days after
25| first recelving the list or update from the municipality,_ the
26| seller shall not be obligated to collect and remit the tax

27| with respect_to the portion of the list or update at issue

28| until the next ensuing_ January 1, April 1, July 1, or October

2911 _that is at least 60 days after the municipality furnishes

30| the seller with information which resolves the issue raised by
31| the seller.

17
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1 Section 4. Section 166.234, Florida Statutes, is
created to read:

166.234 Public service tax; administrative provisions;

rights and remedies.——

(1) A municipality may, during the seiler's normal

and records, audit the records of any seller of a service that
is taxable by the municipality under s. 166.231 or s. 166.232,

2
3
4
5|
6j business hours at the official location of the seller's books
7
8
9| for the purpose of ascertaining whether taxable services have
0

been provided or the correctness of any return that has been

11| filed or payment that has been made, if the municipality's

12| power to assess tax or grant a refund is not barred by the
13| applicable limitations period. Each such seller must provide

14| to the municipality, upon 60 days' written notice of intent to

15/ audit from the municipality, access to applicable records for

16| such service, except an extension of this 60-day period must
17l be granted if reasonably requested by the seller. The seller

18 may at its option waive the 60-day notice requirement. If

19| either the municipality or the seller reguires an additional

20| extension, it must give notice to the other no less than 30

21} days before the existing extension expires, ex _in_cases of

22| bona fide emergency or waiver of the notice reguirement by the

23| other party. In an audit, the seller is liable only for its

24| taxable gccounts collected which correspond to the information

25| provided to it by the municipality under s. 166.233(3). As

26j used in this section, *applicable records® means records kept

27| in the ordinary coursg of business which egtablish the

28j collection and remittance of taxes due. Such applicable

29| records may be provided to the municipglity on am electronic

30| medium if agreed to by the seller and the municipality, No

31| fee or any portion of a fee for audits conducted on behalf of
18
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a municipality shall be based upon the amount assessed or
collected as a result of th udit, and no determination based

upon an audit conducted in violation of this prohibition shall
be valid.
{2) Each seller of services that are taxable under s,

166.231 or s. 166.232 shall preserve applicable records

relating to such taxes until the expiration of the time within

which the municipality may make an assessment with respect to

that tax; however, a seller is not reguired to retain
duplicative or redundant records.

(3) Before auditing _a seller under subsection (1), the
12| municipality shall, upon request of the seller, discuss with
13| the seller the municipality's proposed audit methodology. The

14| municipality shall prepare and furnish to the seller a report
15| of each audit which identifies the nature of any deficiency or

O W O N OO U s Ww N

- -
-

16} overpayment, the amount thereof, and the manner in which the

17} amount was computed. In addition,_ the municipality, upon

18Jrequest and no less than 45 days before issuing a

19| determination under subsection (8), shall furnigh the seller
20| with all other information or material in possession of the
21 municipality or its agents which is necessary to supplement
22| the audit findings,

23 {4){a) A municipality may issue a proposed assessment
24)of tax levied under s. 166.231 or s. 166,232 within 3 years

25| after the date the tax was due. However, this limitation is
25] tolled for 1 year if within the 3-year period the municipality
27| issues _to the seller a notice of intent to audit. If the

28| gudit cannot be completed prior to the expiration of this
29| limitation period as extended by tollina, and such condition
30l is due_to the seller's refusal or delay in allowing access to

31| applicable records, the municipality may make a propgsed
19
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ment fr n mate base n_the best information

available for the taxable period, unless the seller agrees in
writing to extend the limitations period. The municipality

may also make a proposed assessment from such an estimate if,
notwithstanding agreed extensions of the limitations period to
a date which is 3 years following issuance of the notice of

intent to audit, the seller does not allow access to
applicable records prior to such date.

{b) A seller may apply to a municipality for refund
of, or may take a credit for, any overpayment of tax or

O W ® N O U s W N

11| interest or penalty thereon within 3 years following

12| rzemittance by the seller, and the municipality must refund or

13] allow _the seller credit for such overpayments as were remitted

14| to the municipality, However, in the case of an overpayment

15| which the seller has previously refunded or credited to a

16| purchaser in accordance with subsection (6), the limitation

17{ period for the seller's refund application or credit shall

18/ expire 3 years following the seller's remittance to the

19! punicipality or 60 days following the seller's issuance of the

20| zefund or credit to the purchaser, whichever is later,

21 {c) Upon expiration of the periods set forth in this

22| subsection, the municipality's right to gasess tax. interest,

23| or penalty and the peller's right to apply for a refund or

24| credit expire and are barred, unless fraud has occurred;

25| however, sellers and municipalities mgy enter into aqreements

26( £o_extend these periods,

27 (5)  Wotwithstanding subsection (4), a municipality

28| shall offset 3 seller's overpayment of any tax, interest, or

29| penglty revealed by an gudit against any deficiency of tax,

30| interest, or penalty whbich is determined to be due for the

31] same audit period, and such offsets must be reflected in any
20
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1! proposed assessment. If the overpayments by the seller exceed

the deficiency, the municipality must refund to the seller the

amount by which the _aggregate overpayments exceed the total

that is employed in computing_ the amount of a deficiency is

2
3
4| deficiency. Absent proof to_the contrary, the methodology
S
6

presumed to yield an appropriate computation of the amount of

7] any overpayments. As used in subsection (4) and this

8| subsection, "overpayment® to a municipality means and includes
9|all remittances of public service tax, interest, or penalty
10| which were_not due to the municipality, including amounts

11| properly collected but remitted to the incorrect municipality.
12 (6) Any purchaser of a service may request from a

13! seller a refund of, or credit for, taxes collected from the

14| purchaser upon the_ground that the amounts collected were not

15/ due to _any municipality. The seller shall issue the refund or

16] allow a credit to the_purchaser entitled thereto, if the

17| zequest is made within 3 years following collection of the tax

18| from the purchaser. In any event, a seller shall issue a

19( refund or credit to g purchaser within 45 days following the

20| seller's determination of the amount of taxes collected from

21| the purchaser within the preceding 3 years which were not due

22| to apy municipality,

23 (?2) Municipalities are authorized to assess interest

24| and _penalties in accordance with this subsection for failure

25| £to pay any tax when due or to file any required return, except

25 that no penglty shall be assessed absent willful neglect,

27| willfyl negligence, or fraud. Interest may be assessed at a

28| maximum rate of 1 percent per month of the delinquent tax from

9| the date the tax was due until paid. Penalties may be

30 assessed at 3 maxamum rate of 5 percent per month of the

31| delinquent tax, not to exceed a total penalty of 25 percent,
21
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1] except that a municipality may provide that in no event will

the penalty for fajlure to file a return be less than $15, In
the case of a fraudulent return or a willful intent to evade

2

3

4| paynent of the tax, the seller making such fraudulent return
5| or willfully attempting to evade payment of the tax shall be
6 1iable for a specific penalty of 100 percent of the tax,
?
8
9
0

Interest and penalties shall be computed on the net tax due

after application of any overpayments, and are subject to

compromise pursuant to subsection (14). Interest or penalties
and the rates thereof shall bs authorized by ordinance.
1 {8) Any proposed assessment or finding of amounts due

12| the seller constitutes a determination of the municipality for

13| purposes of this section. A determination must separately
14| state the amounts of tax, interest, and penalty claimed to be

15| due or to be refunded, must be accompanied by a written

16| narrative explanation of the basis for the municipality's

17} determinations, must inform the seller of the remedies

18| available to it if it disagrees with any such determination,
19| and must state the conseguences of the seller's failure to
20 comply with any demand of the municipality which is stated in
21| the determingtion.
22 {9} A seller may file with the municipaglity a written
23 protest of any determination within 60 days after the
24| determination is issued, The municipality must consider the
25| protest and must, within 60 days, issue a written notice of
26| decision to the seller. The seller may petition the
27| municipality for recongideration of 3 motice of decision
28| within 30 days after the issuance of the notice, and,
29) following reconsideration of such a petition, the municipality
30| must, within 30 days. issue a written notice of
31| reconsideration to the seller.

22
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{10) A determination becomes final 60 days after the |
date _of issuance, unless the seller, before the 60-day period '

expires, has filed a protest or secured a written extension of
time within which to file a protest. If the seller has

secured a written extension of time and fails to file a

protest within the extended time period, the proposed

assessment becomes a final assessment at the expiration of the

extended filing period. If a protest is timely filed and the

seller and the municipality are unable to resolve the disputed

O O © N NN W N

issues, the determination becomes final as of the date of

-

issuance of the notice of decision, unless the seller timely

-

-
N

flles a petition for reconsideration. If a petition for

-
w

reconsideration is timely filed, the determination becomes

final upon issuance of a notice of reconsideration.
{11) A notice of decision or a notice of

reconsideration must address each issue raised in the protest

- - -
N N W

or petition, must explain the reasoning underlying the

-
~J

conclusions reached, and must advise the seller of the
remedies available to it if it disaqrees with the
municipality's disposition of the issues.

[12) A seller may contest the legality of any
determination by filing an action in circuit court within 60
days after the date the determination becomes final. However,
in agny action filed in circuit court to contest the legality
of any tax, penalty, or interest assessed under this section,
the plaintiff must pay the municipality the amount of the tax,
penalty, and accrued_interest which is not being contested
the_seller. Venue lies in the county where the municipality
is located. The defendant in any such action is the
municipality.
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(13) A seller's failure to protest a determination

under this section administratively or judicially does not

waive or impair the seller's right to seek refund of any

overpayment within the time allowed under subsection (4).

{14) A seller's liability for any tax, interest, or
penalty may be settled or compromised by the municipality upon
the grounds of doubt as to liability or doubt as to the
collectibility of such tax, interest, or penalty. A
municipality and a seller may enter into a written closing
agreement that reflects the terms of any settlement or
compromise. When such a closing_agreement has been approved
on behalf of the municipality and the seller, it is final,
conclusive, and binding on the parties with respect to all

X N O NN e W N
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matters set forth therein; and, except upon a showing of fraud

-
U

or misrepresentation of material fact, additional assessment

o0

may not be made against the seller for the tax, interest, or

-
~J

penalty specified in the closing_agreement for the time period

@

specified in the closing agreement, and the seller may not

)

institute any judicial or administrative proceeding to recover

¥
[=]

any tax, interest, or penalty paid under the closing
agreement. In issuing a determination, a municipality must
include in its notification thereof to the seller the names of
the persons authorized to approve compromises and to execute
24| closing agreements. A municipality may also enter into

25! agreements for scheduling payments of taxes. interest, and

25| penalties, which aqgreements must recoqnize both the seller's
27| £inancial condition and the best interest of the municipality,
28| Af the seller gives accurate, current information and meetg

29| a1l other tax obligations on schedule.

30 {15) All notices of intent to audit, determinations,

3t notices of decisions, and notices of reconsideration issued
24

NN
[
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under this section must be transmitted to the seller by

certified mail, return receipt requested; and the date of
issuance is the postmark date of the transmittal. All
protests and petitions for reconsideration are timely filed if
postmarked or received by the municipality within the time
prescribed by this section. If mailed, protests and petitions
must be transmitted by certified mail, return receipt

requested.
(16) A seller may pay any contested amount, in whole

O W ® ~d O un s w N

-

or in part, at any time, and the payment does not impair any

—-
—

of the seller's remedies as provided in this section.

-
N

{(17) Each municipality that levies the public service

-
W

tax shall furnish sellers with prompt, accurate responses to

questions and to requests for tax assistance. In the event a

‘S| law _is enacted requiring payment of interest on refunds of

Y
[

16] taxes paid pursuant to chapter 203 or chapter 212,

17 municipalities shall pay interest on public service tax
18| refunds at the rate required by such law.

19 (18) In all matters connected with the administration
20| of the public service tax, sellers have the right:

21 la) To be represented by counsel or other gqualified
22| representatives;

23 [b) To procedural safequards with respect to the

24| recording of interviews during tax determination processes
25| conducted by _the municipality; and

26 [c) To have audits, inspections of records, and

27| interviews conducted at a reasonable time and place.

28 119) Municipalities may communicate with each other

19| concerning_the following:

30 {a) Technicgl information concerning a_seller's tax

31| and accounting system necessary to conduct an accurate and
25
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
Senate Bill 1958

The Committee Substitute:

Reguires a seller of services subject to the public service
tax to file a return with the munilcipality monthly. The
information to be provided is included.

Reguires tax levies to be adopted by ordinance with an
effective date of January 1, April 1, July 1, or October 1.

Authorlzes the Department of Revenue to charge a fee to
persons requesting information to recover the actual cost of
maintaining and furnishing the information pertaining to the
services tax. The Department of Revenue is also authorized to
contract with a private entity to provide its services,
provided the department sets the authorized fees.

O W ® 9 OO s W N

- s
N A

Clarifies the process for providing information to the public
and developing address lists.

-
w

Authorizes municipalities to collect a fee which cannot exceed
the actual cost of duplicating the information furnished to a
person requesting it.

-
v =

Provides that contingeneg audit fees are prohibited and any
?eterTénation establlished through this method would be
nvalid.

- -
~ O\

Authorizes municipalities to assess interest or penalties for
failure to pay any tax when due or to file any required
return,

-
O o

Provides that in the event a law is enacted requiring payment

of interest on refunds of taxes paid fursuant to chapter 203,

F.S., or chapter 212, F.S., municipalities must pay interest

gn public service tax refunds at the rate required by such
aw.,

N NN
N = O

Authorized municipalities to communicate with each cther
concerning certain matters related to sellers.

NN
» W

Prohibits municigalities from assessing or attempting to
assess a seller for any costs incurred by or charged to the
municiPality in connection with performing an audit of the
seller's books and records, including all travel expenses.
Also permits municipalities to assess and collect from the
seller under certain circumstances.

N NN
~N o wm

Appropriates the sum of $35,000 to the Department of Revenue

28| from the Administrative Trust Fund for the purpose of
. furnishing tax related information to the public.

30

3

30
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Florida House of Representatives - 1997 HB 1275

Representatives Valdes, Edwards, Lacasa, Garcia,

8
Villa{ohos, Barreiro, Morse and Meek

A bill to be entitled
An act relating to the municipal public service
tax; providing legislative intent; amending s.
166.231, F.S.; providing that specified
governmental bodies are exempt from the tax;
providing that religious institutions that
possess sales tax exemption certificates are
exempt from the tax; providing that religious
institutions that possess sales tax exemption
certificates are exempt from the tax on
telecomnunication services; providing for the
liabalaty of sellers for taxes that are not
remitted; requiring purchasers claiming
exemptions to certify that they are gualified
therefor; creating s 166.233, F.S.; providing
requirements for levy of the tax; specifying
effactive dates; providing duties of the
Department of Revenue; requiring municipalities
to furnish certain information relating to the
tax to the Department of Revenue and to other
persons; providing for fees; providing
limitations on the responsibilities of sellers
if information is not furnished as required;
providing procedures that apply when more than
one municipality claims an address; creating s.
166.234, F.S ; providing procedures for audits
by munacipalities of sellers of services;
prescribing record retention requirements for
sellers; providing time limitations on
assessmonts of taxes and on applications for
refunds or credits; providing for offsets of

1
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overpayments against underpayments and for
refunds and credits; providing requirements
with respect to a determination by a
municipality of amounts of tax; providing
protest procedures and judicial remedies;
providing for settlement or compromise of a
seller’'s liability for taxes; providing rights
and duties of municipalities and sellers;
providing that public service tax payment dates
and return filing dates must conform to due
dates established under ch. 212, F.S.;
providing a schedule for application of the
requirements of the act; providing an
appropriation; providing for severability;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. The Legislature find that a taxpayer bill
service tax in sccordance with Section 25, Article I of the
State Constitution. It is therefore the intent of the

_municipalities and
sellers to administer this tax at reasonable cost, to protect
sellers who act in good faith, to ensurs that sellers are
furnished the information necessarv for remitting collected

icipaljt nd to prescribe

ions, ind this act ills an
important state interest.

2
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Section 2. Bection 166 231, Florida Statutes, 1996
Supplement, is amended to read-

166.231 Municipalities; public service tax.--

(1)(a) A municipality may levy a tax on the purchase
of electricity, metered natural gas, liquefied petroleum gas
either metered or bottled, manufactured gas either metered or
bottled, and water service. The tax shall be levied only upon
purchases within the municipality and shall not exceed 10
percent of the payments received by the seller of the taxable
item from the purchaser for the purchase of such service
Nunicipalities imposing a tax on the purchase of cable
television service as of May 4, 1977, may continue to levy
such tax to the extent necessary to meet all obligations to or
for the benefit of holders of bonds or certificates which were
issued prior to May 4, 1977. Purchase of elactricity means
the purchase of electric power by a person who will consume it
within the municipality.

(b) The tax imposed by paragraph (a) shall not be
applied against any fuel adjustment charge, and such charge
shall be separately stated on each bill. The term "'fuel
adjustment charge’ means all increases in the cost of utilaty
services to the ultimate consumer resulting from an increase
in the cost of fuel to the utility subsequent to October 1,
1973.

(2) Services competitive with those enumerated in
subsection (1) or subsection (9), as defined by ordinance,
shall be taxed on a comparable base at the same rates.
However, fuel oil shall be taxed at a rate not to exceed &
cents per gallon. However, for municipalities levying less
than the maximum rate allowable in subsection (1), the maxaimum
tax on fuel 01l shall bear the same proportion to 4 cents

3
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which the tax rate levied under subsection (1) bears to the
maximum rate allowable in subsection (1).

(3) A municipality may exempt from the tax imposed by
this section any amount up to, and including, the first 500
kilowatt hours of electricity purchased per month for
residential use. Such exemption shall apply to each separate
residential unit, regardless of whether such unit is on a
separate meter or a central meter, and shall be passed on to
each individual tenant.

(4)(a) The purchase of natural gas or fuel oil by a
public or private utility, either for resale or for use as
fuel in the generation of electricity, or the purchase of fuel
0il or kerosens for use as an aircraft engine fuel or
propellant or for use in internal combustion engines is exempt
from taxation hereunder.

(b) A municipality may exempt from the tax imposed by
this section the purchase of metered or bottled gas (natural
liquefied petroleum gas or manufactured) or fuel ail for
agricultural purposes. As used in this paragraph,
"agricultural purposes'” means bona fide farming, pasture,
grove, or forestry operations, including horticulture,
floriculture, viticulture, dairy, livestock, poultry, bee, and

aquaculture.

(5) A purchase made by the United States Government,
district . or public body that is exempted by law or court

i e tax authorized by this section. A
municipality may exempt from the tax imposed by this section
taxation-hereunder the purchase of the taxable items by the
United-States-Bovernment;-this-state; any other public body as
defined in s. 1.01, or by a nonprofit corporation or

4
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cooperative association organized under chapter 617 which
provides water utility services to no mcre than 13,500
equivalent residential units, ownership of which will revert
to a political subdivasion upon retirement of all outstanding
indebtedness, and shall exempt purchases by any recognized

church in this state for use exclusively for church purposes,

apnd shal m ut
urchase eliqjouy insti Q a es
umer rtificat jon issued upde apte 12.

(6) A municipality may exempt from the tax impased by
this section any amount up to, and including, the total amount
of electricity, metered natural gas, liquefied petroleum gas
either metered or bottled, or manufactured gas either metered
or bottled purchased per month, or reduce the rate of taxation
on the purchase of such electricity or gas when purchased by
an industrial consumer which uses the electricity or gas
directly in industrial manufacturing, procsssing, compounding,
or a production process, at a fixed location in the
municipality, of items of tangible personal property for sale.
The municipality shall establish the requirements for
qualification for this exemption in the manner prescribed by
ordinance. Possession by a seller of a written certification
by the purchaser, certifying the purchaser's entitlement to an
exemption permitted by this subsection, relieves the seller
from the responsibility of collecting the tax on the
nontaxable amounts, and the municipality shall look solely to
the purchaser for recovery of such tax if it determines that
the purchaser was not entitled to the exemption. Any
municaipality granting an exemption pursuant to this subsection
shall grant the exemption to all companies classified in the
same SIC Industry Major Group Number.

5
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(7) The tax authcrized hereunder shall be collected by
the seller of the taxable item from the purchaser at the time
of the payment for such service The seller shall remit the
taxes collected to the municipality in the manner prescribed
by ordinance.

€8)--A-municipality-shaili-notify-in-writang-any-known
seller-of-items-taxabie-hereunder-of-any-change-an-the
boundaries-of-the-municipality-or-in-the-rate-of-taxation-

(8)¢€93(a) Beginning July 1, 1995, a municipality may
by ordinance exempt not less than 50 percent of the tax
imposed under this section on purchasers of electrical energy
who are determined to be eligible for the exemption provided
by s. 212.08(15) by the Department of Revenue. The exemption
shall be administered as provided in that section. A copy of
any ordinance adopted pursuant to this subsection shall be
provided to the Department of Revenue not less than 14 days
prior to its effective date.

(b) If In-the-event an area that is ncominated as an
enterprise zone pursuant to s. 290.0055 has not yet been
designated pursuant to s. 290.0065, a municipality may enact
an ordinance for such exemption; however, the ordinance shall
not be effective until such area designated pursuant to s.
290.0065.

(c) This subsection shall expire and be void on
December 31, 2005, except that any qualified business which
has satisfied the requirements of this subsection prior to
December 31, 2005, shall be allowed the full benefit of the
exemption allowed under this subsection as if thas subsection

had not expired on December 31, 2005.
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(9)€¢403 A municipality may levy a tax on the purchase
of telecomnunication services as defined in s. 203.012 as
follows:

(a)1. Only upon purchases within the municipality of
local telephone service as defined in s. 203.012(3) at a rate
not to exceed 10 percent of the monthly recurring customer
service charges, excluding public telephone charges collected
on site, access charges, and any customer access line charges
paid to a local telephone company; or

2. Only upon purchases within the municipality of
telecommunications service that which originates and
terminates in this state at a rate not to exceed 7 percent of

the total amount charged for any telecommunications service

h urce of which i ibed to the wunic 1;t he
asis o 11ling addres, vice ad s
consistentl he sgll provided-within-the-mun:zcxrpaiity

or;-if-the-location-of-the-telecommunications-service-provided
cannot-be-determined;-the-totai-amount-biiied-for-such
telecommunications-service-to-a-teiephone-or-teiephone-number;
a-telecommunications-number-er-devzce;-or-a-customers®-bitiang
address-iocated-withan-the-municipaiity; excluding public
telephone charges collected on site, charges for any foreign
exchange service or any private line service except when such
services are used or sold as a substitute for any telephone
company switched service or dedicated facility by which a
telephone company provides m communication path, access
charges, and any customer access line charges paid to a local
telephone company. However, telscommunications service as
defined in 3. 203.012(5)(b) shall be taxed only on the monthly
recurring customer service charges excluding variable usage
charges.

?
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(b) For the purpose of compensating the seller, the
seller shall be allowad 1 percent of the amount of the tax
collected and due to the municipality in the form of a
deduction from the amount collected for remittance. The
deduction shall be allowed as compensation for the keeping of
records and for the collection of, and the remitting of, the
tax

€c)--A-municipality-sheii-elect-by-ordinance-the-tax
specified-in-subparagraph-¢a34:-or-subparagraph-¢aj2:;-and-any
such-elsction-shaii-not-be-changed-untii-after-the-expiratron
of -at-least-42-months-after-the-effective-date-of-the
ordinance-ilevying-the-tax-specified-in-such-subparagraph:--A
municipality-shali-notify-the-companies-responsibie-for
collecting-such-tax-at-ieast-128-days-prior-to-such-change-of
election:

td)--A-municipality-eiecting-by-ordinance-the-tax
specified-in-subparagraph-€aj2--shaii-provide-to-a
telecommunications-service-provider-who-is-responsible-for
collecting-the-tax;-upon-its-request;-a-printed-aiphabeticai
izsting-of-ali-street-names-inciuding-biock-numbers-and-street
numbers-for-streets-which-cross-or-form-municipai-boundaries
within-the-municipality-for-use-by-the-provider-of-the
telecommunications-service-in-calculating-the-proper-amount-of
tax-payable-to-the-municipality:--The-municipality-shaii-be
responsibie-for-updating-this-iisting-as-changes-occur-and-for
providing-this-information-to-the-teiscomnunicat:ions-service
provider:-fhe-provider;-in-turnj-shaii-be-responsibie-for
charging-the-tax-only-to-service-and-billing-addresses
centained-an-thrs-1isting:--FThe-municrpality-shaii-be-entitied

to-coliect-a-fee-not-to-exceed-the-actuai-cost-of-providing

.}
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the-xnformation-to-the-telecammunications-service-provider
requesting-2t~

({clfed A municipality may audit the records of any
provider of telecommunications service taxable by the such
municipalaty under s, 166.234 ;-each-such-provider-shaii
provide-to-the-municipalaty;-upon-68-days’-notice;-mccess-to
ali-appliicabie-records-for-such-teitecommunications-sorvices
In-an-audit;-the-telecommunications-service-provider-shaii-be
tiabie-only-for-its-taxabie-accounts-coiiected-correspondang
to-the-:nformatzon-provided-to-it-by-the-municzpaizty:
However, any information received by the municaipality or ats
agent in connection with such audit 1s confidential and exempt
from the provisions of s. 119.07(1).

(d)€£31. If the sale of a taxable telecommunication
service also involves the sale of an exempt cable television
service, the tax shall be applied to the value of the taxable
service when it 1is sold separately.

2 If the company does not offer this service
separately, the consideration paid shall bs separately
1dentified and stated with respsct to the taxable and exempt
portions of the transaction as a condition of the exemption.

3 The amounts identified as taxable in subparagraph
2 shall not be less than the statewide average tariff rates
set forth by the local exchange telecommunications companies
in the tariffs filed with the Public Service Commission on
January 1, 1995, and on January 1 of each year thereafter for
the equivalent services subject to this section. The Public
Service Commission shall publish the statewide average tariff
rates annually, beginning on January 1, 1996.

4. If the total amount of municaipal utilaty tax
collected by a municipality or charter county from

9
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telecommunication services pursuant to this subsection for the
period of July 1, 1995, to June 30, 1996, is less than the
amount collected for the period July 1, 1994, to June 30,
1995, the municipality or charter county shall assess each
company that remits such tax a pro rata share of the

shortfall The shortfall shall be prorated based on the
amount of tax remitted by each company for the period July 1,
1995, to June 30, 1996, and the total amount of tax remitted
for the same period. By September 1, 1996, the municipality
or charter county shall certify to sach company the amount of
additional tax owed and the tax shall be remitted to the
municipality or charter county by October 1, 1996. Provided,
however, that this assessment may only be imposed if, in
addition to the conditions above, a municipality or charter
county has levied the applicable maximum tax rate allowed
under this paragraph during the period July 1, 1995, end June
30, 1996, and has not switched between the two options allowed
under subparagraph €¢£31. or subparagraph ¢£32. during the
period July 1, 1995, and June 30, 1996.

(e) Purchases of local talephone service or other
telecommunications service for use in the conduct of a
telecommunications service for hire or otheruise for resale
are exempt from the tax imposed by this subsection.

(9) A purchaser who claims an exemption under

subsectio S5), or pagagra (8)(e) shall
cortify to the seller that he or she qualifies for the
exemption, which certification may encompass all purchases
after a specified date or other multiple purchases. For
purchases made under paragraph (8)(e) which are exempted upon
the presentation of a certificate from the tax imposed by
ification require this subsection ma
10
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be satisfied ) ion o c t sfi
the regquirem of chapter 212. A seller accepting the
certificatjon required by this subsection i3 reljsved of the
gbligation t llec t tax; howeve overpmental
bgdy tha Xem x t autho b i
m not be required to u tifjcatio and

1 is pot requi to ¢ t ta c t

v ment od

Section 3. Section 166.233, Florida Statutes, is

created to read:

1 3 c a jve dates;
oce es for ormi lers of ta evies a related

anformation.- -

(1) As used jn this sectjon, gs5. 166.231, 166 232, apnd
166.234, the term:

(a) "Addr base” dat
) ment from i mati vided t un i
prescrabed in parggraphs (4){(m)-(c).

4} tmont*” ng t artme o venu

its designated sgent.
(c) "Effective dapte"™ with respect to any levy, repeal

lev [} dat uired upder this =ection
eans t ctive d o C o
in_the oblagatjon of sellery to collect the tmx; however, with

gospect to taxable service that 3is reqularly billed op a
monthly cycle basis, each levy, repeal, or update applies to

bill dated a t t ective date of s ev

d) "Levy™ means and jnclude he osition of a

r s. 6.23 1 ch t ate o

tax im d i ose cti and al ange
on u > ; (n}).
1
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(e) "Seller” means a person who sglls a service that
is subject to a levy.

(2)(a) A tax levy must be adopted by ordinance, and
the effective date of every levy or repeal thereof must be a

ion or repeal of le at leas

3 afor i of . Such notificatio

A ibed the department and
i he services taxed unde . 166.231 or s.
i i i . 166.231¢( he

cate of tax i i the effective date of the
levy or repeal therepf, and the name, mailing address, and

ed by the municipalat ]

i i i ition, the

i i nd (5) he depar

for the purposes of seller

-

: i ime f in writing and date
no_later i of the request. The

issi or untimely action

he_ isi thas paragraph which

furnish notifications and address information to the

12
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v X O t authora ) o
commission of the mupnicipality.
(b) c ivate entat
to mainta n u t ller he ipnformation descrabed

0 da ow t rson's wr
(2 the or o lev nd a
hereta
4) u v bl =sl
electronically at no charge. The sddress database, or portjons
hefeof , must ajlable in another medium, an e
depa blj the of medam on whic
address database descrjbed jn this gubsection are avajlable,
the charges, jf any, for supplving the ipnformation in each
available medjum d s to which a reque Or _suc
o i ould r . KHithi Q t
ceceipt of a written request for such ipformatign, accompanied
ment t me ust _transmit
0 o regu t
(5) For each munjcipality, the address databage mugt
contain:
(a) For 8l] stroet sddresges Jocated within the
unjc t c tre m ncludan r ame alia
t add mbe
directionals, al it d zip code ssociated wat
each streoet pame, 83 spproyed by the United States Postal
ervice for t eljv jl1. Fo of street
ddress numbers ) i mupicipali ich co
1) of odd o O h b u
13
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specify whether the street numbery in the range are odd or
even;

(b) Each postal zip code and all the city names
associated therewith, as approved by the United States Postal

codes assigne

eoqraphic areas located entirely wathin the municaipalit
including zip codes assigned to post office boxes; and

(c) All post office box number ranges and the city

pames and zip codes associated therewith, as approved by the

i States Posta]l Service for the delivery of mail, for all

post office boxes located within the municipality, except that
ce boxes wit osta ip codes entirely withan the

municipality whaich are included on the list furnished under

raph (b) need not be dupljcated.

The information required under thisy section must include the
effective date of any changes. Changes in the format of an

address necessitate the creation of m new address record,

except that, if there is a change in zip code only, the

nal address record st be modified to include the new

previous zip code with its corresponding effective date.

ta must be maintained in the address database fo

a period of 7 years. The address database must separately
identifv the additions, deletions, and other changes to the
preceding_version of the address database. The selier is
responsible for charging the tax gnly to service and billing
addresses listed in the database.

£6) Each municipality shall provide this information
to the department in a format prescribed by the department.,
i i rovide updates to the address database

14
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at least 120 days before the January 1 or July 1 on vhich the
database becomes effective. The department shall update the
database no later than 90 days before the January 1 or July 1

hanges are effective Any changes to the address
database which are made less than 90 days before January 1 or
July 1 become effective on the following July 1 or January 1,
respectively.

(7 he obliqgation of a seller to collect and remit
the tax for any municipality is conditioned upon _the timely
availabaljty to the seller of accurate information as
described in subsections (2)-(6) in the manner prescribed in
those subsections. For purposes of determining the timeliness

tion, the date of a request, response, update

or other transmittal is the date received. If any such
information is not timely furnished to a seller, any related
obligation to collect and remit tax is suspended during the
period of delay, except that:

{a) If a reguest for information described in

i )-(6 recedes the date on which the department

Subsection (6), the lack of a timely response to_ the reguest
does not affect the seller's obligation to collect and remit
tax for that municipality,

(b) ]If a seller is collecting and remitting tax on a

taxable service from customers within a municipality as of ths
date of any reguest for information under subsections (2)-(6),

ime response to the request does not affect

. an ollectin ittin

the tax levied on the same service from the same customers.

(c) If a failure to furnish timely information under

in a seller’'s receipt of a

15
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ursu me t u, Japuary 1 o
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next ensuing January 1 or July 1 that is at least 90 days

after the department updates its database.
Section 4. Section 166.234, Florida Statutes, 1is

created to read:

rights end remedies.--

Q1 A municipality may, during the seller's normal
business hours at the official location of the seller's books
and records, audit the records of any seller of a service that
is taxable by the municipality under s. 166.231 or s. 166.232,
for the purpose of mscertaining the correctness of any return
that has been filed or payment that has been made, if the
municipality's power to assess tax or grant a refund is not
barred by the applicable limitations period. Each such seller
must provide to the municipality, upon 60 days' written
notice, access to applicable recerds for such service, except
that extensions of this 60-day period must be granted if
reasonably requested by the seller. If either the municipality
or_the seller requires an _additional extension, it must give
notice to the other no less than 30 days before the existing
extension expires, except in cases of bona fide emergency or
waiver of the notice requirement by the other party. In an
audit, the seller is liable only for its taxable accounts
collected which correspond to the information provided to it
by the department under s. 166.233. As used in this section,
the term "applicable records”™ means records kept in the
ordinary course of busjinass which establish the collection and
remittance of taxes due. A municipality may not charge any
seller for costs or expenses associated with an audit. An
emplovee or agent of a municipality may not be paid,

17
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aluat or moted on t asiz o amount X
assessed or tax proceeds collected from Sellerg.
ac, () of ic ha ax und .
.231 s, 6.2 hal reserve applic e ords
latj o u h o t im hi
whach the municjipala na ke a sesgnent Hit to
that tax; houever, a geller 313 not required to retain
licatj o dun ecords.
( e uditi ubsect] (
ici i 5 1, u r t o e s er isc with
eller the munica ty' ropo audjt methodology. Th
punicipalaty shall prepare and furpish to the seller a report
each) gudit whach jdentif t ature of a iciency or
verpayment, the amount thereof, and the manner jn which the
com . ditj n a upo
n ss t 4 a ore u
termi on er sect (D) a urnigh th lle
infor ion or materjal i 0SS o the
iei i or jts agepnts which is necessar u e
the audit findings, including any computer program or software
tain or uas us in the condu
® co tio f the deficjenc ove me ouev i
identacal comput ogram or softwar hat was used in
copducting t audit is nontransferrabl municipaljt
ust fur th eller with fic t information to enabl

t seller to procurs such program or software.
(4) A mun lit sSsue a oposed ess of

ax levied under S. 6.231 s. 166.23 ithipg 3 ars a r

ihe date the tax was dus. A seller may apply to a municipalaty
o efund of , or may tak cre o ny overpaym of
ch t the within 3 s owi emitt
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seller, and the municipality must refund or allow the seller
credit for such overpayments as were remitted to the
mupicipality. Upon expiration of these 3-year perigds, the
municipality’'s right to assess tax and the seller’s right to

apply for a refund or credit expire and are barred, unless

fraud has occurred; however, sellers and municipalities may

enter into agreements to extend these periods.

(5) Notwithstanding subsection (4), a municipality
shall offset a seller's overpayment of any tax revealed by an
audit against any deficiency of such tax which is determined
to be due for the same audit period, and such offsets must be
reflected in any proposed assessment of tax f the

overpayments by the seller exceed the deficiency, the
municipality must refund to the seller the amount by which the
aggregate overpaywents exceed the total deficiency. Absent
roof to the contrary, the methodology that is employed in
computing the amount of a deficaency is presumed to yield an

appropriate computation of the amount of any overpayments. As
used in subsection (4) and_this subsection, the term

"overpayment™ to a municipality means and includes all
remittances of public service tax which were not owed to the
municipality, including amounts properly collected but
remitted to the incorrect municipality, except that the term
doos not include remittances of amounts collected in error.
(6) Any purchaser of a service may request from a
seller a refund of, or credit for, taxes collected om the
purchaser upon the ground that the amounts collected were not
due to any_municipality. The seller shall issue the refund or
allow a credit to the purchaser entitled thereto, if the

request is made within 3 years following collection of the tax
from _the purcha In any event, a seller shall issue a
19
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municipality are unable to resolve the disputed issues, the

determination becomes final as of the date of issuance of the
pnotice of decision, unless the seller timely files a petition
for reconsideration. If a petition for reconsideration is
timely filed, the determination becomes final upon i} e of
a_notice of reconsideration.

{10) A notice of decision or a notice of

ideratio st address each issue raised in the protest
or petition, must explain the reasoning underlying the
gonclusions reached, and must advise the seller of the
remedies available to it if it disagrees with the
munacipalaty’'s disposition of the issues,

{11) A seller may contest the legality of any
i i i ithin 60
days after the date the determination becomes final. However,
in any action filed in circuit court to contest the legality

n circuit court

assessed under this section, the plaintiff mu a
the municapality the amount of the tax which is not being
Venu s in the county where the

unicipality.
€12) A seller's failure to protest e determination
under this section administratively or judicially does not
paive or impair the seller’'s right to seek refund of any

overpayment within the time allowed under subsection (4).
be settled

doubt as to the collectibility of the tax.
ddition, municipalities may enter into settlement
prescribing the future tax treatment of specified
i i and & seller
21
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's financial co o
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th ansmittal. Al ro ts and petition o

opgide io e tiwely filed i ostmarked e1v
the munjcipality within the time prescribed by thas section,
If mailed, protesty and petitions must be transmitted by
certified mail, return receipt reguested,

(15) A seller may pay anVv contested amoupt, jin whole
of the seller's remed;eos vided in thiy sectio
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(16) Each municipality that levies the public servace
tax shall furnish sellers with prompt, accurate responses to
guestions and to requests for tax assistance.

(17) In all matters connected with the administration
of the public service tax, sellers have the right:

(a) To be represented by counse]l or other gualified
representatives;

(b) To procedural safequards with respect to the
recording of interviews during tax determination processes
conducted by the municipmlity; and

ave audits, inspections of record a
interviews conducted at a reasonable time and place.

(18) A municipality may not require any report,
return, or payment of public service tax to be submjtted on a
date other than as required under chapter 212.

Sectien 5. (7) No later than September 1, 1997, each

it vying a tax under section 166.231 or sectio
166.232, Florada Statutes, shall furnish to the Department of
Revenue a notification that specifies the services taxed by
£} icipalit N bi 166 . 231 tion 166.232
Florida Statutes, including any election under section
166.231(8)(a), Florida Statutes; the rate of tax applied to

service; the effective date of the levy: d the name

and telephone number of a person designated

by _the municipality to respond to inquires concerning the tax.
The ification must include such information for levies with
prior and future effective dates.

(2) Address listings and updates that conform to the
i 166.231(9)(d), Florida Statutes, as jn

iling address

1, 1997, are in compliance with this ac
3 1998. By Janua 1, 1998, eac upicjpalit
23
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ve been claj iple jurisdictjo

those that cannot be matche o t ogtal database a

provided, regpectively, in subsectjons 166€.231(7) and (8). The

d S9 mus de gvajl
o ie u 9 d 1
u 98 i tive Janua 1 a
iss i foctive date of J ry 1 9 i 13sts
T ved the d tment em 9. T
e upd ths databa Octo 9 for
the revisions.
(3) Section 166,234, Florida Stetutes, as created by
i 1 s, assegsments audjt
b d afte ive date of t act
gxcopt for provisjons requiring the performgnce of acts prior
t e commencement o aud n c taxes and
asgsegs=me hat hgve b resolve opcesgion of ili
ayme ettl t ther means. I dditi i
t a udit hgt ar i dyn 1 tio
23 of the effective date of thig section, the reguirements and
ipitat t 166 (8)- 15) i
Statutes, do not apply to determinationsg, as defined by
ctio 34(8), Florida Statut issued before th
commencement of such litigation.
Section 6. un_of $1 i agted
ar tme eV on the Adminjstrati nd £
fiscal year 1997-1998, and one full-time-equyivalent position
24
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is authorized, for the purpose of performing the functions
identified in section 166.233(2), Florida Statutes; as created
by this act.

Section 7. If any provision of this act or the
application thereof to any person or circumstance is held
invalid, the invalidity shall not affect other provisions or
applications of the act which can be given effect without the
invalid provision or application, and to this end the
provisions of this act are declared severable,

Section 8. This act shall take effect July 1, 1997.

AXEEXEXEXEKEKEKEKEKXEKKEKX KKK KKK KKK KKK XA KKK

SENATE SUMMARY

Pertains to the municipal public service tax. Provides
luaislatxve intent Provides that specified governmental
bodies are exempt from the tax. Provides that religious
institutions that possess sales tax exemption
certificates are exempt from the municipal public service
tax and from the tax on telecommunication services.
Provides for the liability of sellers for taxes that are
not remitted. Requires purchasers claiming exemption= to
certify that they are qualified therefor. Provides
requirements for levy of the tax. Spacifies effective
dates. Provides duties of the Department of Revenue.
Reguires municipalities to furnish certain information
relating ta the tax to the Department of Revenue and to
other persons. Provides for fees. Provides limitations on
the responsibilities of sellers if information is not
furnished as required. Provides procedures that apply
when more than one municipality claims an address.
Provides procedures for audits by municipalities of
sellers of services. Prescribes record retention
requirements for sellers Provides time limitations on
assessments of taxes and on applications for refunds or
credits. Provides for offsets of overpayments mgainst
underpayments and for refunds and credits. Provides
requirements with res{ect to a determination by a
municipality of amounts of tax. Provides protest
pracedures and judicial remedies. Provides for settlement
or compromise of a seller’s liability for taxes. Provides
rights and duties of municipalities and sellers. Provides
that public service tax payment and return filing dates
must conform to due dates established undsr ch. 212, F.S.
Provides a schedule for application of the requirements
of the act. Provides an appropriation. Provades for
severability.

25
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A bill to be entitled
An act relating to taxation; providing
legislative intent with respect to the
municipal public service tax; amending s=.
166.231, F.8.; providing that specified
governmental bodies are exempt from said tax;
exempting certain religious iastitutions from
the tax on telecommunication services; .
providing that state universities szhall not be
deemed sellers of taxable items under certain
circumstances; revising provisions relating to
determination of the situs of telecommunication
services; providing requirements for returns
and remittance of the tax on telecommunication
services; requiring certain purchasers claiming
exemptions to certify that they are gqualified
therefor; requiring governmental bodies that
sell taxable services to nonexempt users to
collect and remit the tax; creating s. 166.233,
F.S.; previding requirsments for levy of the
tax; specifying effective dates; providing
duties of the Department of Revenue; requiring
municipalities to furnish certain information
relating to the tax to the Department of
Revenue and to other perzens; providing for
fees; providing limitations on the
responsibilities of sellers if information is
not furnished as required; providing procedures
that apply when more than one municipality
claias an address or vwhen information does not
conform to the seller’s address records;

1
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creating s. 166.234, F.S.; providing precedures
for audits of sellers by municipalities;
prohibiting contingent fee audits; prescribing
recerd retention requirements for sellers;
previding time limitations on assesssents of
taxes and on applications for refunds er
credits; providing for offsets of overpayments
against underpayments and for refunds and
credits; authorizing municipalities to assess
interest and penalties; previding requiremeats
with respect to a determination by a
municipality of amounts of tax; providing
protest precedures and judicial remedies;
providing for settlement or cempromise of a
seller's liakility for taxes; providing for
interest on refunds if a law is enacted
requiring interest on sales or gross receipts
tax refunds; providing rights and duties of
municipalities and sellers; providing for
communications betweem municipalities with
respect to specified matters relating to audits
and the identities of sellers; prescribing the
circumsteuces for assessment ef audit expenses
ngainst a seller; providing a schedule for
application of the requirements of the act;
amending ss. 203.01 and 203.63, F.S., relating
to taxes on gross receipts for utility services
aad oa interstate and international
telecommunication services; specifying that
certain sums charged as taxes under ssid
sections and under ch. 232, F.S5., shall not ba
2
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subject to refund, notwithstanding requirements
relating to ssparate statement of such taxes on
bills er invoices; providing legislative
intent; providing an appropriation; providing

for severability; providing an effective date.
Be It Enacted by the Legiszlature of the State of Florida:

Section 1. ]It iz the intent of the Lesislature to
imerove the ability of pupicipslities snd sellers to
adninister the municipal public service tax st reasousble
cost, to mrotect sellers who act ip sood faith. te imvrove the
informpetion furpished to sellers to facilitate remittins
sollected tay _proceeds to the cerrect municipalitv. and to
auditine functions. The Lesislature finds that this act
Lulfills an irportant state iuterest.

Section 2. BSection 166.231, Florida Statutes, 199%¢
Supplement, is amended to read:

166.231 Municipalities; public service tax.--

(1)(a) A municipality may levy a tax on the purchass
of electricity, metered natural gas, liquefied petroleum gas
either metered or bottled, manufactured gas either metered or
bettled, and water service. The tax shall be levied only upon
purchases within the municipality and shall not exceed 10
percent of the payments received by the seller of the taxable
item from the purchazer for the purchase of such service.
Municipalities imposing a tax on the purchase of cable
television service as of May &, 1977, may continue te levy
such tax to the extent necessary to meet all obligationz to or
for the benefit of holders of bonds or certificates which were

3
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issued prior to May &, 1977. Purchase of electricity means
the purchase of electric power by a person who will comsume it
within the municipality.

{b) The tax imposed by paragraph (a) shall not be
applied against any fuel adjustment charge, and such charge
shall be separately stated on each bill. The term "fuel
adjustment charge™ means all increases in the cost of utility
services to the ultimate consumer resulting from an increase
in the cost ef fuel to the utility subsequent te October 1,
1978,

(2) Services competitive with those enumerated in
subsection (1) or subsection (9), as defined by ordinance,
shall be taxed on a comparable base at the same rates.
However, fuel o0il shall be taxed at a rate not to exceed 4
cents per gallon. However, for municipalities levying less
than the maximum rate allowable in subsection (1), the maxiwum
tax on fuel o0il shall bear the same proportion to & cents
which the tax rate levied under subsection (1) bears te the
maxinun rate allowable in subsection (1).

(3) A municipality may exempt from the tax imposed by
this section any amount up to, and including, the first 500
kilewatt hours of electricity purchased per month for
residential use. Such exemption shall apply te each separate
residential unit, regardless of whether such unit is on a
separate meter or a central meter, and shall be passed on to
each individual tenant.

(4)(a) The purchase of natural gas er fuel oil by a
public or private utility, either fer resale or fer use as
fuel in the generation of electricity, or the purchase of fuel

oil or kerosene for use as an aircraft engine fuel or

&
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propellant or for use in internal combustion engines iz exempt
from taxatien hereunder.

(k) A municipality may exempt from the tax imposed by
this section the purchase of metered or bottlsd gas (natural
liquefied po;roloun gas or manufactured) or fuel oil for
agricultural purposes. As used in this paragraph,
"agricultural purpeses” means bona fide farming, pasture,
grove, or ferestry operations, including horticulture,
floriculture, viticulture, dairy, livesteck, poultry, bese, and
aquaculture.

(5) Purchases by the United Statex Covernment, this
state, and all counties. school districts. snd pupicipalities

DEQWE . BV UAUEIPY ALUOR L0911 r-xnunr a1

municipality may exempt from &hz_tuum_n_&hnmm

taxatien-hereunder the purchase of the taxable items by the

United-States-Severament;-this-state; any other public body as
defined in 5. 1.01, or by a nonprofit corporation or
cooparative association organized under chapter 617 which
provides water utility servicesz to no more than 13,500
equivalent residential units, ownership of which will revert
to a political subdivision upon retirement of all outstanding
indebtedness, and shall exempt purchases by any recognized
church in this state fer use exclusively for church purposes,
and ahall exempt from the tax authorized by subasction (9)
purchazes made bv _anv religious institutiou that Dossozaes &
(6) A wmunicipality may exempt from the tax imposed by
this section any amount up to, and including, the total .ameumt
of electricity, metered natural gas, liquefied petroleums gas
either mstered or bottled, or manufactured gas either metered
5
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or bottled purchased per month, or reduce the rate of taxation
on the purchase of such electricity or gas when purchased by
an industrial conzumer which uses the electricity or gas
directly in industrial manufacturing, processing, compounding,
or a production process, at a fixed location in tﬁo
municipality, ef items of tangible personal property for sale.
The municipality shall establish the requirements for
qualification for this exemption in the manner prescribed by
ordinance. Possession by a seller of a written certification
by the purchaser, certifying the purchaser's entitlement to an
exemptien permitted by this subsection, relieves the seller
frem the responsibility of collecting the tax on the
nontaxable amounts;, and the municipality shall look solely to
the purchager for recovery of such tax if it determines that
the purchaser was not entitled to the exemption. Any
municipality granting an exemption pursuant to this subsection
shall grant the exemption to all companies classified in the
same SIC Industry Major Group Number.

(7) The tax authorized hereunder shall be collected by
the seller of the taxable item from the purchaser at the time
of the payment for such service. The seller shall remnit the
taxes collected to the municipality in the manner prescribed
by ordinance. eycept that remittance of taxes by sellers of
teleconpunication gervices shall be soverned by _paraqraph
2)(£), Bxcept a3 otherwisze srovided ip o3, 16€.233 and
166.234, the seller szhall be liable for texez that are due and
not renitted to the mupiciealitv. Ihixz shall not bar the
2ellec_frop recoverine such taxes from purchesers; however,
the universities in the Etate Universitv Syates shall not be
deemed g seller of sny item otheruise taxable hersunder when

&
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B it i jded t A it id incidental 1
the _provizion of educational zervices.
€83--A-municipality-shaii-notify-in-writing-any-knewn
seller-ef-itens-taxabie-hereunder-of-any-change-in-the
boundarie s-ef -the-municipaiity-or-in-the-rate-of-taxatiens

(8)€¢93(a) Beginning July 1, 1995, a municipality may
by ordinance exempt not less than 50 percent of the tax
imposed under this section on purchazers of electrical energy
who are determined to be eligible for the exemption provided
by s. 212.08(15) by the Department of Revenue. The exemption
shall be administered as provided in that section. A copy of
any ordinance adepted pursuant to this subsection shall be
provided to the Department of Revenue not leas than 14 days
prior te its effective date.

(b) Jf In-the-event an area that iz nominated a=z an
enterprise xzone pursuant to =. 290.0055 has not yet been
designated pursuant to s. 290.0065, a municipality may enect
an ordinance for such exemption; however, the ordinance shall
not be effective until such area designated pursuant to s.
290.006S.

(c) This subsaction shall sxpire and bhs void on
December 31, 2005, except that any qualified business which
has satisfied the requirements of this subsection prior to
December 31, 2005, shall be allowed the full benefit of the
exemption allowed under this subsection ax if thix subsection
had not expired on December 31, 200S.

(9)€483 A municipality may levy a tax on the purchase
of telecommunication services as defined in s. 203.012 as
follows:

(a)1. Only upon purchases within the municipality of
local telephone service as defined in s. 203.012(3) at a rate
7
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net to exceed 10 percent of the menthly recurring customer
service charges, excluding public telephone charges collected
on site, access charges, and any customer access line charges
paid te a lecal telephone company; or

2. Only upon purchasee within the wmunicipality of
telecommunications service that which originates and
tersinates in this state at a rate not to exceed 7 percent of
the total amount charged for any telecommunications service
provided within the municipality or, if the location of the
telecommunications service provided cmnnot be determined as
part sf the billing process, the tetal amount billed for such
telecomnunications service to a telephone or telephone number,
a telecommunications numher or device, 3 service address., or a
custemers’ billing address located within the municipality,
excluding public telephone charges collected on site, charges
for any foreign exchange service or any private line service
except when such services are used or sold as a substitute for
any telephone company switched service or dedicated facility
by which a telephone company provides a communication path,
access charges, and any customer access line charges paid to a
local telephone company. Mowever, telecommunications service
as defined in s. 203.012(5)(d) shall be taxed only on the
monthly recurring customer service charges excluding variable
usage charges.

(k) For the purpose of compensating the seller, the
seller xzhall be allowed 1 percent of the amount of the tax
collected and due to the municipality in the form of a
deduction from the amcunt collscted for remittance. The
deduction shall be allowed as compensation for the keeping of
records and for the collection of, and the reaitting of, the
tax.

t
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€c)--A-municipaiity-shaii-eiect-by-erdinance-the-tax
specified-in-subparagraph-€aji:-er-subparagraph-€aig:;-and-any
such-electien-shaii-net-be-changed-untii-after-the-expiratien
of -at-ieast-12-menths-after-the-effective-date-ef-the
erdinance-ievying-the-tax-specified-in-such-subparagraph:--A
municipaiity-shaii-netify-the-cempanies-respensibie-feor
ceilecting-such-tax-at-ieast-120-days-prier-te-such-change-ef
election: *

td)--A-municipaiity-eiecting-by-erdinance-the-tax
specified-in-subparagraph-€a32:-shaii-provide-te-a
teiecennunicatiens-service-provider-whe-is-respensibie-fer
ceilecting-the-tax;-upen-its-request;-a-printed-aiphabeticai
1isting-ef-aii-street-names-inciuding-biock-numhers-and-street
runbers-fer-streets-nhich-cross-or-ferm-mnunicipai-boundaries
within-the-nunicipaiity-fer-use-by-the-previder-ef-the
teiecemmunicatienz-service-in-caicuiating-the-preper-ameunt-ef
tax-payabie-to-the-municipaiity:--Yhe-municipaiity-shaii-be
respensible-for-updating-this-1isting-as-changes-eccur-and-for
providing-this-infermatien-to-the-teiecemmunications-service
previder:-the-previder;-in-turn;-shaii-be-respenzibie-fer
charging-the-tax-eniy-te-service-and-biiiing-addreases
centained-in-this-1isting:--The-municipaiity-shaii-he-entitied
to-ceiiect-a-fee-net-te-excesd-the-actuai-cest-ef-previding
the-infermatien-te-the-teiecemmunicatiens-service-previder
reyuesting-its

{c)€e? A municipality may audit the records of any
provider of telecommunications service taxable by the such
municipality upder g. 166.234.;-each-such-previder-shaii
provide-te-the-manicipaiity;-upen-68-days:-netice;-access-te
aii-appiicabie-recerds-for-such-teiecemmunicatiens-service-
In-an-awdit;-the-telecemmunicatiens-service-previder-shaii-he

L]
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1iable-enly-fer-its-taxabie-acceunts-ceiiected-correspending
te-the-infermatien-previded-te-it-by-the-municipaiity:
Nevwever, any informatien received by the municipality or its
agent in connection with such audit is confidential and exempt
from the provisions of s. 119.07(1).

(d)€£31. If the sale of a taxable telecommunication
service elso involves the sale of an exempt cable television
service, the tax shall be applied to the value of the taxable
service vhen it is sold separately.

2. If the company does not effer this service
separately, the consideration paid shall be separately
identified and stated with respect to the taxable and exempt
pertions of the transaction as a condition of the exemption.

3. The amounts identified as taxable in subparagraph
2. shall not be less than the statewide average tariff rates
set forth by the local exchange telecommunications companies
in the tariffs filed uith the Public Service Commission on
January 1, 1995, and on January 1 of each year thereafter for
the equivalent services subject to this section. The Public
Service Commission shall publish the statewide average tariff
rates annually, beginning on January 1, 1996¢.

&. If the total amount of municipal utility tax
collected by a municipality or charter county from
telecommunication services pursusnt to this subsection for the
period of July 1, 1995, to June 30, 1996, iz less than the
amount collected for the period July 1, 199&, to June 3G,
1995, the municipality or charter county shall assess =ach
company that remits such tax a pro rata share of the
shortfall. The shortfall shall be prorated bused on the
amount of tax remitted by each company for the period July 1,
1995, te June 30, 1996, and the total amount of tax remitted

10
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for the same period. By September 1, 1996, the municipality
or charter county shall certify to each company the amount of
additional tax owed and the tax shall be remitted to the
municipality or charter ceunty by October 1, 1996. Provided,
however, that this assessment may only be imposed if, in
addition to the conditions above, a municipality or charter
county has levied the applicable maximum tax rate allowed
under this paragraph during the period July 1, 1995, and June
30, 1996, and has net switched between ths two optiens allowed
under subparagraph €£31. or subparagraph €£f32. during the
period July 1, 1995, and June 30, 1996.

(9) Purchases of local telephone smervice or other
telecommunications service for use in the conduct of a
telecommunications service for hire or otherwise for resale
are exempt from the tax imposed by this subsection.

) A seller of secvices yhich are subject to the tax
keturn with the municipality sach menth. The form of the
return shall be determined by the seller. and the return. shall
be deened wufficient if it identifies the psme and addresz of
the zeller, the period of the return. the ameunt collected
fron the zale of taxable yervices. sov collection allowance
iaken, the amount of tax remitted with the returp, and the
nare_and telsphons nurber of s perzon authorized by the seller
to_respoud to inwviries from municicalitieg concsrnins ihe
2eller's administration of the tax. A municipality mav not
rsguire_suyv return or. payment of public service tax otuer then
ou a date returns and eavments of tax are reguired under
chepter 212. Hovever. a municicality mav_grant an extsnsion ef
the due dste for a return or pavment ueeon written reguest frem

the _zeller. The deduction suthorized by parasravh (b) shsll
11
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£10) 4 purchaser who claims an exepptiop ugder
Zubsection (4), sybgection (5), er parasraph (9)(e) zhall
cortify to the seller that he or ghe quslifies for the
h 3 s
- _ (-3 _ &) R
d upon

. cati ‘ vigd W I . T
chapter 212, the certification resuired by this subsection may
be_zatisfied bv presentation of a certificate that zatisfies
sertification required by this subsection is relieved of the

) r t 2 ] n ¢
bedy_that is exempt frox the tax mutherized by this section

i ion.

2eller iz not resuired to collect tax from such an sxempt
dovernseatal hodv,

12
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£11) _Governmental bodies which msell er resell taxable
service to nonexempt end users must collect and remit the tax
devied under this sectiocn.

Section 3. Section 166.233, Florida Statutes, is

created to read:

(b) "Effective dste,” with respect to spy levv, repesl
of a levy, or uedate to a list reauired under this section.
neang the effective date of the related oblisstion or chanse
respect to taxable gervice that is resularlyv billed opn a
nonthly cvcle basis. each levy. repeal. or update applies to

{c) "Levy” pesus and iocludez the irsosition of » tex
undor ». 166.231 op g, 166,232, all chandges ip the rate of a
tax ireozed under either of thoze sections. and all chapdss of
slection under 5, 166.231(9)(a),

{d)_“"Beller” meansz s peracn whs zells s _service that
if_nibject to a levy,

2)(a) A tax levy muat be sdopted by erdinanse, and
the effective date of everv levy or repeal thereof nuxt be a
subsequent Janusry 1. Abril 1, Julv 1. or October 1. 4
punicipslity zhall notify the department.of the adostion or
cepsal of a levy at least 120 devs before the effective date
thereof. Such potificatien must be furnished on s fors

13
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u i £ 2

t4 ] { R
spplied te sech service, the effective date of the levv or
repeal thereof, and the name. mailing address, and telephope
aunber of a person designated bv the sunicipelitv to respond
$o_inwvicies concerninw the tax, The department shall meintain
thia inf tien for 41 ¢ ine $o insviri
with ressect thereto. and any perscn may in uritins reguest
auch _information frop the departpent, For purpoges of this

y ; I is tinelv if i it

and deted po later then 20 davs after the receipt of the
request. The departpent shall charde such persons = fee to
recover the actuyal cost of maiutsinins and furnizhing such
inf b The d tment | lisbility £ ] ¢

@ 3 v by - i
untively action that results in the nonpavpent of the tax

not_apply to taxes levied on service, sther than
teleconmunication service, provjded bv the punicipality
levvine the tax or bv a separate utilitv suthoritv, board. ox
comnizsion of the municipalitv.

¢ de tract

ur ri

S{a); however, the department ahall establish the fee charsed
to perzons reayesting thet inforpstion.

£3)_A sunicipelity shall wrovide te ssy pergop, within
20 _davs Lollowins receint of the person’s yuritten reeuest, s
| cowy_eof the ordigsnce adoptine anv levy and all amendpests

14
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| shall advi I . Cy e £ the. i
of pedia on ukich the lists described in this subsection are
{lable. the i it ) lving_the liat
each_available mediun. and the address to which a resusst for
b lista should be $ itted. Hithin 20 d tediovi
receinst of a written request therefor accompanisd by pavment
of the cogt, the sunicipvalitv shall transmit the followipg to
fa)_ 4 list containing sach street uame. known street
2 trest add s lisabl
lirectionals. and zi I iated yith sach atrest
for all street addresses located within the pupicipality. Fer
a.ranse of sireet address numbers located within a
icipality shicl iat lv_of od
nuabers, the list must specif{y whether the street pumbers in
the range are odd or sven. The list shall be slphabeticsl,
sxcept_that punbered streets shall be in nuperical seguence;
(b) A liat taini \ tal zi . L_ald il
it iated ti ith £ W zi I igued_t
. . fehs inalit
includi . I . L3 ¢ office | _and
‘ 1 l Ii ] ]- l I . - " ]] ! ‘!- "_m
nunber_ranses and the citv nawes and zie codes azsociated
therevith, for all most office bexes located within the
icipalit . that ' office I it tal zi
I tirelv within ¢ icipality uhil included on
the list fucrnished und b (b) L not _be duplicated.

Ihe lists zhall be printed. except that. if a list iz
available op another medium. the mupicipality shall. umon
%, furnish the list ; Jius in sdditicm & .
15
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lieu of the printed lists. The municipality shall be
respongible for usdating the lists sz chanses seccur snd for
= o (] je) - s t

changes. Rach update shall specify an effective date which
ahall be either the next. ensuine Janvary 1, Appil 1, Julv 1,

davs prior to the effective dete;: and shall identify the
additions, deletions. and other chanses top the preceding
T () t. A3
1 (] . r
h h o £
d hi n
i i t J
municimality shell be entitled to gollect m fee not to exceed
d a u
the verson reguesting jt,
) r t
the tax icipality i iitioned the tipely
i r o, j 0
described in sybsectiens (2) and (3) in the panner prescribed

ducing the period of delav, sxcept tbat:

{a) If a reayest for information describded jin
Zuhaection (2) or subgection (3) precedey the date en which &
sunicipslity is regquired to furnimh notification te the
departeent as prepcribed in subsectiep (2), the Jlack ef g3

16
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timely _regwonse to the rewyest does pet affect the seller's
i i o c an mi x icj it
roperl. ing itti
tax sn & taxable pervice from customers within a munjcipality
) e i 1 0]
tiop ( a £ a timsly regponge to the
rewquept does not affect the seller's obligation to continue
sollecting and remitting the tax levied on_the same service
from_the same customers.
{c) ai ish ne,
aubsection (2) or subgection (3) cauges s delay in u poller's
ipt o [} _requi jon €
te an { ) t [} )
jsati ¢ t _an
thereto may not commence until the next gubgeguent Jepuapry 1,
i J T 0
(5)_If jt is ined fr ists or updates
od er gub io at ici it
slains the game gddresy or sroyp of sddresses, the peller
a ify t i i £f jithj

o c i claj e gffec
uni jes urnigh t ith s _zisned
agreepent describing the regolution. The geller shall besip
collecting apnd remittips tax pursuant to the aorcempent as of
ui i Oc h
oa 0 or ceipt of the sianed sarespent.
o a . inu ior ta
i i ur i n, "pri
sa L A t! i ecti
‘n Tt A . N to
17
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discovery of the competinu claims. The seller has ne liakilitv
%o anv affected municipalitv for amounts not collected and

subsection, but such informstion does not conform with address
infermation i the seller's records. the seller mav z0 notify
the punicipality that furnished the list or update. The
notificetion shall identifv the sortion of the list or update
thet iz ip sveation aud dezcribe the pature of the problem. If
the aeller furvishes such a potification within 60 davs after
Lirat receivins the liat or uvdate from the municivality. the
zeller shsll not be obligated to collect and remit the tax
with respect to the portion of the list or update at iasue

dwhich iz at least €0 davy after the municipality furpishes
the seller with information which resolves the issus raized bv

ihe seller,
Sectisn 4. Section 166.234, Florida Statutes, is

created to read:

business houra at the official location of the zeller’s books
iz_tazshle by the punicipslity under 3. 166.231 or . 166.232.
for the purpgze of ascertaining whether taxable services have
keen_provided or the correctness of auv return that has been
Liled or puvmept that has been wade, if the municivality’'s

18
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licable limitat jod. Escl b gelle : id
e mynici i o E i ic i
audit from the municipalitv, access to applicsble records for
servi ce i of i - iod pust
be_srented if reasonably reguested by the xeller. The gellsr
. % o ice .
3 joipa Y i dditi
extension, it muyt siye notice to_the other no lesx than 30

be: xigti ens]i ¢ U

bona_{ide emersepcy_or waiver of tbe notice requirepent by the
other pertv. In sn audit, the seller js liakle onlv for_ its

| te i the i t.
) i unicipa u = (3)
tion, "a icable rec o or
e ordi co =3 which »
an i ce t S icable
re i t icipelit
ium i to 1 an jei)
feo or amny portion of a fee for audits conducted on bebalf of
icd it - t
collected as a result of the audit. and no deterpination bazed
an i nd i jolation i ibition
be yalid,
{2) Each seller of pervices that sre taxgble under =.
1 31 s, 166.2 re i
relatine to guch taxes uyntil the expiration of the tiwe within
. unici A ak Wi
owe . i i in

19
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£3) __Before auditing a seller under subsection (1), the
minicipality shall. upon reguest of the pelier. discuzs with
municipality zball prepare and furnish to the seller a report
of each _mudit which identifies the nature of anv deficiency or
avarpavment. the amount thereof. and the mauner in vwhich the
amount yas coppyted. In sddition, the sunicivality. upen
request_and _no less than 45 davs before issuins a
deternination under subsection (8). shall fucrnish the szeller
Mith all othsr information ox materisl in vossession of the
municisality er its agepts yhich is necezsary to supplepent
the audit findinags,

£4){a) A municivalitv may _issue a _srobosed assexsment
of_tax lsvied yuder s, 166,231 o &, 166,232 within 3 vears
iswvues to the zeller a notice of intent to audit. If the
audit canpot be corpleted prior to the exeiration of this
dinitatien period as extended bv tolling. and such condition
iz duye to the seller’s refusal or delsy in alloving accexs to
applicable records. the mupicivality may npeke a propozed
assszampent frop en estimate bazed uvon the beyt information
available for the taxable weriod. unleas the seller astees in
ucitins te extand the limitationa meriod. Ihe municipality
Bay_alse make s preposed azsesswent from such an estinate if.
netvithatandine aareed extensions of the limitations seriod to
a. date yhich is 3 vears followind iasvance of the notice of
intent te sudit. the seller does net sllov access to
applicable records prior to_such date.

(k) A seller may mpply to a punicieality for refund

af. or may take a credit for. sny svernavssnt of tax or
20
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int ¢ 1ty ¢ ithin 3 £o2ioui
ittanc ) : icipali refund or
allovw_the zeller credit for such overpaypents ag were remitted
to the punicipality. However, in the cage of an _overpavment
which _the seller has previously refunded or credited to 3
an ecti linitation
period for the geller's refund spplication or credit shall
expire 3 vesrs following the seller’s remittance to the
nunicipality or 60 days following the seller's issuance of the

_ X ion thi
subsection, the municipality’s risht to sssess tax. interest.
or e 's ri appl r or

a ar d e, fra ocourged ;
however , lexrs and municipalities nay epter into asreewents
e ese i
' t i secti i t
shall offset & seller's overpayment of any tax, interest. er
t ale i ainst a i ax,

interest, or pengliv which is determined to be duye for the
3 set. reflected in mny

proposed assessment. If the overpgyments by the seller excesd
the deficiency, the mupicipality must refupd to the seller the
amount by vhich the agsregate overpgvwenis oxceed the tota)
deficioncy. Abzent proof to the comtrary, the pethodology
that is epploved in computing the smount of a deficiency is

Tov o

all _remittances ef public service tax. jgterest, or penslty

21
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shich vere pot due to the municipslitv. includins amounts
£6) _Any purchaser of a service pay rewyest frop a
asller a refund of . of credit for. taxes collected frop the
aucchaser uson the ground that the ameunts collected were not
due_to apy mupicipality. The seller shall iszzue the refund or
allow a credit to the purchaser entitled thereto, if the
request is made within 3 vesrs followins collection of the tax
Lrom the purchaser. In any event. a seller shall issue a
Eefund or credit to a purchaser within 45 davs follouing. the
zellex’s determination of the amount of taies collected from
o any municipality.
£7)._Mupicipalitiexz are autherized to assexs interest
$o pav apy tax yhen due or to file any reauired return. except
that no penaltv zhall be aszexsed sbaent willful neslect.
willful nesligence. or fraud. Interest may he azzessed at a
Daxisus rate of 1 percent per month of the dslinsuent tax from
ithe date the tax waz due until paid. Psoaliies pay be
aassssed gt 3 maxivum rate of 5 percent par month of the
delinguept tax, not to excesd a tetal penalty of 25 percent.
g 1ty for failure %o fil turn he deas thap $15. I
the case of a fraudulent return or a willful iptent to evade
pavment of the tax. the zeller making such freudulent return
or_willfully attempting to svade paymant of the tax, ahall be
liable for a specific pemalty of 100 percent of the tax.
Iaterest and penalties shall be computed opn_the net tax due
after spplication of anv overpsveests. and are subject to
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r. jon _or
t f il
(8)__Apy proposed sssegsmeut or findine of anoupts dye
h e jnatj [} i
cti A m i
atate the amounty of tex, interest, and penalty claimed to be
dus or to be refunded. pust be accompanied by a yritten
on ity”’
det i i S O
. i if it . ¢
d ) ue] of 2 i o
Nl - RN

i ith upici a
termi. i jth 0 d aft
ination is jsau h icj it s
protest and must, yithin 60 dayy, ispye s written potice of
lecigion he 0 iti 0
1i b 4 co n a _notj (]
within 30 days after the issuspce of the netice, and.
i a| ch ti 13
; ithin 30 d i jtten potice of
id i0] le
A n, om na )
nl ek e o
expires, hes filed a protest or secyred a yritten extsnsion of

tive vwithipn which to file = protest. If the geller hax

c it xt 3 ti
a ithi a jod
asseysment_becomes = final szsesspent at the expiration aof the
in jod. ra _is 0 ¢!
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iy Lt icipalit ale ¢ I be disputed
issues, the determination becomes final sz of the date of
I { 4 i ¢ decisi ] . Lier tinel
ia tition £ id I I ition £

id ion is tirelv filed, the d insticn }
tinal . A i A . i

(1104 noti ¢ decisi i :
reconziderstion pust address ench izsue raiszed in the »roteat

Liti . lai . erivins &l
conclusions reached. and must advise the ssller of the
Eemedies available te it if it dizasrees with the

£12) A seller wav contest the lesality of agy
deternination by filins an action in circuit court within 60

the plaiatiff must pev the punicivality the amount of the tax.

penalty mav be settled or compromised by the municiepality upon
the sreunds of soubt a3 to liakility or doubt as to the
Lectibilit ‘ b s int ] :

icisalit I ¥ tar_int it Loai
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nt he _an

compromize, WKhen guch 8 clogine sereement has been spproved

& ni it is
co a indi t t
or_pizrepreventation of materisl fact, sdditional sssesgpant
ray not be pade seainst the geller for the tax, interest, or
penalty specified in the cloging sgarecpent for the time period
ified i i a nt d t
institu ici inis ive
alt i d e _c in
jon ni
i ol i ific ®! he
au ve T O]
cloging asreements. A punicipality may slso enter into
o edu i
ie ie nts i O B
im jon a he i t
if the seller sives accyrate, current inforpation snd peets
X i i hed .

rotests D i or si ati
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16) A sellsr mav pav anyv contested apoumt. in wholo
9k _in part, at anv tire. and the pavpent doss pot imeair. any
of the seller’'s remadies asz previded in this section.

(17)_Each gunicieality that levies the public service
iax =ball furnish sellers with promet. accurate responsss. to
suestions and to regusyts for tax assistance. In _the event a
dax_is_spacted reeuiring saveent of interest op refunds of
taxes »aid wursuant to chapter 203 or chapter 212,

cisaliti Y i I bli -y

recordine of interviewa duripe tax detersination vrecesses
(e To I lita, i 4 ¢ I I
intervievws copnducted at a _reasonable time and place.
£312) Mupicipalities pav communicste vith each other

efficient audit of a specific company: however. in ne event
Rurchsaer_or _account or the zeller’s tax treatment of swecific
(b)__Napes and addreawes of compapies sellins taxable
§c) Ihe name of any company izsued a refusd of taxes
and _the total spount of taxes refunded to such company.
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of its transmittal do not comply yith s. 166.23%. Florida
ftatutes,

t! it 0
pending litisation ag of the effsctive dste of this act, the
requirepents and limitstions of . 166.234(12), Florida
Statutes. do not apvly to actiona filed before the effective
date of this sct.

234(4)(a), Florjida
t. i 1 )
as; b i 9
fo, 19
besionins on or after Julv 1. 1992, which iz apecified in a
jce of intent to mudit i t
u i jty‘=s pi ch t
r, if th jcipalit
= ol it o_th o
or delav_in allowine scceas to spplicable records, the
punicipality pey reke ap estimate based uvon the pest
information availsble upless the peller sarees in yriting to
h ipitatio;
Section €. Subsection (10) is added to section 203.01,
Florida Statutes, 1996 Supplement, te read:
203.01 Tax on gross receipts for utility services.--
1 it d. e provisjon
and 5. 212.07(2), sums that were charsed or hilled az taxes
under_this section apnd chapter 212 and that vere remitted to
the ztate in full agz taxes shall not be subject to refund by

amoypt remitted wes not _in excess of the amount of tax imeosed
by chapter 212 and thig mection,
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Section 7. Subsection (#) im added to sectiom 203.63,
Flerida Statutes, to read:

203.63 Tax on interstate amd international
telecessunicatien services.--

(4) Notwithstandine isi £ subsection (1)
and . 212,07(2), sumz that were charsed or billed as taxex
under_this section and chawter 212 and that wers remitted to
the state ip full as taxes shall mot be subijsct to refund by
the state or bv the ytility vhich repitted the gums wuhen the
ancunt repitted vwas pot in excesas of the smount of tax imposed
by _chapter 212 and thi= pectiop.

Section 8. ]It iz the intent of the Lesislature that
the creation of =, 203,01(10), Florids Statutes, 1296
Susplenent. and =. 209.63(4), Florida Statutes. bv this sct
are repedial aud are iptended to clarifv existing lav,

Section 9. The sup of $35,000 is appropriated to the
Deparipent of Revenue frem the Administrative Irust Fund for
iz authorixzed, for the purvope of perforping the fumctions
identizied in =. 166.233(2). Florida Statutss. az created by
this act,

Section 10. If any provizian of this act or the
application thereof to mny person or circumstance iz held
iovalid, the invalidity shall oot affect other provisiocns or
dnvalid provision or applicstion. and to this end the

srovizions ef this sct are declared severable.
Section 11. This act shall take effect upsa becoming a

law.
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STORAGE NAME: h1275s1z.uco **AS PASSED BY THE LEGISLATURE**
DATE: June 20, 1997 CHAPTER # 97-233, Laws of Florida

HOUSE OF REPRESENTATIVES
AS FURTHER REVISED BY THE COMMITTEE ON
UTILITIES AND COMMUNICATIONS
FINAL BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: CS/HB 1275

RELATING TO: Municipal Public Service Tax

SPONSOR(S): The Committee on Finance and Taxation and Representative Valdes and others
STATUTE(S) AFFECTED: ss. 166.231, 166.233, 166.234, 203.01, and 203.63

COMPANION BILL(S): SB 1958

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  UTILITIES AND COMMUNICATIONS YEAS 11 NAYS 0
(2) FINANCE AND TAXATION YEAS 13 NAYS 0
(3) GENERAL GOVERNMENT APPROPRIATIONS YEAS 8 NAYS 0
(4)
(5)

l. MARY:

This bill provides the legislative intent to establish a taxpayer’s bill of rights for public service
taxes under section 166.231, Florida Statutes. The bill would provide detailed procedures
for the administration of the public services taxes and would provide rights and remedies to
a seller concerning the assessments or determinations.

The bill would appropriate $35,000 and one full-time equivalent position to the Department
of Revenue to implement the provisions of the bill.

The bill was substantially amended in the Committee on Utilities and Communications. The
committee adopted an amendment that removed everything after the enacting clause and
inserted several new provisions.

The bill was further amended and made a committee substitute in the Committee on Finance
and Taxation to provide language exempting university residences from the municipal utility
taxes and restrictions on refunds of gross receipts that have already been collected and
remitted to the state by the seller.

The bill would take effect upon becoming a law.
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Il SUBSTANTIVE RESEARCH:

A. PRESENT SITUATION:

The Florida Constitution in Article VI, section 9(a) provides that counties, school
districts, municipalities, and special districts may be authorized by law to levy ad
valorem taxes and may be authorized by general law to levy other taxes, except for ad
valorem taxes on intangible personal property and taxes not prohibited by the
Constitution

Section 166.231, Florida Statutes, authorizes municipalities to levy a public service tax.
The seller of the service collects the tax from the purchaser and sends it to the
municipality as prescribed by ordinance Subsection (1) of section 166.231, Florida
Statutes, specifically authorizes municipalities to levy a tax on the purchase of
electricity, metered or bottled gas, and water service within the municipality not to
exceed 10 percent of the amount received for the service. Competitive services are
taxed on a comparable base at the same rates. Except for certain continuing
obligations, cable television services are not taxed. Fuel adjustment charges are not
taxed, and a fuel oil tax may not exceed four cents per gallon. Municipalities must notify
sellers in writing of any change in municipal boundaries or in the rate of taxation.

Municipalities levying the tax may exempt certain purchases. Municipalities also may
exempt from these taxes, purchases by the United States government, the state, a public
body as defined in section 1.01, Florida Statutes, or certain nonprofit corporations
whose water utility services will revert to a political subdivision upon retirement of all
outstanding indebtedness. The municipality is required to exempt those purchases by
any recognized church that are to be used exclusively for church purposes. There is
also an enterprise zone exemption from the tax.

Section 166.231(9), Florida Statutes, authorizes a public services tax on
telecommunications services. The municipality is required to elect one of two alternative
methods of levying the telecommunications tax and to provide a telecommunications
provider with an alphabetical listing of street names and numbers within the municipality
for use in calculating the tax. The municipality is authorized to audit the records of any
taxable telecommunications service provider, however, the information received is
exempt from the open public records requirements in section 119.07(1), Florida
Statutes. Under certain circumstances, shortfalls in the collection of the tax may be
determined for July 1, 1995, through June 30, 1996, and collections assessed from each

company.

Although section 166.231, Florida Statutes, only grants the authority to levy public
service taxes to muntmpalltues charter counties are also authorized to levy these taxes.
In Volusia County v, Dickinson, 269 So. 2d 9 (Fla. 1972), the Florida Supreme Court
stated that charter counties have the right to levy any tax that municipalities may levy.
The Court subsequently found the logic in the Dickinson case applicable to “a public
service tax” under section 166.231, Florida Statutes. According to the Florida Supreme
Court, when Article VII, Section 9(a) of the Florida Constitution on local taxes and
Article VIII, Section 1(g) of the Florida Constitution on charter government are “read
together,” they “give charter counties the authority to levy any tax that a municipality may
impose, if it is within the county’s taxing jurisdiction.” MclLeod v. Orange County.

645 So. 2d 411, 413,(Fla. 1994).
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The 1997 Florida Tax Handbook, Florida Legislature and Florida Department of
Revenue, estimated that municipalities collected $664.9 million and charter counties
collected $244.2 million from public services taxes in fiscal year 1996-97. As of 1995,
seven charter counties, Alachua, Broward, Dade, Orange, Palm Beach, Seminole and
Volusia and consolidated Duval/Jacksonville levied the public service tax. Charter
counties may only levy the tax in unincorporated areas of the county.

EFFECT OF PROPOSED CHANGES:

This bill would provide that the intent of the Legislature to improve the ability of
municipalities and sellers to administer this tax at reasonable cost, protects sellers who
act in good faith, ensure that sellers are furnished the information necessary for
remitting the taxes to the correct municipality, and prescribe a framework for
administration and auditing of the tax.

Purchases made by the United States Government, the State of Florida, counties,
municipalities, school districts, or public bodies that are exempt by law or court decisions
would also be exempt from the public service tax. The bill would also exempt telephone
lines in local dormitories owned and operated by state universities from the local
municipal utility taxes. The bill would continue to authorize municipalities to exempt
other public bodies, as defined in section 1.01, Florida Statutes, nonprofit corporations
or cooperative associations organized under chapter 617, Florida Statutes, which
provide water utility services to more than 13,500 equivalent residential units, that revert
to a political subdivision after any indebtedness is paid, and any recognized church
used exclusively for church purposes. Municipalities would be required to exempt any
religious institution that possesses a consumer certificate of exemption issued under
chapter 212, Florida Statutes, from the tax on telecommunications services.

The bill would provide that if a municipality levies a tax on telecommunications services
as defined in section 203.012, Florida Statutes, on purchases in which the location
cannot be determined, the source of the tax may be ascribed to the municipality on the
basis of the telephone number, billing address, or service address which is used by the
seller.

The bill would provide that the seller remains liable for taxes that are due and not
remitted to a municipality, however, it does not prevent the seller from recovering these
taxes from the purchaser.

The bill would provide for the filing of tax returns by the sellers of services each month.
The form would be determined by the seller and would be sufficient if it identifies the
name and address of the seller, the period of the return, any collection allowance taken,
the amount of tax remitted, and the name and telephone number of the person to contact
for information about the seller's administration of the tax. A municipality can only
require the same date of return and payment of tax as is required by chapter 212,
Florida Statutes. A municipality may grant an extension of time for the return. However,
the collection allowance would not be allowed unless the seller requested the extension
in writing and the extension had been granted. The extensions are required to be
granted if reasonable cause is shown. The seller may also be allowed to, with written
authorization from the municipality, to remit any taxes collected on a quarterly basis if
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the amount of tax collected does not exceed $120 per quarter. The taxes would be due
on the 20th day of the month following the end of the quarter.

The bill would provide that any purchaser who claims the exemptions in subsections (4),
(5), or (9)(e), must certify to the seller that they qualify for the exemption. The purchaser
of telecommunications service for resale may satisfy this certification requirement by
presentation of a certificate that satisfies the requirements of chapter 212, Florida
Statutes. A seller would be relieved from collecting and remitting the tax when the seller
accepts the certification provided by this act. A governmental body does not have to
furnish this certification. However, governmental bodies that sell or resell taxable
service to nonexempt end users would be required to collect and remit the tax levied
under this section.

The bill would provide definitions procedures to identify where addresses of purchasers
are located for sections 166.231, 166.232, and 166.234, Florida Statutes. Subsection
(2)(a) would provide that the tax levy be adopted by ordinance and would be effective
either the subsequent January 1, April 1, July 1, or October 1 following the adoption of
the ordinance. The municipality i1s required to notify the Department of Revenue of the
action at least 120 days before the effective date of the ordinance on a form prescribed
by the department. The notification would be required to specify the services taxed,
including any election under section 166.231(9)(a), Florida Statutes, the rate, the
effective date, and the name, address, and telephone number of a person designated to
respond to inquiries about the tax. The department is required to maintain this
information to respond to inquiries and any person may obtain this information by
requesting it in writing from the department. A response would be timely under this
section if it is in writing and dated no later than 20 days after the receipt of the request.
The department would be authorized to charge a fee for the actual cost of maintaining
and providing the information. The department would have no liability for any loss or
decrease of revenue by reason of any error, omission, or untimely action that results in
nonpayment of taxes. The effective date and departmental notification requirements
apply only to taxes levied on telecommunication services by municipalities Paragraph
(b) would allow the Department of Revenue to contract with a private entity to provide its
services provided the department sets the authorized fees.

The bill would also require a municipality to furnish any person, within 20 days of a
request, a copy of the ordinance and amendments adopting any tax levy, a written
notification indicating the type of medium is available for the address list required by this
section, the charges for the list, and the person or office to contact to obtain a copy of
the list. Upon any written request and payment of the cost, the municipality must send a
copy of the appropriate address list to the person requesting it. A municipality must
compile a list containing each street name, know street name aliases, street address
number ranges, applicable directionals, and zip codes associated with each street
name, for all street address numbers located within the municipality. In addition, a
municipality must compile a list containing each postal zip code and all the city names
associated with the zip codes located entirely within the municipality, including zip codes
for post office boxes. A municipality also must compile a list containing all post office
box number ranges, including the city names and zip codes located entirely within the
municipality. The zip codes lists need not be duplicated. The lists may be printed or
available in another medium. The lists must be updated as changes occur and must
specify the effective date which must be the next ensuing quarterly effective date - i.e.,
January 1, April 1, July 1, or October 1. Sellers must be furnished the updated list not
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less than 60 days prior to the effective date. The updated list must show additions,
deletions, and other changes made to the preceding list. The sellers are only
responsible for charging the public service tax only to service and billing addresses
contained in the lists supplied by the municipality. This includes lists that are furnished
by a municipality without the seller’s request. The municipality may collect a fee not to
exceed the actual cost of duplicating the information. The compilation of these lists
replaces the address database that was in the original bill.

The bill would also provide that the seller is only liable for collecting and remitting the
taxes due to the extent that the address information received is accurate

The seller's obligation to collect and remit the public service tax is suspended during any
delay in timely receiving the information required. The obligation would not be
suspended if'

1. the request precedes the date on which a municipality is required to furnish
notification to the department; or

2. the seller has been properly collecting and remitting the tax on a taxable service
from customers on the date of the request.

If a seller is delayed in receiving the information required, and receives it less than 60
days before the effective date of a tax levy or update, then the seller does not have to
collect and remit the taxes until the next quarterly effective date.

If more than one municipality claims the same address or group of addresses, the seller
is required to notify the affected municipalities within 60 days of the determination of the
competing claims. Once the municipalities resolve the competing claims, the affected
municipalities must supply the seller with a signed agreement describing the resolution.
The seller must begin collecting and remitting the tax after the next quarterly effective
date that is at least 60 days after the receipt of the agreement. Prior to that date, the
seller must continue the prior tax treatment on the addresses involved in the competing
claims. The seller is not liable for the amounts that are not collected and remitted before
the agreement uniess the prior tax treatment was correct.

If the information supplied by the municipality does not agree with the seller's records,
the sellers must notify the municipality about the problem. The seller must identify and
describe the nature of the problem. If the seller notifies the municipality within 60 days
of receiving the information, then the seller is not obligated to collect and remit the taxes
until the next quarterly effective date that is at least 60 days after the municipality has
resolved the problem.

The bill would allow a municipality to audit the records of any seller of a service that is
taxable by a municipality under sections 166.231 or 166 232, Florida Statutes, during
normal business hours at the location of the seller’s official records. The municipalities
would be required to give 60 days written notice of an audit and the seller would be
required to give the municipalities access to the applicable records for such service. An
extension to the 60-day period must be granted to the seller if reasonably requested by
the seller. The seller may waive the 60-day notice requirement. If the municipality or
seller requires an additional extension, it must give notice of at least 30 days to the other
party before the extension expires. This time limit does not apply in a bona fide
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emergency or the waiver of the notice requirement. In an audit, the seller would be
liable only for the taxable accounts that correspond to the information provided by the
municipality under section 166.233(3), Florida Statutes. The applicable records means
“records kept in the ordinary course of business which establish the collection and
remittance of taxes due.” The records may be provided in an electronic medium if
agreed to by the municipality and the seller. Contingency audit fees are prohibited and
determination established through this method would be invalid.

Each seller must also preserve the applicable records until the expiration of the time that
the municipality has to make an assessment. The seller is not required to keep
duplicate or redundant records.

The bill would require that, before an audit is conducted, a municipality discuss with the
seller, upon request, the proposed audit methodology and furnish the seller a report of
each audit that identifies the nature of the deficiency or overpayment, the amount, and
the manner of computation. A seller may request and the municipality must furnish all
material necessary to supplement the audit findings, no less than 45 days before issuing
a determination.

The bill would allow a municipality to issue a proposed assessment within three years
after the date when the tax was due. This limitation would be tolled for one year ff,
within that time, the municipality issues a notice of intent to audit to the seller. If the
audit cannot be completed within these time frames because of the seller’s refusal or
delay in allowing the municipality access to its records, the municipality may make a
proposed assessment from an estimate based upon the best available information for
the taxable period, unless the seller agrees in writing to an extension of time If the
seller still denies the municipality access to its records, the municipality may make a
proposed assessment after three years from the issuance of the notice of intent to audit.

The bill would allow a seller to apply for a refund or credit for any overpayment of tax,
including interest and penalties, within three years of the remittance by the seller. The
municipality must refund or allow a credit for those overpayments. If the seller has
refunded or credited the purchaser for the overpayment pursuant to subsection (6), the
seller may apply within the above three years or within 60 days following the seller’s
issuance of the refund or credit to the purchaser, whichever is later

The bill would also include a provision that would bar the municipality’s right to assess
the tax, including interest and penalties and the seller’s right to apply for a refund or
credit after the time limitations. However, if fraud has occurred or the parties agree, the
time periods may be extended.

The bill would require a municipality to offset a seller’s overpayment of tax, including
interest and penalties against any deficiency of tax, interest or penalty during the same
audit period and the offset must be reflected in any proposed assessment. If the
overpayments exceed the deficiency, then the municipality must refund the amount the
aggregate overpayments exceed the total deficiency. The audit methodology is
presumed to be correct absent proof to the contrary. “Overpayment” is defined as “all
remittances of public service tax, interest, or penalty which were not due to the
municipality, including amounts properly collected but remitted to the incorrect

municipality.”
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Subsection (6) would allow a purchaser of a service to request a refund or credit from
the seller of the tax collected based on the tax not being due the municipality. The seller
would be required to refund or credit the amount if the request is made within three
years following the collection of the tax from the purchaser. If the seller determines that
the amount of taxes collected from the purchaser within the preceding three years were
not due the municipality, the seller must refund or credit the purchaser within 45 days of
that determination.

The bill would authorize a municipality to assess interest and penalties for failure to pay
any tax when due or to file any required return. However, no penalty may be assessed
absent willful neglect, willful negligence or fraud. Interest may be assessed at a
maximum rate of one percent per month from the date the tax was due and paid.
Penalties may be assessed at a maximum rate of five percent per month, not to exceed
a total of 25 percent. The minimum penalty is $15.00. If the seller makes a fraudulent
return or willfully attempts to evade payment of the tax, the seller is liable for a specific
penalty of 100 percent of the tax. Interest and penalties are computed on the net tax
due after application of overpayments; they can be compromised under subsection (14)
and must be authorized by ordinance.

The bill would provide that a proposed assessment or finding of amounts due the seller
constitutes a determination of the municipality for the purposes of this section. The
determination must separately state the amount of the tax, interest, and penalty claimed
to be due or refunded. It must be accompanied by a written narrative explaining the
basis for the municipality’s determination and it must state the seller's remedies if it
disagrees with the determination. Finally, the narrative must indicate the consequences
of the seller’s failure to comply with any demand of the municipality that is stated in the
determination.

The bill would allow a seller to file a written protest of any determination with the
municipality within 60 days of the determination. The municipality must consider the
protest and issue a written decision within 60 days of the protest. The seller may
petition the municipality for a reconsideration of the decision within 30 days. The
municipality then must issue a reconsideration notice within 30 days.

The bill would provide that the determination becomes final 60 days after the date of
issuance, unless the seller, before the 60-day period expires, files a protest or secures a
written extension of time within which to file a protest. The determination becomes final
if the seller has not filed its protest within the time period of the extension. If the seller
files a protest and the seller and municipality cannot resolve the disputed issues, the
determination becomes final as of the date of the issuance of the notice of decision.
However, if the seller has timely filed a petition for reconsideration, then the
determination becomes final upon the issuance of a notice or reconsideration.

The bill would require the notice of decision or reconsideration to address each issue
raised in the protest or petition and must explain the reasons for the conclusions and
advise the seller of the remedies available if the seller disagrees with the decision.

The bill would allow a seller to contest the legality of any determination by filing an
action in circuit court within 60 days of the final determination. The seller must pay the
municipality the amount of the tax, penalty, and accrued interest which is not being
contested. The venue for the actions lies in the county where the municipality is located
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and the defendant in the action is the municipality. A seller's failure to protest a
determination does not waive or impair its right to seek a refund of any overpayment.

The bill would allow the municipality and the seller to settle or compromise the seller's
liability for any tax, interest, or penalty based on the grounds of doubt as to the liability
or doubt as to the collectibility of the tax, interest, or penalty. A municipality and a seller
may enter into a written closing agreement that reflects the settiement or compromise,
and once it has been approved by the parties, it is binding on them. Absent a showing
of fraud or misrepresentation of a material fact, no additional assessment or recovery
may be made on matters agreed to in the settiement or compromise.

When a municipality issues a determination, it must include the names of persons
authorized to approve compromises and to execute closing agreements. A municipality
may also agree to schedule payments of taxes, interest, and penalties which recognize
the seller’s financial condition and the best interests of the municipality, if the seller
gives accurate, current information and meets all other tax obligations on schedule.

The bill would require that all notices, determinations, protests, petitions, must be sent
by certified mail, return receipt requested. The date of issuance would be the date the
notice or determination is postmarked Protests and petitions are timely filed if they are
postmarked or received by the municipality within the appropriate time limits. It would
also allow the seller to pay any contested amount, in whole or in part, at any time without
impairing its remedies.

The bill would require each municipality that levies the public service tax to furnish
sellers with prompt, accurate responses to questions and request for tax assistance. If
chapter 203 or chapter 212 is amended to require payment of interest on the refund of
taxes, then municipalities would be required to pay interest on public service refunds at
the rate required by such law.

Sellers would be entitled with the following right to:
(a) be represented by counsel or qualified representative;

(b) have procedural safeguards concerning recording interviews during the tax
determination process; and

(c) have audits, record inspections, and interviews conducted at a reasonable time
and place.

The bill would allow municipalities to communicate with each other about the following
information:

(a) technical information concerning a seller’'s tax and accounting system necessary
to conduct an accurate and efficient audit, however, this information cannot include
any data relevant to a specific purchaser or account, or the seller’s tax treatment of

specific services;

(b) names and addresses of companies selling taxable services within the
municipalities’ respective jurisdictions; and
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(c) the name of any company issued a refund and the total amount of the refund.

The bill would prohibit a municipality from assessing a seller for any costs incurred or
charged to the municipality for performing an audit, including travel expenses. Any
assessment or proposed assessment of these costs would be void and unenforceable.
However, a municipality may assess and collect from a seller for reasonable travel
expenses incurred in performing an audit if the seller received timely notice of the audit
and did not permit access to the records on the audit date or any alternative date agreed
to by the parties.

The bill provides that only subsection (6) of this section shall apply to a seller who is a
municipality or to its subdivisions levying the tax under an audit.

The bill would require municipalities that are levying the public service tax to notify the
Department of Revenue what services are being taxed, including which altermnative it is
using for telecommunication services, the tax rate, the effective date of the tax, and the
name and address of the contact person. The notification must include information for
levies with prior and future effective dates. The bill would allow sellers to rely on the
address listings and updates that conform to this act and were in existence prior to the
act, until July 1, 1998. The lists required by this act must be made available by the
municipalities no later than January 1, 1998. The lists would be effective on July 1,
1998.

The bill would provide that the provisions of the new section 166.234, Florida Statutes,
apply to all taxes, assessments, and audits. Section 166.234, Florida Statutes, would
not apply to:

(a) provisions requiring performance of an act before the commencement of an audit
do not apply until the effective date of this act;

(b) taxes and assessments that have been resolved by concession of liability and
payment, settlement, or other means before the effective date of this act are not
affected;

(c) the information requirements do not apply to determinations issued before the
effective date of this act. However, a municipality is required to furnish the
information if requested by a seller. In addition, no document issued before the
effective date of this act is invalid merely because its contents, or the manner or
times of its transmittal do not comply with section 166.234, Florida Statutes.

(d) audits that are the subject of pending litigation filed before the effective date of
this act are not subject to the provisions of section 166 234(12), Florida Statutes;
and

The bill would provide that the provisions of section 166.234(4)(a) as created by this
act shall not apply to taxes due prior to July 1, 1994. A proposed assessment for
taxes due prior to July 1, 1994 may be issued on or before July 1, 1997 for any audit
period beginning on or after July 1, 1992 which is specified in a notice of intent to
audit issued before March 1, 1997. After July 1, 1997, the municipality’s right to
assess such taxes shall expire and be barred. However, if the municipality is unable
to complete such an audit due to the seller’s refusal or delay in allowing access to

STANDARD FORM (REVISED 1/97)



STORAGE NAME: h1275s1z.uco

DATE:
PAGE 10

June 20, 1997

applicable records, the municipality may make an estimate based upon the best
information available unless the seller agrees in writing to extend the limitations
period.

The bill would provide an appropriation of $35,000 and one full-time equivalent
position to the Department of Revenue for the purposes of implementing the
provisions of section 166.233(2), Florida Statutes.

The bill would provide a severability clause.

The bill provides that gross receipts taxes that were charged on utilities and
telecommunications under section 203.01, F.S., and Ch. 212, F.S., and remitted in
full to the state in the correct amount, shall not be subject to refund by the state or
seller. This section is intended as remedial and intended to clarify existing law.

The bill provides that this act shall take effect upon becoming a law.

C. APPLICATION OF PRINCIPLES:

Less Government:

a. Does the bill create, increase or reduce, either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?

N/A

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

N/A
(3) any entitlement to a government service or benefit?
N/A

b. If an agency or program is eliminated or reduced:

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

N/A
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(2) what is the cost of such responsibility at the new level/agency?
N/A
(3) how is the new agency accountable to the people governed?

N/A
2 Lower Taxes:

a Does the bill increase anyone's taxes?
No.
b Does the bill require or authorize an increase in any fees?
No.
c. Does the bill reduce total taxes, both rates and revenues?
No.
d. Does the bill reduce total fees, both rates and revenues?
No.
e. Does the bill authorize any fee or tax increase by any local government?

No.

3. Personal Responsibility:

a. Does the bill reduce or eliminate an entitlement to government services or
subsidy?
N/A

b. Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

N/A
4 \Individusl.Freedom:
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a.

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

N/A

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

N/A

5. Eamily Empowerment:

a.

If the bill purports to provide services to families or children:

(1) Who evaluates the family's needs?
N/A
(2) Who makes the decisions?
N/A
(3) Are private alternatives permitted?
N/A
(4) Are families required to participate in a program?
N/A
(5) Are families penalized for not participating in a program?
N/A

Does the bill directly affect the legal rights and obligations between family
members?

N/A

If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:
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(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) government employees/agencies?

N/A

D. SECTION-BY-SECTION RESEARCH:

Section 1. This section would provide that intent of the Legislature to improve the
ability of municipalities and sellers to administer this tax at reasonable cost, protect
sellers who act in good faith, ensure that sellers are furnished the information necessary
for remitting the taxes to the correct municipality, and prescribe a framework for
administration and auditing of the tax.

Section 2. Section 166.231(5), Florida Statutes, would be amended to provide that
purchases made by the United States Government, the State of Florida, counties,
municipalities, school districts, or public bodies that are exempt by law or court decisions
would also be exempt from the public service tax. The bill would also exempt telephone
lines In local dormitories owned and operated by state universities from the local
municipal utility taxes. The bill would continue to authorize municipalities to exempt
other public bodies, as defined in section 1.01, Florida Statutes, nonprofit corporations
or cooperative associations organized under chapter 617, Florida Statutes, which
provide water utility services to more than 13,500 equivalent residential units, that revert
to a political subdivision after any indebtedness is paid, and any recognized church
used exclusively for church purposes Municipalities would be required to exempt any
religious institution that possesses a consumer certificate of exemption issued under
chapter 212, Florida Statutes, from the tax on telecommunications services.

Subsection (7) would be amended to require that the remittance of taxes by sellers of
telecommunications services will be governed by the provisions of a new paragraph (f)
of subsection (9). It would further provide that the seller remains liable for taxes that are
due and not remitted to a municipality, however, it does not prevent the seller from
recovering these taxes from the purchaser.

Subsection (10) would be renumbered (9) and paragraph (a)1 would be amended to
provide that if the location cannot be determined as part of the billing address the tax will
be levied on the total amount billed for the telecommunications service at the service
address in addition to the telephone or telephone number or customer’s billing address.

Paragraphs (c) and (d) of the new subsection (9) that provide the current administrative
procedures to be followed would be deleted. Paragraph (e) would be re-lettered
paragraph (c) and would delete the current provisions concerning the municipalities
auditing the sellers’ tax records. It would reference the new auditing provisions in the
new section 166 234, Florida Statutes The provisions requiring the municipalities and
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their agents to maintain the information received as confidential and exempt from
section 119.07(1), Florida Statutes, would be retained.

A new paragraph (f) would be created to provide for the filing of tax returns by the sellers
of services each month The form would be determined by the seller and would be
sufficient if it identifies the name and address of the seller, the period of the return, any
collection allowance taken, the amount of tax remitted, and the name and telephone
number of the person to contact for information about the seller's administration of the
tax. A municipality can only require the same date of return and payment of tax as is
required by chapter 212, Florida Statutes. A municipality may grant an extension of time
for the return. However, the collection allowance would not be allowed unless the seller
requested the extension in writing and the extension had been granted. The extensions
are required to be granted if reasonable cause is shown.

Paragraph (g) would be created that would allow the seller, with written authorization
from the municipality, to remit any taxes collected on a quarterly basis if the amount of
tax collected does not exceed $120 per quarter. The taxes would be due on the 20th
day of the month following the end of the quarter.

A new subsection (10) would provide that any purchaser who claims the exemptions in
subsections (4), (5), or (9)(e), must certify to the seller that the purchaser qualifies for
the exemption The purchaser of telecommunications service for resale may satisfy this
certification requirement by presentation of a certificate that satisfies the requirements of
chapter 212, Florida Statutes. A seller would be relieved from collecting and remitting
the tax when the seller accepts the certification provided by this act. A governmental
body does not have to furnish this certification. However, governmental bodies that sell
or resell taxable service to nonexempt end users would be required to collect and remit
the tax levied under this section.

Section 3. This section would create a new section 166.233, Florida Statutes, which
provides definitions and the procedure to identify where addresses of purchasers are
located.

Subsection (1) would provide definitions for sections 166.231, 166.232, and 166.234,
Florida Statutes.

Subsection (2)(a) would provide that the tax levy be adopted by ordinance and would be
effective either the subsequent January 1, April 1, July 1, or October 1 following the
adoption of the ordinance. The municipality is required to notify the Department of
Revenue of the action at least 120 days before the effective date of the ordinance on a
form prescribed by the department. The notification would be required to specify the
services taxed, including any election under section 166.231(9)(a), Florida Statutes, the
rate, the effective date, and the name, address, and telephone number of a person
designated to respond to inquiries about the tax. The department is required to maintain
this information to respond to inquiries and any person may obtain this information by
requesting it in writing from the department. A response would be timely under this
section if it is in writing and dated no later than 20 days after the receipt of the request.
The department would be authorized to charge a fee for the actual cost of maintaining
and providing the information The department would have no liability for any loss or
decrease of revenue by reason of any error, omission, or untimely action that results in
nonpayment of taxes. The effective date and departmental notification requirements
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apply only to taxes levied on telecommunication services by municipalities. Paragraph
(b) would allow the Department of Revenue to contract with a private entity to provide its
services provided the department sets the authorized fees.

Subsection (3) would require a municipality to furnish any person, within 20 days of a
request, a copy of the ordinance and amendments adopting any tax levy, a written
notification indicating the type of medium is available for the address list required by this
section, the charges for the list, and the person or office to contact to obtain a copy of
the list. Upon any written request and payment of the cost, the municipality must send a
copy of the appropriate address list to the person requesting it. A municipality must
compile a list containing each street name, know street name aliases, street address
number ranges, applicable directionals, and zip codes associated with each street
name, for all street address numbers located within the municipality. In addition, a
municipality must compile a list containing each postal zip code and all the city names
associated with the zip codes located entirely within the municipality, including zip codes
for post office boxes. A municipality also must compile a list containing all post office
box number ranges, including the city names and zip codes located entirely within the
municipality. The zip codes lists need not be duplicated.

The lists may be printed or available in another medium. The lists must be updated as
changes occur and must specify the effective date which must be the next ensuing
quarterly effective date - i.e., January 1, April 1, July 1, or October 1. Sellers must be
furnished the updated list not less than 60 days prior to the effective date. The updated
list must show additions, deletions, and other changes made to the preceding list. The
sellers are only responsible for charging the public service tax only to service and billing
addresses contained in the lists supplied by the municipality. This includes lists that are
furnished by a municipality without the seller’s request. The municipality may collect a
fee not to exceed the actual cost of duplicating the information. The compilation of
these lists replaces the address database that was in the original bill.

Subsection (4) would condition the obligation of a seller to collect and remit the public
service tax upon the timely availability to the seller of accurate information maintained by
the Department of Revenue and the municipality as required by subsection (2) and (3).
For the purposes of timeliness, the date of each action is the date received.

The seller's obligation to collect and remit the public service tax is suspended during any
delay in timely receiving the information required by this section. The obligation would
not be suspended if:

1. the request precedes the date on which a municipality is required to furnish
notification to the department; or

2. the seller has been properly collecting and remitting the tax on a taxable service
from customers on the date of the request.

If a seller is delayed in receiving the information required by this section and receives it
less than 60 days before the effective date of a tax levy or update, then the seller does
not have to collect and remit the taxes until the next quarterly effective date.

If more than one municipality claims the same address or group of addresses, the seller
is required to notify the affected municipalities within 60 days of the determination of the
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competing claims. Once the municipalities resolve the competing claims, the affected
municipalities must supply the seller with a signed agreement describing the resolution.
The seller must begin collecting and remitting the tax after the next quarterly effective
date that is at least 60 days after the receipt of the agreement. Prior to that date, the
seller must continue the prior tax treatment on the addresses involved in the competing
claims. The seller is not liable for the amounts that are not collected and remitted before
the agreement unless the prior tax treatment was correct.

If the information supplied by the municipality does not agree with the seller’s records,
the sellers must notify the municipality about the problem. The seller must identify and
describe the nature of the problem. If the seller notifies the municipality within 60 days
of receiving the information, then the seller is not obligated to collect and remit the taxes
until the next quarterly effective date that is at least 60 days after the municipality has
resolved the problem.

Section 4. This section would create a new section 166.234, Florida Statutes, to
provide for administrative provisions, rights and remedies for the public service tax.

Subsection (1) would allow a municipality to audit the records of any seller of a service
that is taxable by a municipality under sections 166.231 or 166.232, Florida Statutes,
during normal business hours at the location of the seller’s official records. The
municipalities would be required to give 60 days written notice of an audit and the seller
would be required to give the municipalities access to the applicable records for such
service. An extension to the 60-day period must be granted to the seller if reasonably
requested by the seller. The seller may waive the 60-day notice requirement If the
municipality or seller requires an additional extension, it must give notice of at least 30
days to the other party before the extension expires. This time limit does not apply in a
bona fide emergency or the waiver of the notice requirement. In an audit, the seller
would be liable only for the taxable accounts that correspond to the information provided
by the municipality under section 166.233(3), Florida Statutes. The applicable records
means “records kept in the ordinary course of business which establish the collection
and remittance of taxes due.” The records may be provided in an electronic medium if
agreed to by the municipality and the seller. Contingency audit fees are prohibited and
determination established through this method would be invalid.

Subsection (2) would require each seller to preserve the applicable records until the
expiration of the time that the municipality has to make an assessment. The seller is not
required to keep duplicate or redundant records.

Subsection (3) would require that, before an audit 1s conducted, a municipality discuss
with the seller, upon request, the proposed audit methodology and furnish the seller a
report of each audit that identifies the nature of the deficiency or overpayment, the
amount, and the manner of computation. A seller may request and the municipality must
furnish all material necessary to supplement the audit findings, no less than 45 days
before issuing a determination.

Subsection (4)(a) would allow a municipality to 1ssue a proposed assessment within
three years after the date when the tax was due. This limitation would be tolled for one
year if, within that time, the municipality issues a notice of intent to audit to the seller If
the audit cannot be completed within these time frames because of the seller’s refusal or
delay in allowing the municipality access to its records, the municipality may make a
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proposed assessment from an estimate based upon the best available information for
the taxable period, unless the seller agrees in writing to an extension of time. If the
seller still denies the municipality access to its records, the municipality may make a
proposed assessment after three years from the issuance of the notice of intent to audit.

Subsection (4)(b) would allow a seller to apply for a refund or credit for any overpayment
of tax, including interest and penalties, within three years of the remittance by the seller.
The municipality must refund or allow a credit for those overpayments. If the seller has
refunded or credited the purchaser for the overpayment pursuant to subsection (6), the
seller may apply within the above three years or within 60 days following the seller’s
issuance of the refund or credit to the purchaser, whichever is later.

Subsection (4)(c) would bar the municipality’s right to assess the tax, including interest
and penalties and the seller’s right to apply for a refund or credit after the time limitations
set forth in this subsection. However, if fraud has occurred or the parties agree, the time
periods may be extended.

Subsection (5) would require a municipality to offset a seller's overpayment of tax,
including interest and penalties against any deficiency of tax, interest or penalty during
the same audit period and the offset must be reflected in any proposed assessment. If
the overpayments exceed the deficiency, then the municipality must refund the amount
the aggregate overpayments exceed the total deficiency. The audit methodology is
presumed to be correct absent proof to the contrary. “Overpayment” is defined as “all
remittances of public service tax, interest, or penalty which were not due to the
municipality, including amounts properly collected but remitted to the incorrect
municipality.”

Subsection (6) would allow a purchaser of a service to request a refund or credit from
the seller of the tax collected based on the tax not being due the municipality. The seller
would be required to refund or credit the amount if the request is made within three
years following the collection of the tax from the purchaser. If the seller determines that
the amount of taxes collected from the purchaser within the preceding three years were
not due the municipality, the seller must refund or credit the purchaser within 45 days of
that determination.

Subsection (7) would authorize a municipality to assess interest and penalties for failure
to pay any tax when due or to file any required return. However, no penalty may be
assessed absent willful neglect, willful negligence or fraud. Interest may be assessed
at a maximum rate of one percent per month from the date the tax was due and paid.
Penalties may be assessed at a maximum rate of five percent per month, not to exceed
a total of 25 percent. The minimum penalty is $15.00. If the seller makes a fraudulent
return or willfully attempts to evade payment of the tax, the seller is liable for a specific
penalty of 100 percent of the tax. Interest and penalties are computed on the net tax
due after application of overpayments, they can be compromised under subsection (14)
and must be authorized by ordinance.

Subsection (8) would provide that a proposed assessment or finding of amounts due the
seller constitutes a determination of the municipality for the purposes of this section.
The determination must separately state the amount of the tax, interest, and penalty
claimed to be due or refunded. It must be accompanied by a written narrative explaining
the basis for the municipality’s determination and it must state the seller's remedies if it
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disagrees with the determination. Finally, the narrative must indicate the consequences
of the seller’s failure to comply with any demand of the municipality that is stated in the
determination.

Subsection (9) would allow a seller to file a written protest of any determination with the
municipality within 60 days of the determination. The municipality must consider the
protest and issue a written decision within 60 days of the protest. The seller may
petition the municipality for a reconsideration of the decision within 30 days. The
municipality then must issue a reconsideration notice within 30 days.

Subsection (10) would provide that the determination becomes final 60 days after the
date of 1ssuance, unless the seller, before the 60-day period expires, files a protest or
secures a written extension of time within which to file a protest. The determination
becomes final if the seller has not filed its protest within the time period of the extension.
If the seller files a protest and the seller and municipality cannot resolve the disputed
issues, the determination becomes final as of the date of the issuance of the notice of
decision. However, if the seller has timely filed a petition for reconsideration, then the
determination becomes final upon the issuance of a notice or reconsideration.

Subsection (11) would require the notice of decision or reconsideration to address each
issue raised in the protest or petition and must explain the reasons for the conclusions
and advise the seller of the remedies available if the seller disagrees with the decision.

Subsection (12) would allow a seller to contest the legality of any determination by filing
an action in circuit court within 60 days of the final determination. The seller must pay
the municipality the amount of the tax, penalty, and accrued interest which is not being
contested The venue for the actions lies in the county where the municipality is located
and the defendant in the action is the municipality.

Subsection (13) would provide that a seller’s failure to protest a determination does not
waive or impair its right to seek a refund of any overpayment.

Subsection (14) would allow the municipality and the seller to settle or compromise the
seller's liability for any tax, interest, or penalty based on the grounds of doubt as to the
liability or doubt as to the collectibility of the tax, interest, or penalty. A municipality and
a seller may enter into a written closing agreement that reflects the settlement or
compromise, and once it has been approved by the parties, it is binding on them.
Absent a showing of fraud or misrepresentation of a material fact, no additional
assessment or recovery may be made on matters agreed to in the settlement or
compromise.

When a municipality issues a determination, it must include the names of persons
authorized to approve compromises and to execute closing agreements. A municipality
may also agree to schedule payments of taxes, interest, and penalties which recognize
the seller’s financial condition and the best interests of the municipality, if the seller
gives accurate, current information and meets all other tax obligations on schedule.

Subsection (15) would require that all notices, determinations, protests, petitions, must
be sent by certified mail, return receipt requested. The date of issuance would be the
date the notice or determination is postmarked. Protests and petitions are timely filed if
they are postmarked or received by the municipality within the appropriate time limits.
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Subsection (16) would allow the seller to pay any contested amount, in whole or in part,
at any time without impairing its remedies.

Subsection (17) would require each municipality that levies the public service tax to
furnish sellers with prompt, accurate responses to questions and request for tax
assistance. If chapter 203 or chapter 212 is amended to require payment of interest on
the refund of taxes, then municipalities would be required to pay interest on public
service refunds at the rate required by such law.

Subsection (18) would provide sellers with the following right to:
(a) be represented by counsel or qualified representative;

(b) have procedural safeguards concerning recording interviews during the tax
determination process; and

(c) have audits, record inspections, and interviews conducted at a reasonable time
and place.

Subsection (19) would allow municipalities to communicate with each other about the
following information:

(a) technical information concerning a seller’s tax and accounting system necessary
to conduct an accurate and efficient audit, however, this information cannot include
any data relevant to a specific purchaser or account, or the seller’s tax treatment of

specific services;

(b) names and addresses of companies selling taxable services within the
municipalities’ respective jurisdictions; and

(c) the name of any company issued a refund and the total amount of the refund.

Subsection (20) would prohibit a municipality from assessing a seller for any costs
incurred or charged to the municipality for performing an audit, including travel
expenses. Any assessment or proposed assessment of these costs would be void and
unenforceable. However, a municipality may assess and collect from a seller for
reasonable travel expenses incurred in performing an audit if the seller received timely
notice of the audit and did not permit access to the records on the audit date or any
alternative date agreed to by the parties.

Subsection (21) provides that only subsection (6) of this section shall apply to a seller
who is a municipality or to its subdivisions levying the tax under an audit.

Section 5. Subsection (1) would require municipalities that are levying the public
service tax to notify the Department of Revenue what services are being taxed, including
which alternative it is using for telecommunication services, the tax rate, the effective
date of the tax, and the name and address of the contact person. The notification must
include information for levies with prior and future effective dates.

Subsection (2) would allow sellers to rely on the address listings and updates that
conform to this act and were in existence prior to the act, until July 1, 1998. The lists
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required by this act must be made available by the municipalities no later than January
1, 1998. The lists would be effective on July 1, 1998.

Subsection (3) would provide that the provisions of the new section 166.234, Florida
Statutes, apply to all taxes, assessments, and audits. Section 166.234, Florida Statutes,
would not apply to:

(a) provisions requiring performance of an act before the commencement of an audit
do not apply until the effective date of this act;

(b) taxes and assessments that have been resolved by concession of liability and
payment, settlement, or other means before the effective date of this act are not
affected;

(c) the information requirements do not apply to determinations issued before the
effective date of this act. However, a municipality is required to furnish the
information If requested by a seller. In addition, no document issued before the
effective date of this act is invalid merely because its contents, or the manner or
times of its transmittal do not comply with section 166.234, Florida Statutes.

(d) audits that are the subject of pending litigation filed before the effective date of
this act are not subject to the provisions of section 166.234(12), Florida Statutes;
and

Paragraph (e) would provide that the provisions of section 166.234(4)(a) as created
by this act shall not apply to taxes due prior to July 1, 1994. A proposed
assessment for taxes due prior to July 1, 1994 may be issued on or before July 1,
1997 for any audit period beginning on or after July 1, 1992 which is specified in a
notice of intent to audit issued before March 1, 1997. After July 1, 1997, the
municipality’s right to assess such taxes shall expire and be barred. However, if the
municipality is unable to complete such an audit due to the seller’s refusal or delay
in allowing access to applicable records, the municipality may make an estimate
based upon the best information available unless the seller agrees in writing to
extend the limitations period.

Section 6. This section would provide an appropriation of $35,000 and one full-time
equivalent position to the Department of Revenue for the purposes of implementing the
provisions of section 166.233(2), Florida Statutes.

Section 7. This section would provide a severability clause.

Section 8. This section provides that gross receipts taxes that were charged on utilities
under section 203.01, F.S., and Ch. 212, F.S., and remitted in full to the state in the
correct amount, shall not be subject to refund by the state or seller.

Section 9. This section provides that gross receipts taxes that were charged on
interstate and international telecommunications services under section 203.01, F.S., and
Ch. 212, F.S., and remitted in full to the state in the correct amount, shall not be subject
to refund by the state or seller.
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Section 11. This section provides that these amendments are remedial and intended to
clarify existing law.

Section 12. This section provides that this act shall take effect upon becoming a law.

. EISCAL RESEARCH & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1.

The Department of Revenue will incur expenses in starting up the address
database.

Recurring Effects:

The bill would exempt university residences from municipal utility and
telecommunications taxes when the service is provided incidental to the provision of
educational services. Only Orange County has been collecting these taxes to date.
Their estimates show the revenue decrease to be approximately $20,000 dollars a
year. This fiscal impact for this issue is indeterminate.

The bill would appropriate $35,000 from the Administrative Trust Fund and one full-

time equivalent position for the purposes of seller notification, maintenance of the
database and responses to inquiries under section 166.233(2), Florida Statutes.

Long Run Effects Other Than Normal Growth:

None.

Total Revenues and Expenditures:

See “Recurring Effects” section above.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1.

-fecurrin

None.

2. Recurring Effects:

Indeterminate

3. Long Run Effects Other Than Normal Growth:

None.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1. i jvate osts:
None.
2. Direct Private Sector Benefits:

Indeterminate.
3. Effects on Competition, Private Enterprise and Employment Markets:
None.
D FISCAL COMMENTS:

None.

IV CONSEQUENCES OF ARTICLE VIl SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:
This bill would require the municipalities and charter counties to expend funds to meet
the requirements of this bill. The amount to be expended cannot be determined at this
time.

B. REDUCTION OF REVENUE RAISING AUTHORITY:
This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS:

None.
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VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

The Committee on Utilities and Communications adopted amendment # 1 as amended, that
removed from the bill everything after the enacting clause.

The Committee on Finance and Taxation adopted the committee substitute combining the
amendment from the previous committee with three amendments adopted in Finance and
Taxation. The analysis reflects these changes.

VII. SIGNATURES:
COMMITTEE ON UTILITIES AND COMMUNICATIONS:
Prepared by: Legisiative Research Director:
—Patrick L, "Booter” Imhof —Patrick L “Booter” Imhof
AS REVISED BY THE COMMITTEE ON FINANCE AND TAXATION:
Prepared by: Legislative Research Director:
—George T, Levesque —Keith G, Baker, Ph.D, =
AS FURTHER REVISED BY THE COMMITTEE ON GENERAL GOVERNMENT
APPROPRIATIONS:
Prepared by: Legislative Research Director:

Eliza Hawkins Cynthia P, Kelly

FINAL RESEARCH PREPARED BY COMMITTEE ON UTILITIES AND

COMMUNICATIONS:
Prepared by Legislative Research Director:
Patrick L. “Booter” Imhof Patrick L “Booter” Imhof
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Date:

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based only on the provisions contaned in the legislation as of the latest date histed below.)

April 15, 1997 Revised:

Subject: Municipal Public Service Tax

Analyst Staff Director Reference Action
1. Duncan Yeatman CA Favorable/CS
2. CM Withdrawn
3. WM Withdrawn
4,
5.
. Summary:

The committee substitute (CS) revises provisions relating to the municipal public service tax and
serves as a Taxpayers’ Bill of Rights for public service taxes. Specifically, the CS provides that
specified governmental bodies are exempt from the municipal public service tax and exempts
certain religious bodies from the tax on telecommunications services. Also, the CS contains
detailed procedures for the administration of public service taxes and provides rights and remedies
for a seller who protests a proposed assessment or determination. Municipalities are required to
fumnish certain tax information to the Department of Revenue

The bill substantially amends section 166.231, F.S | 1996 Supplement, and creates sections
163.233 and 163 234 of the Florida Statutes

Present Situation:

Article 1, Section 25, Florida Constitution, provides for the Taxpayers’ Bill of Rights Effective
July 1, 1993, this provision states that by general law the Legislature shall prescribe and adopt a
Taxpayers’ Bill of Rights that, in clear and concise language, sets forth the taxpayers’ rights and
responsibilities as well as government’s responsibility to deal with them fairly under the laws of
this state.

Article VII, Section 9(a) of the Florida Constitution provides that, in addition to ad valorem
taxes, counties, school districts, municipalities, and special districts may be authorized by general
law to levy other taxes not prohibited by the Constitution.

Section 166 231, E.S., 1996 Supplement, authorizes a municipality to levy a public service tax,
which does not exceed 10% of the amount received for the service, on the purchase of electricity,



SPONSOR: Community Affairs Committee and Senator Lee BILL: CS/SB 1958
Page 2

metered or bottled gas (natural liquefied petroleum gas or manufactured), water service, and
telecommunication services. Competitive services are taxed on a comparable base at the same
rates and except for certain continuing obligations, cable television services are not taxed Fuel
adjustment charges are not taxed, and a fuel oil tax may not exceed four cents per gallon.
Municipalities must notify sellers, in writing, of any change in municipal boundaries or in the rate
of taxation.

Municipalities levying the tax may exempt certain purchases and they may also exempt the United
States government, the state, a public body as defined ins 101, F S, or certain non-profit
corporations whose water utility services will revert to a political subdivision The municipality is
required to exempt purchases by any recognized church used exclusively for church purposes
Enterprise zone areas are also exempted from the tax.

Subsection (9) of section 166.231, F.S., authorizes a public service tax on telecommunications
services. The municipality is required to elect one of two alternative methods of levying the tax
and to provide a telecommunications provider with an alphabetical listing of street names and
numbers within the municipality for use in circulating the tax The municipality is authorized to
audit the records of any taxable telecommunications service provider, however this information is
exempt from the open public records requirements found in section 119.07(1), F.S.

Although section 166.231, F.S_, only grants the authority to levy a public service tax to
municipalities, charter counties are also authorized to levy these taxes. In Volusia County v.
Dickinson, 269 So. 2d 9 (Fla. 1972), the Florida Supreme Court gave charter counties the right to
levy any tax that municipalities may levy. The Court subsequently found the logic in the Dickinson

case applicable to a public service tax under section 166.321, F S. (McLeod v. Orange County,
645 So. 2d 411, 413, (Fla. 1994)). According to the Florida Supreme Court, when Article VII,

Section 9(a), Florida Constitution, on local taxes and Article VIII, Section 1(g), Florida
Constitution, on charter government are read together, they “give charter counties the authority
to levy any tax that a municipality may impose, if it is within the county’s taxing jurisdiction.”

According to the Legislative Committee on Intergovernmental Relations, 306 or 77% of all
municipalities levied a public service tax on at least one of the authorized utilities in the 1994-95
fiscal year Additionally, according to the 1997 Florida Tax Handbook, prepared by the House
Finance and Taxation Committee, the Senate Ways and Means Committee and others, “As of
1995, seven charter counties (Alachua, Broward, Dade, Orange, Palm Beach, Seminole, and
Volusia), and consolidated Duval/Jacksonville levied the municipal utility or public service tax.”

The estimated public service tax collected during the 1997-98 fiscal year by municipalities will be
$688 3 million and by counties it will be $252 million, according to the 1997 Florida Tax
Handbook.
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Effect of Proposed Changes:

Section 1 provides legislative intent in order to prescribe a taxpayer bill of rights for the municipal
public service tax in accordance with Article I, Section 25 of the Florida Constitution. The intent
of the Legislature is to provide improved administration of the tax at a reasonable cost, to protect
sellers who act in good faith, to ensure delivery of information needed to remit taxes correctly to
sellers, and to prescribe a procedural framework for administration and auditing functions. In this
section, the Legislature finds that the act fulfills an important state interest.

Section 2 amends section 166 231, F.S., 1996 Supplement, in order to require that municipalities
exempt the United States government, this state, and all counties, school districts, and
municipalities of the state and public bodies exempted by law or court order from the public
service tax. This section requires municipalities to exempt from telecommunication taxes any
religious institution that holds a consumer certificate of need issued under chapter 212, F.S. The
requirement that sellers of taxable items receive written notification of any change in municipal
boundaries or in the rate of taxation is deleted

The remittance of taxes by sellers of telecommunications services is governed by a new provision
established in subsection (9)(f) The seller remains liable for taxes due and not remitted to a
municipality, however, the seller 1s not prevented from receiving these taxes from the purchaser.

If the location of the telecommunications service cannot be determined as part of the billing
process, the tax will be levied on the total amount billed for telecommunications service at the
service address in addition to the telephone or telephone number or a customer’s billing address.
Although section 166.231, F S, provides two methods for taxing telecommunication services,
section 2 of this bill deletes extensive requirements relating to the passage of an ordinance in
order to choose the method of taxation as well as its minimum duration. This section also deletes
the procedures that must be complied with if the municipality chooses the second method of
taxation The section references the new auditing provisions in s. 166.234, F.S., which is created
in section 4 of this bill

A seller must file a return with a municipality monthly. Although the form of the return is
determined by the seller, the specific information required to be included by the seller is provided.
A municipality can only require the same date returns and payments of tax as is required by
chapter 212, F.S. A municipality may grant an extension of the due date for the retum or
payment. However, the collection allowance would not be permitted unless the seller requested
the extension in writing and the extension had been granted. Whether requested before or after the
due date, extensions must be granted if reasonable cause is shown.

The seller is permitted, with written authorization from the municipality, to remit any taxes
collected on a quarterly basis if the amount of tax collected does not exceed $120 per quarter.
The taxes would be due on the 20th day of the month following the end of the quarter.
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Finally, this section provides that a purchaser claiming an exemption from the tax as a public or
private utility selling or using the fuel for the generation of electricity, or for the purchase of fuel
oil or kerosene for use as aircraft engine fuel, for agricultural purposes, as a governmental or
public body or religious institution, or as a purchaser of telephone or telecommunications service
for use in the conduct of a telecommunications service for resale must certify to the seller that the
purchaser qualifies for the exemption. Certification may encompass all purchases after a certain
date or multiple purchases and the certificate should satisfy the requirements of chapter212, F.S
Sellers need not collect the tax from a governmental body or from buyers presenting the required
certification A governmental body does not have to fumish this certification. However,
governmental bodies that sell or resell taxable service to nonexempt end users are required to
collect and remit the public service tax

Section 3 creates section 166.233, F.S., which provides for a central clearinghouse whereby a
person may obtain information on varying rates and other data relative to the municipal public
service tax.

Subsection (1) of this new section defines the terms “levy,” “effective date,” “seller,” and
“Department.”

Subsection (2) requires tax levies to be adopted by an ordinance with an effective date of January
1, April 1, July 1, or October 1 A municipality is required to notify the Department of Revenue
(DOR) at least 120 days before the effective date on a form prescribed by DOR. The notification
must specify the services taxed, the rate of tax applied to each service, the effective date of the
levy or repeal, and the name, address and telephone number of the person designated to respond
to inquiries about the tax. DOR is required to maintain this information for the purposes of
responding to inquiries and any person may request, in writing, such information. A response to
such person is timely if in writing and dated no later than 20 days after the receipt of the request.
DOR is authorized to charge a fee to such persons to recover the actual cost of maintaining and
Surnishing the information pertaining to the tax.

DOR has no liability for any loss of or decrease in revenue by reason of any error, omission, or
untimely action that results in nonpayment of taxes. The previously mentioned effective dates,
municipal notification requirements, and address information provided to DOR, do not apply to
taxes levied on service, other than telecommunication service, provided by the municipality
levying the tax or by a separate utility authority, board, or commission of the municipality. DOR is
authorized to contract with a private entity to provide its services; provided DOR sets the
authorized fees.

Subsection (3) requires a municipality to provide any person, within 20 days following receipt of
the person’s written request, a copy of the ordinance adopting any levy and all amendments.

The municipality must inform the person in writing of the types of media on which the address
lists are available, the charges, if any, for supplying the information on each available medium, and
the address to which a request for such information should be transmitted Within 20 days after a
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written request for such information has been received, accompanied by payment of the cost, the
municipality must transmit the following information to the person who requested it

(a) Alist with each street name, including known street name aliases, street address number
ranges, applicable directionals and zip codes associated with each street name for all street
addresses in the municipality, and when appropriate whether the street numbers are odd or
even. The list must be alphabetical and numbered streets must be in numerical sequence,

(b) A list with each postal zip code and all city names for all zip codes assigned to geographic
areas located entirely within the municipality, including zip codes assigned to post office
boxes; and

(c) A sequential list with all post office box number ranges and the city names and zip codes for
all post office boxes located within the municipality. However, post office boxes with postal
zip codes entirely within the municipality which are included on the list required under
paragraph (b) do not have to be duplicated

The lists must be printed and if the lists are available on another medium the municipality must,
upon request, provide the list on such medium in addition to or in lieu of the printed lists. The
information that is needed when the list is updated is provided. The seller is responsible for
charging the tax only to service and billing addresses contained in the lists. 7he municipality is
authorized to collect a fee to cover the actual cost of duplication. Updates to the address list
must be provided to the seller at least 60 days before the January 1, April 1, July 1, or October 1
effective dates.

Subsection (4) provides that the obligation of the seller to collect and remit the tax for any
municipality is conditioned upon the timely availability to the seller of accurate information in the
address lists To determine the timeliness of such information, the date of a request, response,
update, or other transmittal is the date received. If the information is not timely furnished to a
seller, any related obligation to collect and remit the tax is suspended during the period of delay
except:

(a) If the request for information precedes the date the municipality is required to notify
DOR, an untimely response to the request does not affect the seller’s obligation to
collect and remit tax for the municipality.

(b) If the seller is properly collecting and remitting tax on a taxable service from customers
within a municipality as of the date of request for information, an untimely response does
not affect the seller’s obligation to continue collecting and remitting the tax levied on the
same service from the same customers.

(c) If a failure to furish timely information causes a delay in a seller’s receipt of a list or
update to a date less than 60 days before the effective date of a levy or update, the



SPONSOR: Community Affairs Committee and Senator Lee BILL: CS/SB 1958
Page 6

obligation to collect and remit the tax would not be valid until the next effective date
(January 1, April 1, July 1, or October 1).

Subsections (5) and (6) establish procedures for resolving duplicative and incorrect address
information

Section 4 creates s. 166.234, F.S, to provide for administrative provisions, rights, and remedies
for the public service tax.

Subsection (1) authorizes a municipality to audit any seller’s service tax records to ascertain the
correctness of a return, if not barred by the applicable limitations period. The seller is entitled to
60 days’ written notice before providing access to applicable records and the municipality has to
grant reasonably requested time extensions. The seller’s liability is limited to only its taxable
accounts according to the information it was provided. This subsection also defines the term
“applicable records.” The records may be provided in an electronic medium if agreed to by the
municipality and the seller. Contingency audit fees are prohibited and determination established
through this method would be invalid.

Subsection (2) requires sellers of taxable services to preserve applicable records relating to the tax
until the expiration of the time within which the municipality may make an assessment with
respect to that tax. Sellers are not required, however, to retain duplicative or redundant records.

Subsection (3) requires the municipality, upon request of the seller and prior to an audit, to
discuss the municipality’s proposed audit methodology in order to minimize the audit burden. The
seller is entitled to each audit report including the amount of the problem (deficiency or
overpayment) and an explanation of how it was computed Upon request, the municipality, no less
than 45 days before it issues a determination, must provide the seller with all other information or
material necessary to supplement the audit findings

Subsection (4) authorizes the municipality to, within three years after the tax was due, issue a
proposed assessment of the public service tax levied. This limitation would be tolled for one year
if, within that time, the municipality issues a notice of intent to audit the seller. If the audit cannot
be completed within these time frames because of a seller’s refusal or delay in allowing the
municipality access to its records, the municipality may make a proposed assessment from an
estimate based upon the best available information for the taxable period, unless the seller agrees
in writing to an extension of time If the seller still denies the municipality access to its records,
the municipality may make a proposed assessment after three years from the issuance of the notice
of intent to audit.

The seller is granted three years to apply for refund or credit of any overpayment of the tax,
interest, or penalty. The municipality is required to refund or allow the seller credit for
overpayments. If the seller has previously refunded or credited the purchaser for the overpayment
pursuant to subsection (6), the seller may apply within the three-year period or within 60 days
following the seller’s issuance of the refund or credit to the purchaser, whichever is later.
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Although the rights of the municipality and seller expire and are barred after the three years, this
subsection allows municipalities and sellers to enter into agreements to extend these periods,
except in the case of fraud

The subsection bars the municipality’s right to assess taxes, interest, or penalties and the seller’s
right to apply for a refund or credit after the time limitations established, unless fraud has
occurred. However, sellers and municipalities may enter into agreements to extend these periods.

Subsection (5) provides an exception to the preceding subsection when an audit reveals an
overpayment of a tax, interest, or penalty for the same audit period where there is a deficiency.
The municipality is then required to offset a seller’s overpayment against this deficiency and
refund any overpayments after application to the deficiency. This subsection defines the
expression “overpayment” to a municipality, and provides a presumption that the methodology
used to compute the deficiency amount yields an appropriate computation of the amount of any
overpayments.

Subsection (6) allows any purchaser of service to apply to a seller for a tax refund on the ground
that the tax was not due. If furnished with proof establishing grounds for a refund and if the
application is made within three years following collection of the tax, the seller is required to issue
the refund within 45 days following the seller’s determination that the taxes were not due.

Subsection (7) would authorize a municipality to assess interest or penalties for failure to pay any
tax when due or to file any required return However, no penalty may be assessed absent willful
neglect, willful negligence or fraud. Interest may be assessed at a maximum rate of one percent
per month from the date the tax was due until paid. Penalties may be assessed at a maximum rate
of five percent per month, not to exceed a total of 25%. The minimum penalty is $15.00 If the
seller makes a fraudulent retum or willfully attempts to evade payment of the tax, the seller is
liable for a specific penalty of 100% of the tax. Interest and penalties are computed on the net tax
due after application of overpayments; they can be compromised under subsection (14) and must
be authorized by ordinance.

Subsection (8) requires that a municipality’s proposed assessment include: a separate statement of
the amounts of tax, interest, or penalty due or to be refunded; a written narrative explaining the
basis for the determination, the remedies available if the seller disagrees with the determination;
and the consequences for the seller’s failure to comply with any demand stated in the
determination.

Subsection (9) allows a seller to file a written protest of a determination within 60 days after its
issuance. The municipality is required to consider and respond to the protest and within 60 days
issue a written notice of decision and the seller has 30 days to petition for reconsideration. The
municipality must also respond in writing within 30 days to the reconsideration request.

Subsection (10) provides for a determination to become final 60 days after its issuance unless the
seller has, before the 60-day period expires, filed a protest or secured a written extension of time
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within which to file a protest. If the seller secures a written extension and fails to file a protest
within the time period, the proposed assessment becomes the final assessment. If the disputed
issues are unresolved, the determination shall become final upon issuance of the notice of decision
or, if applicable, upon issuance of a notice of reconsideration.

Subsection (11) requires the notices of decision and of reconsideration to address each issue
raised in the protest or petition, to explain the reasoning, and to advise the seller of any available

remedies.

Subsection (12) allows a seller to contest the legality of any determination by filing an action in
the circuit court where the municipality is located within 60 days after the determination becomes
final. Any uncontested amounts must be paid by the seller while the action is pending.

Subsection (13) preserves a seller’s right to seek a refund of any overpayment within the time
allowed without regard to any failure to administratively or judicially protest the determination.

Subsection (14) authorizes the municipality to settle or compromise with the seller when there are
doubts about the liability or collect ability of the tax, interest, or penalty. Municipalities are
authorized to settle with regard to the future tax treatment of specified transactions This
subsection allows municipalities to enter into a written closing agreement with any seller that is
binding on all the parties. Absent fraud, no additional assessment or judicial or administrative
remedy may be sought for the same period as covered by the closing agreement. The names of
persons authorized to execute closing agreements must be provided in the determination.
Municipalities must enter into agreements for scheduling payments that recognize the seller’s
financial condition, as well as its own interests, provided the seller gives accurate information and
is on time in meeting other tax obligations.

Subsection (15) requires information regarding any determination, notice of intent to audit, notice
of decision, or notice of reconsideration to be transmitted to the seller via certified mail.

Subsection (16) allows a seller to pay any contested amount without impairment of any of the
seller’s remedies.

Subsection (17) requires each municipality that levies the public service tax to furnish sellers with
prompt, accurate responses to questions and to requests for tax assistance In the event a law is
enacted requiring payment of interest on refunds of taxes paid pursuant to chapter 203, F.S., or
chapter 212, F.S., municipalities must pay interest on public service tax refunds at a rate
required by such law.

Subsection (18) provides sellers with the right to be represented by counsel or other qualified
representative, the right to procedural safeguards with respect to recording of interviews, and the
right to have audits, record inspections, and interviews at a reasonable time and place.
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Subsection (19) permits municipalities to communicate with each other about the following
information:

(a) Technical information concerning a seller’s tax and accounting system necessary to conduct
an accurate and efficient audit, however, this information cannot include any data relevant to a
specific purchaser account, or the seller’s tax treatment of specific services;

(b) Names and addresses of companies selling taxable services within the municipalities’
respective jurisdictions; and

(c) The name of any company issued a refund and the total amount of the refund.

Subsection (20) would prohibit a municipality from assessing a seller for costs incurred or charged
to the municipality for performing an audit, including all travel expenses. Any assessment or
proposed assessment of these costs would be void and unenforceable. However, a municipality
may assess and collect from a seller for reasonable travel expenses incurred in performing an audit
if the seller received timely notice of the audit and did not permit access to the records on the
audit date or any alternative date agreed to by the parties.

Subsection (21) provides that only subsection (6) of this section applies to a seller who is a
municipality or to its subdivisions levying the tax under an audit.

Section 5 requires municipalities levying the tax to provide the Department of Revenue with the
following information by September 1, 1997:

(a) services taxed,
(b) rate of tax applied to each service;
(c) effective date of the levy including prior and future effective dates; and

(d) the name, mailing address, and telephone number of the contact person for responding to
inquiries concerning the tax.

This section authorizes municipalities to use address listings and updates that conform to the law
in effect prior to the effective date of this act, July 1, 1997, until July 1, 1998. By January 1, 1998,
municipalities must make address lists required in the act available. The lists will become effective
July 1, 1998

Section 166 234, F.S,, as created in this bill applies to all taxes, assessments, and audits except
the following:

(a) Provisions requiring performance of an act before the commencement of an audit do not
apply until the effeckive date of this act;
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IV.

(®)

(©)

(d)

(e)

Taxes and assessments that have been resolved by concession of liability and payment,
settlement, or other means before the effective date of this act,

The information requirements pursuant to s. 166.234(3) and (8), F.S., do not apply to
determinations issued before the effective date of this act. However, a municipality is
required to fumish the information if requested by a seller. In addition, no document issued
before the effective date of this act is invalid merely because its contents, or the manner or
times of its transmittal do not comply with s. 166.234, F S.;

Audits that are the subject of pending litigation filed before the effective date of the act are
not subject to the provisions of subsection (12) of s. 166.234, F.S.; and

The provisions of s. 166 234(4), F.S, as created by this act do not apply to taxes due prior to
July 1, 1994. A proposed assessment for taxes due prior to July 1, 1994 may be issued on or
before July 1, 1997 for any audit period beginning on or after July 1, 1992 which is specified
in a notice of intent to audit issued before March 1, 1997. After July 1, 1997, the
municipality’s right to assess such taxes expires and is barred. However, if the municipality is
unable to complete such an audit due to the seller’s refusal or delay in allowing access to
applicable records, the municipality may make an estimate based upon the best information
available unless the seller agrees in writing to extend the limitations period.

Section 6 appropriates $35,000 from the Administrative Trust Fund for fiscal year 1997-1998,
and authorizes one full-time-equivalent position for performing functions required in
s 166.233(2), F.S., created by this act

Section 7 contains a severability clause so that the invalidity of one section of the act will not
affect other provisions

Section 8 provides that this act shall take effect July 1, 1997

Constitutional Issues:

A

Municipality/County Mandates Restrictions:

Since the CS requires municipalities and charter counties that levy public service taxes to
expend funds or to take action requiring the expenditure of funds it falls under subsection (a)
of Section 18 of Article VII, Florida Constitution, which provides that cities and counties are
not bound by general laws requiring them to spend funds or take action which requires the
expenditure of funds unless certain specified exemptions or exceptions are met.

The CS also falls under subsection (b) of Section 18 of Article VII, Florida Constitution.
Subsection (b) requires a two-thirds vote of the membership of each house in order to enact a
general law reducing the authority that municipalities and counties had on February 1, 1989,
to raise revenues in the aggregate. In analyzing this criterion, the term “authority” includes
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the base against which the tax is levied The CS creates a new exemption from the public
service tax imposed on telecommunications for religious organizations holding exempt
certificates pursuant to chapter 212, F.S.

The CS may be exempted from subsections (a) and (b) if the CS’s net aggregate fiscal impact
on cities and counties does not exceed $1 4 miltion. However, the fiscal impact cannot be
accurately determined at this time. If such costs were determined to exceed the threshold
amount of $1.4 million, subsection (a) of section 18 would require that the CS contain a
finding of important state interest and enactment by vote of two-thirds of the membership of
each house. Section 1 of the CS contains a finding of an important state interest.

Public Records/Open Meetings Issues.

None

C. Trust Funds Restrictions:

None.

V. Economic Impact and Fiscal Note:

Vi

A Tax/Fee Issues:

None.

Private Sector Impact:

None.

Government Sector Impact:

The Department of Revenue will incur the expense of developing a format that each charter
county and municipality levying the tax will have to comply with regarding the public services
being taxed. DOR will also have to maintain the information on the services being taxed and

provide this information in a timely fashion if requested.

The CS contains a $35,000 appropriation from the Administrative Trust Fund for fiscal year
1997-1998, and one full-time-equivalent position at the Department of Revenue.

Technical Deficiencies:

None.
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Vil. Related Issues:
None.
Vill. Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Florida Senate
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