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290 FLORIDA LEGISLATURE-REGULAR SESSION-1997 

HISTORY OF HOUSE BILLS 

H 1 406 <CO1'.'"TJNUED 1 
05120/97 HOlrSE Withdrawn from Health Care Ser. 1ces (GSC 1, Wlthdrawn 

from further con, ,lden/S1m/Compare Billl■) paaMd , refer 
to HB 1965 (Ch 97-263J 

H 1 407 GENERAL BILL/CS by Reculated Servi ces (EiC) ;  
Rodnruez-Chomat; (CO-SPONSORS) Fuano, Edwards (Compare H 
0016, S 0502) 
Lottt-ry/Pubhc A!l51stance R�mu�nt,, prov1dl"!I for reducmg prize amount& to 
certam persons who reOl'!tvl" publlc assistance, & for deductmg overpayments 
from public as11&.tance payment under certam c1rcumstan�1, provides for 
arency re!lpons1b1hty for 1dentifymg certam recipients of pubhc uuetan�, 
provides for d1spo11t1on of remamder- of lottery prizes under certain c1rcum-
1tance1, prov1de1 reporting requ1r-ementi;, etc Amends 24 l l5, 414  28 Effec­
ttve Date 10/0L/1997 
03/13/97 HOUSE Filed 
03/19/97 HOUSE Introduced -HJ 00229 
03124/97 HOUSE Referred t-0 Regulated Service& <EIC), Finance &. Taxa­

tion fFRCl, General Government Appropnatmn11 -HJ 
00324 

04/03/97 HOUSE On Como11ttee ng-enda-Regu lated Se rvices ( E I C l , 

04/09/97 
04/08/97 
05/02.197 

HOUSE 
HOUSE 
HOUSE 

04/03/97,  9 00 am, 3 1 4-HOB, Comm Actrnn CS by Regu­
lated Services rEICJ -HJ 00496 
CS rf'ad first t 1m'-' on 04/09/97 -HJ 00491 
Now m Finance & Taxation (FRC) -HJ 00496 
Carnf'd over to 199B Sf'H1on pursuant to Houae Rule 96, 
In Houae Committee on Finance &. Taxation (FRC) 

H 1409 GENERAL BILL by Denni5 (Identical S 1942) 
Edward Waters College License Phite, creates Edward Waten Colleie license 
plate, provldes for d1stribut10n of annual use fees rece1\ ed from sale of such 
plate, Amends 320 08056, 06058 Effectl\ e Date 07/01/1997 1f enacted by 
3/Sths vote of membership of f'ach house of Le,pslature 
03/13/97 HOUSE Filed 
03/19/97 HOUSE Introduced -HJ 00229 
05/02/97 HOUSE Carried over to 1998 Session pursuant to House Rule 96, 

Introduced, not referred 

H 1-411 GENERAL BILL/I ST ENG by Bloom, Laur�nt (S1m1lar CS/S 0818, 
Compare H 0931, S 1 1 36, S 1 242) 
Trusts & E!ltates/Adm1m5trat1on, provides 11tatement of rule against perpetu­
ities, increases celling- on funeral f'Xpenses, revises provisions re execution r�• 
quuements for express trusts, revises hst of s�rv1ces that constitute ordmary 
services m mitlal trust adm1mstration, provides for specified notice to trustee 
&. caveator, pro.,, 1des reqmrf'ments on op1mmg certam safHeposLt boxes, etc 
Amends Chs 733, 737, 518 1 12, 655 936, 689 225, 709 08, 73B 12, 744 441 Ef­
fective Date 05/30/1997 except as otherw1!!e provided 
03/13/97 HOUSE Filed 
03/19/97 HOUSE Introduced -HJ 00229 
04/09/97 HOUSE Referred to Real Property & Probate rJCl -HJ 00485, On 

Committ�e agf'nda-Real Property & Probate (JC), 
04/15/97, 4 30 pm, 413C 

04/15/97 HOUSE Comm Action -Unan1mousl) Favorable with 1 amend­

04/17/97 
04/21/97 
04/24/97 
04/25/97 

HOUSE 

HOUSE 

HOUSE 

HOUSE 

0'128/97 SENATE 
05/01/97 SENATE 
05/02/97 SEN ATE 

05/02/97 HOUSE 
05/14/97 
05/30/97 

ment(&) by Real Property & Probate (JC) -HJ 00596 
Pending Consent Calendar -HJ 00596 
Available for Consent Calendar 
Placed on Consent Calendar 
Read 11econd tune -HJ 00912, Amendmentts) adopted 
-HJ 00912, Read third time -HJ 00920, Passed as 
amended, YEAS 112 NAYS O -HJ 00920 
In Messages 
�ce1ved, referred to Jud1c1ary -SJ 01302 
Withdrawn from Jud1c1ary -SJ Ol 31B, Substituted for 
CS/SB 818 -SJ 01318, Read second and third times -SJ 
01318, Passed, YEAS 39 NAYS O -SJ 01318
Ordered enrolled -HJ 02189
Signed by Officers and preHnted to Govemor 
Became Law without Governor's Signature, Chapter No 
97-240 

H 1413 GENERAL BILIJCS/2ND ENG by Finance & Taxation (FRC); 
Reddick; (CO-SPONSORS) Culp; K. Pruitt; Burroui!h•; Mackey 
(S1m1lar CSIH 0957, CSJS 0998, Compare 2ND ENG/JI 0755, 1ST ENG/JI 
1997, CS/S 0718, CS/lST ENG/S HH, CS/3RD ENG/S 1 75-4, CSJS 2048) 
Electronic Commrrce. specifies "electronic notanzat1on", authorizes Secretary 
of State to establish voluntary hcensure program for pnvate certification au­
thont1es, provide& for electromc engmeermg seals & digital Mgnaturea, pro­
vide• for electromc land surveying- & mappmg: seals, provides for acceptance 
of charge cards & debit, cuds by state agencies, umts of local governments, 
& JUdmal branch, @tc Amends FS Efiect1v'-' Date 05/30/1 997 
03/13/97 HOUSE Filed 
03/19/97 HOUSE Introduced -HJ 00229 
03/24/97 HOUSE R@ferred to Governmental Rules & Regulations (GRC), 

Finance &. Taxation tFRC J, General Government Appro­
priation& -HJ 00324 

{PAGE NUMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS 
- PLACEMENT IN FINAL BOUND JOURNALS :MAY VARYJ 

H 1-413 rCONTINlTEDl  
03/25/CJ7 HOl'SE On Committee agenda-Govf'mmental Rul"s & Regu\a­

t lons 1 GRCi ,  03/3 V97, 3 30 pm, Morn!\ Hall 
03/31/97 HOL1SE Comm Action On.!lmmou1ly Favorable with 1 amf'nd­

mentts l  by Governmental Rules & Regulations i GRC 1 
-HJ 00399 

04./02/97 HOUSE 
0.f/07/97 HOUSE 

04./1 1/97 HOUSE 

04/16/97 HOUSE 

04./18/97 HOUSE 

Q.t/22/97 HOUSE 
04./24/97 HOUSE 
04./25/97 HOUSE 

04/28/97 SENATE 

04./29/97 SEN ATE 

04/29/97 HOUSE 
05/01/97 H OUSE 

05/14/97 
05/30197 

Now m Fmance & Taxation (FRC l -HJ 00399
On Comm lttee agenda-Fmance & Taxation I FRC 1 ,
04/1 1197, 1 00 pm, Moms Hall
Comm Action Unan1moualy CS by Fmance &. Taxatmn 
CFRC) -HJ 00597 
CS read firat time on 04./16/97 -HJ 00593 , Now in General 
Govemment Appropriations -HJ 00597, On Committee 
ag-enda-General Govemment Appropnat10n11, 04/18/97,
9 00 am, 214C
Comm Action -Unarumously Favorable with 1 amend­
mentl s )  by Gener.!1.l Government Appropnatlons -HJ 
00666 
Pendmr Consent Calendar -HJ 00666 
Available for Consent Calendar 
Placed on Consent Calendar, Read second time -HJ 
00953, Amendment(&) adopted -HJ 00953 , Read third 
time -HJ 00954, CS pasioed a11 amended, YEAS 1 15 NAYS 
O -HJ 00954 
In M@ssag-es, Received , referr@d t-0 Governmental Reform 
and 0vf'rs1ght, Wa) s and Means -SJ 00719, Immediately 
withdrawn from Gov�mmental Reform and Oversight, 
Way• and Mean!! -SJ 00669, Substituted for CS/SB 718
-SJ 00669, Read second time -SJ 00669, Amendm�nt(&J 
adopted -SJ 00669 
Read third time -SJ 00727, Amendm@nt( s) adopted -SJ 
00727, CS passed as &mended, YEAS 38 NAYS O -SJ 
00727
In returning message• 
Concurred -HJ 01489,  CS passPd as amended, YEAS 1 1 9
NAYS O -HJ 0U91,  Order�d engrossed, then enrolled 
-HJ 0 1491
Signed b) Offic�rs and pre.'lented to Governor 
Became Law without Governor's Signature, Chapter No 
97-24 1 ,  See also CS/SB 1754 <Ch 97-278)

H 1 -4 1 5  GENERAL Bl LL/l ST ENG by Silver; Lacasa; Lippman;  
(CO-SPONSORS) Rodri (uez-Cbomat; Frankel; Murman,  GeHer, 
Morron1; Ba rreiro; Brown; Heyman, Poliey; Sindler, Wa5serman 
Schultz (Identical CS/lST ENG/S 1-420) 
pawnbrokmg Act, provides substantive & procedural changes to act, provides 
criminal penalties, modifies r�qu1rement11 for ehgib1hty for license, reqUtres 
pav.nbrokers to msure pledged goods m amount not l'-'ss than actual " alue of 
!!a1d goods, l!!.mends provision re confidenhahty of records re pawnbroker trans• 
actwn11 dehvered to law enforcement officers to authorize release of confiden­
tial mfo under specified circumstances, etc .�ends 539 00 1 ,  003 EffectJVe 
Date Upon becoming law except as otherv.ise provided 
03/13/97 HOUSE Filed 
03/19/97 HOUSE Introduced -HJ 00229 
03/24/97 HOUSE Referred to Busmess Regulat10n & Consumer Affairs 

!EiC), General Government Appropnat10na -HJ 0032<4, 
On Committee agenda-Governmental Rules & Regula­
t10ns (GRC), 03/27/97, 9 00 am, 314-HOB-:�fot received 

04./02/97 HOUSE On Committee agenda-Business Regulatwn & Consum­
er Affarrs (EICl, 04/08/97, 10 30 am, 214C 

04/08/97 HOUSE Comm Act10n Unanimously Favorable with 1 amend-

04/10/97 HOUSE 
().t.116/97 HOUSE 

().t.117/97 
04/18/97 
04./25/97 

HOUSE 

HOUSE 

HOUSE 

ment(s l  by Busm@ss Regulation &. Consumer Affairs 
1 EICl -HJ 00530 
No"' m General Government Appropnat1on& -HJ 00530 
Withdrawn from �neral Government Appropnat1ons 
-HJ 00574
P@ndmg- Consent Calendar 
Placed on Economic Impact Council Calendar -HJ 00665 
Read second time -HJ 01037, Amendment(i.l adopted 
-HJ 01037

05102197 HOUSE Carried over to 1998 Session pursuant to House Rule 96, 
Plac�d on Economic Impact Council Calendar, Iden /S1rnJ 
Compare Bdl1 s 1  pa!!sed, refer to CS/SB 1420 !Ch 97-30-4 1 

H 1.fl7 JOINT RESOLUTION by Bronson; (CO-SPONSORS) Bamter; 
Futch, CuPy; Wallac@; Sem bler; Mrnton, K. Pruitt; Byrd, Spratt, 
Mackey; Peade n, Pu t n a m ;  Ha rrm {ton, Weiitbrook: Trov1lhon;  
Merchant; Fuller, Carlton; Murman; FaHno; Kelly, Thrasher; Ball, 
Ocleli, Feeney, Stark■, Arnall, Wise; Albrii!ht; Dockery; L1ttl�f1eld, 
Kini; Jones (Compare H 1 961, CS/S 1 266, S 1268) 
Executive Departments/Ad Yal Taxes const1tut10nal amendment to mcre:.1se 
hm1tat10n on number of executive depanment, & authonzes 11tate ad valore-JD 
tax.@s for water manag@ment purpoSf'S Amends s 6,  Art IV, s 1 ,  Art VII 
03/13/97 HOC'SE Filf'd 
03/19/97 HOUSE Introduced -HJ 00229 

(CONTINUED ON NEXT PAGE 1 



FLORIDA LEGISLATURE-REGULAR SESSION-1997 

HISTORY OF SENATE BILLS 

83 

S 804 GENERAL BILL by Clary (Compare H 0903, CSIS CMI2) 
Manne Net F11hmg. (THIS BILL COMBINED IN CS/S.f. 12,U0,804) defines 
term• "nettinr material" & "net" for conahtutlonal, statutory, & admm1stratlve 
law purposee Amends 370 01 Effective Date 07/0 V1997 
02/21/97 SENATE ?refiled 
03/04/97 SENATE Introduced, referred to Natural Resources -SJ 00083 
03/10/97 SENATE On Committee aienda-Natural Resourcel!!I, 03/12/97, 

2 00 pm, Room-A(LL-37) 
03/12/97 SENATE CS combuies th111 bill with .4,12 & 140, Comm Action CS 

by Natural Resources -SJ 00236, Original bill laid on Ta� 
ble, refer to combined CS/SB 412 (Died ID Senate Ways 
and Means Committee) 

S 806 GENERAL BILUCS by Judiciary; Grant (Similar H 0913) 

F.mment Domam/Acgu11nt1ons, provides for written offer of &ettlement u part 
of prelitigatlon notice, reqmres property owners who intend to claim business 
damag"e!'l to provide certatn documentation, provides that Jury mu1t determine 
compen11at1on m em1mmt domam actlon.s, providl'!1 for con.s1derat1on of bus1-
neS!!I damap1, provides for determmatmn of com�nsatlon in inverse condem­
nation proceedmp, etc A.mends 73 0511 ,  07 1, 337 271, createa 7• 0205, 0•2 
Effecllve Date 10/01'1997 
02/21/97 SENATE Prefiled 
03/0097 SENATE Introduced, referred to Judiciary, Governmental Reform 

and Oversight -SJ 00083 
03/21/97 SENATE On Committee agenda-Judiciary, 03/25/97, 3 30 pm, 

Room-1C(309}-Not considered 
03/26197 SENATE Abo referred to Way1 and Means -SJ 00269 
03/28/97 SENATE On Committee agenda-Judlc1ary, 0-i/02/97, 2 30 pm, 

Room-1C(309} 
0"102/97 SENATE Comm Act10n CS by Jud1C1ary -SJ 0039 1, CS read first 

time on 04/07/97 -SJ 0039• 
0-i/03/97 SENATE Withdrawn from- Governmental Reform and Over11ght, 

Ways and Mean1 -SJ 00324, Rereferred to- Governmen­
tal Reform and Oversight, Transportation, Ways and 
Means -SJ 0032• 

CJ.i/04/97 SENATE Now m Governmental Reform and Oversight -SJ 00391 
0-'l/10/97 SENATE On Comnnttee agenda-Governmental Reform and Over­

&lght, 0.Vl.t/97, 1 00 pm, Room-1C< 309) 
0"114/97 SENATE Comm Action· Favorable with 1 amendment{1) by Gov­

ernmental Reform and Oversight -SJ 00500 
Q.4/15/97 SENATE Now m Transportation -SJ 00500 
0"117/97 SENATE Withdrawn from Tr&nsportat1on -SJ 00509, Now m Ways 

and �leans 
0"'25/97 SENATE Withdrawn from Ways and Means -SJ 00604, Placed on 

Calendar 
05/02/97 SENATE Died on Calendar 

S 808 GENERAL BILL by Grant {Similar CS/H 0531) 
Small Bu,:11n'"ss Employm'"nt Incentives, provides for 1S:mmg tax credit vouch• 
ers to small busmesses as employment incentives, reqmres DOR to develop 
forms & procedures, hm1ts availab1hty of credit vouchers Effective Date 
07/0L/1997 
021'21'97 SENATE Prefiled 
03/0-4197 SENATE Introduced, referred to Commerce and Economic Oppor­

tunities, Ways and MeMs -SJ 00083 
03/06/97 SENATE On Committee agenda�Commerce and Economic Oppor­

tumt1es, 03/10/97, 2 00 pm, Room-EL-Temporartly 
postponed 

05/02/97 SENATE Died m Committee on Commerce and Economic Opportu­
nities 

S 810 GENERAL BILL by Grant 
Health Care fu:spon-,1bihty/AHCA, directs AfICA to convene task force on Fla 
Health Care Respons1b1hty Act of 1988, provides for membership, specifies top­
ics for ta1k force 1tudy , reqmres report, provides agency duties Effective Date 
Upon becoming law 
021:21/97 SENATE Prefiled 
03/CW97 SENATE Introduced, referred ro Health C are -SJ 00083 
03/H/97 SENATE On Committee agenda-Health Care, 03/18/97, 9 00 am, 

Room-EL--Not comndered 
03/21197 SENATE On Committee agenda-Health Care, 03/25/97, 12 30 pm, 

Room-EL 
03/25/97 SENATE Comm Action -Favorable with 1 amendment( sJ by 

Health Care -SJ 00277 
03/26/97 SENATE Placed on Calendar -SJ 00277 
05/02/97 SENATE Died on Calendar 

S 8 1 2  GENERAL BILL by Grant { Com pare C SJlST ENG/II 01 1 7, 
CS/CS12ND ENG/S 1 660) 
Sale■ Tax!Guparilla D1-,tance A.sin , prov1d!'!'I exemption for Ga1panlla D1a­
tance Cla1111c A.noc,atwn Inc , m specified c1rcumstance1 A.menda 212 08 Ef­
fective Date 07/01/1997 
02121197 SENATE Prefiled 
03/0-4./97 SENATE !ntroduc!'d, r'°'ferred to Commerc-e .rnd Economic Oppor­

tunit1t'.'I, W1y1 and �1enns -SJ 00083 

' PAGE NUMBERS REFLECT DAILY !-)£NATE AND HOUSE JOURNALS

• PL\CEMENT IN PINAL l30UN0JOURNALS MAY VARY) 

S 812 (CONTINUED) 
05/02197 SENATE Died Ul Committee on Commerce and Economic Opportu­

mt1es 

S 814 GENERAL Bll.L by Grant; (C�PONSORS) W1lliame; Childers; 
Casas; Thomas (Similar H 0483, Compare CS/lST ENGIH l&&U, CSllST 
ENG'S 1286) 
Motor Ve}ude &; Casualty In-,urance, prescribes notice requ1rementa re non­
payment of prem1um1, revl!'lel certam per-pohcy fees A.mends 627.728, 7295 
Effective Date Upon becommg law 
02/2 1/97 SENATE Preftled 
03/0<l/97 SENATE Introduced, referred to Bankrnc and Insurance -SJ 00083 
04/1 1/97 SENATE On Committee agenda-Bank1nr and Insu rance, 

0015197, 9 00 am, Room-EL 
04/15197 SENATE Comm Action -Favouble with 2 amendment(s) by Bank­

mg and In1urance -SJ 00521 
04/16/97 SENATE Placed on Calendar -SJ 00521 
05/02/97 SENATE Died on Calendar, lden .JS1mJCompare B1ll{s) passed, re-­

fer to CS/SB 1286 (Ch 97-178) 

S 816 GENERAL BILL by Grant 
lnsur&nCf! Commissioner, transfen re1pons1b1hties of head of DOI from State 
Treasurer to appointed Insurance Com=s1oner, transfers re1pons1b1hty for 
mak.tnc appomtment, amends 1pec1fied provisions to conform terminology kl 

change made by act Amends FS Effective Date 07/0 1/1997 
02/2 V97 SENATE ?refiled 
03/04/97 SENATE Introduced, referred to Bankmi and Insurance, Govern­

mental Reform and Oversight, Ways and Mean11 -SJ 
00083 

05/02/97 SENATE Died m Committee on Banking :lnd Insurance 

S 818 GENERAL BILUCS by Judiciary; Grant; Lee; Dudley (Similar 1ST 
ENG/II 1411, Compare H 0931, S 1136, S 12•2> 
Trust5 & Estat,:s/Admm1strat10n, rTHIS BILL COMBINES S818,1 136,1242J 
provides statement of rule agamst perpetu1t1es, authortzes cert.am corpora• 
t1ons ro serve as attorney tn fact, mcrea.!!es ceilmg on funeral expense•, defmes 
term "right of revocation" re ord'°'r of paym!'nt of expenaes & obl1gat10n1 of es­
tate, revises provu11ons re execut10n requirements for expresa trusts, provides 
for application of aeehon, etc Amends Chs 518, 689, 709, 733, 737, 738, H4 
Effective Date Upon becommg law except &!l otherwise provided 
02/21/97 SENATE Prefiled 
03/04/97 SENATE Introduced, referred to Jud1c1ary -SJ 00083
03/17/97 SENATE On Committee agenda�ud1c1ary, 03/19/97, 2 00 pm, 

Room-1C(309}-Temporanly postponed 
03/2 1/97 SENATE On Committee agenda-Jud1c1&ry, 03/25/97, 3 30 pm, 

Room-1Cf309'1-Not considered 
03/2&'97 SENATE On Committee agenda--Judmary, 04/0'2/97, 2 30 pm, 

Room-103091 
04/0'2197 SENATE CS combmes th111 bill with 1 136 & 12-4.2, Comm Ac-

04/04/97 
0"12"197 
04/25197 
04/28/97 
0<il".29/97 
0"130/97 
05/01/97 
05/02/97 

SENATE 
SENATE 
SENATE 
SENATE 
SENATE 
SENATE 
SENATE 
SENATE 

tion -CS by Judmary -SJ 00392, CS read first time on 
04/07 /97 -SJ 00395 
Placed on Calendar -SJ 00392 
Placed on Special Order Calendar -SJ 00583 
Placed on Special Order Calendar -SJ 00583 
Placed on Special Order Calendar -SJ 00651 
Placed on S�c1al Order Calendar -SJ 00709, -SJ 00938 
Placed on Special Order Calendar -SJ 00938, -SJ 01096 
Placed on Special Order Calendar -SJ 00957, -SJ 01096 
Placed on Con11ent Calendar -SJ 01843, Read second time 
-SJ 01318, Amendment(11) adopted -SJ 01318, House Bill 
substitu ted -SJ 013 18 ,  Laid on Table ,  Iden /Sim / 
Compare Bill(s) paMed , refer to HB 141 1 \Ch 97-240) 

$ 820 GENERAL BILL by Klein; (C�PONSORS) Turner {Identical H 
0116) 
Vf!terans/ID Card Renewals, ehmmate!! reqmrement of renewmg 1denhfica­
t1on cards,  ehmmate& service chari'e Amends 2 95 17 Effective Date 
07/01/1997 
02/'2 1/97 SENATE Prefiled 
03/04/97 SENATE Introduced, referred to Commumty AfTaua, Ways and 

Means -SJ 00083 
03/07/97 SENATE On Committee aienda-Commun1ty Affairs, 03/1 1/97, 

9 00 am, Room-1C(309) 
03/11/97 SENATE Comm Action Favorable by Commumty Affair■ -SJ 

00H0, Now m Waya and Ml'!ana -SJ 00140 
03/19/97 SENATE Wlthdrawn from Ways and Means -SJ 00212, Placed on 

Calendar 
04/03/97 SENATE Placed on SpeC1al Order Calendar -SJ 00361 
04/07/97 SENATE Placed on Special Order Calendar -SJ 00324, Houae 8111 

substituted -SJ 00390, La id on Table, Iden /Sim / 
Compare B1W1) pa111ed, refer to HB 1 15 (Ch 97-U) 

S 822 GENERAL BILL by Klem; (CO-SPONSORS) Forman (Comp•re 
2ND ENG/I-I 1357, 2ND ENG/H 1837, CSJCSIS 0652, S 1960} 
Dl"ot of Hralth/HRS/AHCNPOC- (THIS  BILL COMBINED IN 
CSIS5S2, 1960,8221 11uthonze11 Health Dept to  uae cert.am funds to  promote 
publlc health, provides dt-pt with irt"ater fleXJb1hty 1n budget expenditure&, 

1 CONTINUED ON �EXT PAGE) 



FLORIDA LEGISLATURE-REGULAR SESSION-1997 

HISTORY OF HOUSE BILLS 

255 

II 925 (CONTINUED> 
05/02/97 HOUSE Carried ovf!r to 1998 Session pu111uant to Houef! Rule 96, 

In House Comm1ttl'!e on GoTernmental Operations 
(GRC), IdenJS1m/Compare B1ll(al puaed refer to CS/HB 
419 (Ch 97-3 18), CS/SB 1366 \Ch 97-314) 

H 927 LOCAL B[LUIST ENG by Livincston {Similar S 0906, Compare H 
o.&21, H 0423, 2ND ENG'H 0425, H 0429, H 0587, 1ST ENG/II 0819, 1ST 
ENGH 1741, S 0740, S 0U2, S 0744, S 09lt4, CSIS 1248, S 189", S 189&) 
Inderxmdt'!nt Fire Control D1str1cta, (l,ee Co J prescribe• umform cr1tena for op­
eration of independent special fire-control d1atncts, preempt■ certain 1pec1al 
acta & reneral a eta of local apphcation, provide• for d1stnct boards of comm1a­
s10ners & for their elect1on, provides for ad valorem taxes, non-ad valorem U• 
1esaments, user charce1, bond!I, & impact feea, provides for mtercovern.mental 
coordination, proV1des for expansion, .merger, & d1SsolutJon of diatricta, et<: Ef­
fective Date 05/30/1997 
02127/97 HOUSE Prefiled 
03/0"97 HOUSE Introduced -HJ 00100 
03/11/97 HOUSE Referred to Commwuty Affairs (GRC) -HJ 002-40 
03121/97 HOUSE On Committee a1enda-Commun1ty Affairs (GRC), 

03/27/97, 9 00 am, Moms Hall 
03/27/97 HOUSE Comm Action -Unanunously Favorable with 4 amend­

Q.4/01/97 HOUSE 
0412.v'97 HOUSE 

ment(sl by Community Affairs (GRC) -HJ 00375 
Placed on Calendar -HJ 00375 
Placed on Local Calendar, Read second tune -HJ 00826, 
A.mendment(s/ adopted -HJ 00827, Read thrrd tune -HJ 
00827, Passed as amended, YEAS 1 15 NAYS 0-HJ 00827 

04/25/97 SENATE In MeHages 
0<U:28/97 SENATE Received, referred to Community Affam1, Rules and Cal­

endar -SJ 00717 
04/'29/97 SENATE 

04/30/97 SENATE 

05/01/97 SENATE 

05/01/97 HOUSE 
05/14197 
05/30/97 

Withdrawn from Community Affa1ra -SJ 00724, Now 10 
Rules and Calendar 
Comudered by Rulu and Calendar, placed on Local Cal• 
endar -SJ 01096 
Placed on Local Calendar -SJ 0095 7, Read second and 
third times -SJ 01 138, Passed, YEAS 40 NAYS 0 -SJ 
01138 
Ordered enrolled -HJ 01755 
Signed by Officers and pre!!lented to Governor 
Became Law without Governor's Signature, Chapter No 
97-340, See also HB 1741 (Ch 97-256)

H 929 GENERAL BILL by Wise; (CO-SPONSORS) Jones; Littlefield; 
Bronaon; Mori.e; Gay; E11elletion; Mackey; Merchant; Stabina; 
Burrou&:ha; Feeney; Arnall; Lippman; Effman; Kelly; Brennan; O&lea; 
Morroni; Km&:; Lyon (Similar S 0836) 
Licensed Optometn!lts/Hospital!!I, provides for staff membenh1p & chmcal 
pnvllecea for hcenaed optometr1Sts tn ho11p1tal11 & other hcenaed fac1htlea 
Amend11 395 0191 Effective Date 10/01/1997 
02/27/97 HOUSE Prefiled 
03/04197 HOUSE Introduced -HJ 00100 
03/11/97 HOUSE Referred to Health Care Services <GSC), Busmess Regu­

lation & Con11umer AJTa1re (EiC), Health & Human Ser­
v1ce11 Appropnataon!I -HJ 00240 

03/18/97 HOUSE On CommLttee aeenda-Health Care Service!!! (GSC), 
03/'24/97, 1 00 pm, Moms Hall-Temporanly deferred 

04/30/97 HOUSE Withdrawn from Health Care Serv1ce11 (GSC), BueuH!H 
Regulation & Consumer Affairs (EiC), Health & Human 
Service!!! Appropnat1on1, Withdrawn from further con!!lid­
erat1on -HJ 01223 

H 931 GENERAL BILL by Laurent (Identical S 1 136, Compare 1ST 
ENG/H Ul 1, CSIS 0818) 
Nonprofit Coros/Attomev in Fact. authonzea cert.am corporations to act u at­
torney m fact, prov1de11 hIIlltation Amends 709 08 Effective Date 07/01/1997 
02/27/97 HOUSE Prefiled 
03/04/97 HOUSE Introduced -HJ 00100 
04111/97 HOUSE Referred to Real Property & Probate <JCJ -HJ 00524 
04/16/97 HOUSE Withdrawn from Real Property & Probate (JC), With-

drawn from further cons ,Iden/Sun/Compare Blil< s )  
pas11ed, refer to H B  14 1 1  { Ch 97-240l -HJ 00564 

H 933 GENERAL BILL/C S by Governmental Operation• (GRC); 
Martinez (Compare CSICSIS 05"'8) 
Retirement Trust fund!llnvutment.8, prescribes authorized investments for 
firefighters' pen�1on trust funds & for mumc1pal pohce officen' �trrement 
trust fund! Amend■ 175 071, 185 06 Effective Date Upon becommt law 
02127/97 HOUSE Prefiled 
03/04/97 HOUSE Introduced -HJ 00100 
03/11/97 HOUSE Referred to Governmental Operations tGRC), Fmance & 

Taxation 4 FRC), General Government Appropriations 
-HJ 00240 

03121/97 HOUSE On Committee agenda-Gove rnmental Operat10n!!I 
t GRC), 03/27/97, 9 00 am, 4 13C 

03/27/97 HOUSE Comm Act10n Unammoualy CS by Governmental O�ra­
hom1 I GRC) -HJ 00494 

\ PAGE NUMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS 
- PLACEMENT IN FINAL BOUND JOURNALS MAY VARY) 

II 933 < CONTINUED) 
0..,09/97 HOUSE CS read fint time on 04/09/97 -HJ 00489 
04/07/97 HOUSE Now m Finance & Tuat10n ( FRC) -HJ 00494 
0..,16/97 HOUSE Withdrawn from Fmuice & Taxation <FRC) -HJ 00574, 

Now in General Government Appropriat1on1 
05/02/97 HOUSE Camed over to 1998 Se!!IS1on purl!luaot to Houae Rule 96, 

In House Committee on General Government Appropmt­
tiona 

H 935 GENERAL BILL/CS by C1v1l Justice & Claim• (JC); Warner 
(S1m1lar CSIS 091-4) 
Lee•! Process, provides that 1ubat1tute ael'Vl.ce may be made upon penon m 
charre of sole proprietonh1p busmesa at time of servtce, under speclfied CU'• 
cuml!ltaoces, provides for service of proce!!II an action for poueea1on of residen­
tial premises, prov1del!I for apphcat1on & fee for mclu11ion on l1St of certtfied 
process serveni, authonzea certam service when c1v1l action hu been filed m 
c1rcu1t or county court, etc Amends Ch 48, 55 03, 56 27, 28 EffectaTe Date 
10/01/1997 
02/28197 HOUSE 
03/0'4/97 HOUSE 
03/1 1/97 HOUSE 
03/1-1197 HOUSE 

03/20/97 HOUSE 

04/02/97 HOUSE 
0-1103/97 IIOUSE 

W1'4197 HOUSE 
0-1116/97 HOUSE 

Prefiled 
Introduced -HJ 00100 
Referred to ClVll Ju!!lt1ce & Clum.a (JC) -HJ 00240 
On Committee agenda-Civil Ju!!lt1ce & Claims (JC), 
03/20/97, 1 00 pm, 102-HOB 
Comm Action -Unanimou11ly CS by C1vtl Justice &: 
Claims (JC) -HJ 00398 
CS read first time on 0"102197 -HJ 00397 
Pendmc Consent Calendar -HJ 00398, Placed on Ju11tice 
Council Calendar -HJ 004-92 
Read second tune -HJ 00546 
Read third time -HJ 00569, CS passed, YEAS 116 NAYS 
0 -HJ 00569 

04/17/97 SENATE In Mesaaces 
0412.w97 SENATE Received, referred to Judiciary; Ways and Means --SJ 

00601 
05/02/97 SENATE Upon a(ijoumment in Senate Jud1c1ary, Carried over to 

1998 Session pursuant to Hou11e Rule 96, Placed on House 
Consent Calendar 

H 937 GENERAL BILL by Mackenzie; (CO-SPONSORS) E11eUetion 
(Compare CS'S 0956) 
Murucmahty/Uncla Lrn@d Money. provide!!! that 1!1pec1fied unclauned moneys m 
possession of muruc1pal1ty will be prud into munictpahty's fine & forfeiture 
fund A.mend! 116 21 Effective Date Upon becommg law 
07/28197 HOUSE Prefiled 
03/0"'97 HOUSE Introduced, referred to Community Affairs (GRCl, Law 

Enforcement & Public Safety (JC) -HJ 00100 
03/06/97 HOUSE On Committee agenda-Community Affairs (GRC), 

03/12/97, 3 30 pm, Morns Hall-Temporanly deferred 
03/13/97 HOUSE On Committee acenda-Commun1ty Affun (GRC), 

03/18/97, 1 00 pm, Morns Hall 
03/18/97 HOUSE Comm Action Unarumou11ly Favorable with 1 amend­

03/20/97 HOUSE 
04/04/97 HOUSE 

ment(&) by Community Affairs (GRCJ -HJ 00259 
Now 10 Law Enforcement & Pubhc Safety (JC) -HJ 00259 
On Committee a,-enda-Law Enforcement & Public S afe• 
ty <JC), 04./10/97, 2 45 pm, 317C 

04/10/97 HOUSE Comm Action -Unan1mou1ly Favorable by Law Enforce­
ment & Public Safety (JC) -HJ 00530 

0-111-1197 
04/1&'97 
0-112-1197 

HOUSE 
HOUSE 
HOUSE 

Pendrni Consent Calendar -HJ 00530 
Available for Consent Calendar 
Placed on Consent Calendar, Senate Bill substituted, 
Laid on Table, Iden ISLmlCompare Bill( e) pasaed., refer to 
CS/SB 956 (Ch 97-56) -HJ 00757 

H 939 GENERAL BILL by Melvin 
Reh@f/Dale R Cowie, provides appropriation from funds of DMS to retmbune 
lum for expen!!lel!I mcurred m completion of state contract Appropnation 
$15,402 Effective Date 07/01/1997 
02/28/97 HOUSE Prefiled 
03/04/97 HOUSE Introduced -HJ 00100 
05/02/97 HOUSE Carried over to 1998 Session pursuant to House Rule 96, 

Introduced, not referred 

H 9-41 GENERAL BILL by Melvtn 
Rehef/Ray Conotrnctlon Ltd , provides appropnahon to compensate Ray Con-
11truct1on of Okaloosa County, Ltd for documentary stamp tax uaesamenta 
paid to DOR & for attorney's fee■ & court coat■ Appropnation $18,230 Effec­
tive Date 07/01/1997 
0212�7 HOUSE Prefiled 
03/04197 HOUSE Introduced -HJ 00100 
05/02/97 HOUSE Carned over to 1998 Sesaion pur■uant to Hou!!le Rule 96, 

Introduced, not referred 

H !M.3 GENERAL BILUCS by Toun•m lEIC), Dn,•on-White (Sumlar S 
1 182, Compare CSIIST ENG/H 11-45) 
Profuuonol Soort.1'1 Fronchu,es- revises defimtaon of Mleague" for purpoae!!I of 
quahfymg aa fac1hty for new profe!!l■aonal 11porta francluae or facihty for re­
tamed profea111onal 1porta franch11e. provides for creation & mamtenance of 
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S 1122 ! CONTINUED) 
04128/97 SENATE Placed on Speaal Order Calendar -SJ 00709, House Bill 

aub11t1tuted -SJ 00700, Laid on Table, Iden /Sim / 
Compare 8111(11) passed, refer to HB �65 (Ch 97- lH)

S 1 124 GENERAL BU..L by Myers (Similar H 0889) 
Adm1metr1ttve TFffica\th Dent , creates Admwutrat1ve Trust Fund wltlun 
Health Dept , provides for sources of moneye & purposes, provides for annual 
carryforward of funds, provides for future review &. termmat1on or re-c:reatlon 
of truat fund Effective Date 07/01/1997 
03/03/97 SENATE Prefiled 
03/12/97 SENATE Introduced, referred to Health Care, Wa'ft and Mean.!I 

-SJ OOU3
03/21/97 SENATE On Committee agenda-Health Care, 03/25/97, 12 30 pm, 

03/25/97 
03/26/97 
04/18/97 

0(/23/97 
04/'24/97 
0(/28/97 

SENATE 
SENATE 
SENATE 

SENATE 
SENATE 
SENATE 

Room-EL 
Comm Action Favorable by Health Care -SJ 00277 
Now m Ways and Means -SJ 00277 
On Committee arenda-Waya and Meam, 0"'23/97, 2 00 
pm, Room-EL 
Comm Action -Favorable by Ways and Means -SJ 00584 
Placed on Calendar -SJ 00584 
Placed on Special Order Calendar -SJ 00709, House Btll 
sub1tituted -SJ 0070 1 ,  Laid on Table, Iden /Sim / 
Compare B1ll(1l passed, refer to HB M9 (Ch 97-1 16) 

S 1126 GENERAL BILL by Jenne 
Qr and JupnfMu: Number to Serve, mcreues maximum number of peraons 
which may be appointed to &erve on &rand Jury Amends 905 01 Effective Date 
07/01/1997 
03/03/97 SENATE Preftled 
03112/97 SENATE Introduced, referred to Criminal Justice -SJ 00143 
05/02/97 S ENATE Died m Committee on Cnmmal Juet1ce 

S 1128 GENERAL BILUCS by Education; Jenne 
Supftnntendentl!I of Schools/Ben efi�. provides hmitations upon benefits that 
1upenntendent of1chool.l may receive upon termmation of �ployment Effec­
tive Date Upon becommg" law 
03/03/97 SENATE Prefiled 
03/12/97 SENATE Introduced, referred to Education, Way1 and Meana -SJ 

00143 
03/H/97 SENATE On Committee ae-enda-Educat1on, 03/18/97, 9 00 am, 

Room-A{LL-37) 
03/18/97 SENATE Comm Action CS by Education -SJ 00253, CS read first 

time on 03/20/97 -SJ 00263 
03/20/97 SENATE Now m Ways and Means -SJ 00253 
04/09/97 SENATE Withdrawn from Ways and Means -SJ 00404, Placed on 

0(/28/97 
04/29/97 
04/30/97 
05/01/97 
05102/97 

SENATE 
SENATE 
SENATE 
SENATE 
SENATE 

Calendar 
Placed on Spe<:1al Order Calendar -SJ 00709 
Placed on Special Order Calendar -SJ 00709, -SJ 00938 
Placed on SIM"cial Order Calendar -SJ 00938, -SJ 01096 
Placed on Special Order Calendar -SJ 00957, -SJ 01096 
Placed on Special Order Calendar -SJ 01 105, Died on 
Special Order Calendar 

S 1130 GENERAL BILL by Latvala (Jdentical CSIH 0249) 
Drawmn BY Chance/Game Promot ion, prov1de1 additional tax�xempt or&'•· 
n1zation1 wluch are authonzed to conduct drawmrs by chance under 1pec1fied 
provtaion, mcludtni' c1v1c ore-ann:ahona, employees' assoc1ahons, clubs, frater• 
nal benefit aoc1etles, fraternal lodce1, & armed forces & veteran,' orcanua­
t1ons, amends prov1s1on wluch regulatel!I game promotions in connection with 
1ale of products or 1erv1ce:1, etc Amends !49 0935, 094. Effective Date Upon 
becomrnf law 
03/03/97 SENATE 
03/12/97 SENATE 

03/17/97 SENATE 

03/19/97 SENATE 

03/20197 SENATE 
03/27/97 SENATE 

04.116/97 SENATE 
0017/97 SENATE 
04./24.197 SENATE 
04125/97 SENATE 
04128/97 SENATE 

Preftled 
Introduced, referred to Regulated lndustnel!I, Way• and 
Mean, -SJ 00143 
On Committee agenda-Re&'lllated Industne■ , 03/19/97, 
2 00 pm, Room-EL 
Comm Action Favorable by Regulated Industries -SJ 
00277 
Now m Ways and Means -SJ 00277 
Withdrawn from Ways and Mearu -SJ 00287, Placed on 
Calendar 
Placed on Spectal Order Calendar -SJ 00500 
Placed on Special Order Calendar -SJ 00500 
Placed on SpecLal Order Calendar -SJ 00583 
Placed on Special Order Calendar -SJ 00583 
Placed on Special Order Calendar -SJ 00651, Hou1e Bill 
l!lub1t1tuted -SJ 007 0 1 ,  Laid on Table, Iden /Sim / 
Compare B1l1(1) pused, refer to CS/HB 249 < Ch 97-108) 

S 1132 GENERAL BILUCS by Health Care; Caaa• (Compare 1ST ENG/H 
1926) 
Fore1rn-hcenatd Phy11ciane/Exam1. rev11e1 requirement.a for 1vailabd1ty of 
exammauon, :1dmuu1tered to certain fore1gn-licenaed phy11cian1 Amends 
458 3115 Effective Date 07/0 V1997 
03/03/97 SENATE Prefiled 

( P '\GE NUMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS 
- PLACEMENT 1N FINAL BOUND JOURNALS MAY VARY'I 

S 1132 !CONTINUEDl 
03/12/97 SENATE Introduced, referred to Health Care, Wa.,-. and Means 

-SJ 0014-3
04/0-4197 SENATE On Comlll.Ittee agenda-Health Care, 04./08197, 2 00 pm, 

Room-EL 
04/08/97 SENATE Comm Action CS by Health Care -SJ 00462, CS read 

first time on 04./10/97 -SJ 00464 
04/10/97 SENATE Now m Way1 and Meane -SJ OCM.62 
04/24./97 SENATE Withdrawn from Wayl!I and Means -SJ 00535 , Placed on 

04/28197 
04/29/97 
04./30/97 
05/0V97 
05/02/97 

SENATE 
SENATE 
SENATE 
SENATE 
SENATE 

Calendar 
Placed on Spe<:1al Order Calendar -SJ 00709 
Placed on Spec1al Order Calendar -SJ 00709, -SJ 00938 
Placed on Special Order Calendar -SJ 00938, -SJ 01096 
Placed on Special Order Calendar -SJ 00957, -SJ 01096 
Placed on Special Order Calendar -SJ 01 105, Died on 
Special Order Calendar, Iden /S1mlCompare B itl{s ) 
pa!.!ed, refer to HB 1925 (Ch 97-261) 

S 1 134 GENERAL BILL by Lee (Identical H 0359) 
Jnvq1ve Exotic Plants/Pubhc Land, revises provlllons re DEP prouam to 
achieve eradication or maintenance control of mvuive exottc plants on public 
lands Amends 369 252 Effective Date Upon becommi law 
03/03/97 SENATE Prefiled 
03/12/97 SENATE Introduced, referred to Nstural Rel!lources -SJ 00143 
03/31/97 SENATE On Committee agenda-Natural Rel!lourcel!I, 04/02/97, 

2 30 pm, Room-A(LL-37) 
04/02/97 SENATE Comm Action -Favorable by Natural Resourcel!I -SJ 

00362 
04/03/97 SENATE Placed on Calendar -SJ 00362 
04/16/97 SENATE Placed on Speci..a.l Order Calendar -SJ 00500, House Blll 

subl!ltltuted -SJ 00496, Laid on Table, Iden /Sim / 
Compare B11l(l!I) pal!ll!led, refer to HB 359 (Ch 97-38) 

S 1 136 GENERAL BILL by Lee (Identical H 0931, Compare 1ST ENG/H 
1411,  CSIS 0818) 
Nonprofit Corps /Attorney rn Fact: (THIS BILL COMBINED IN 
CS/S818,1136,1242) authonzel!I certain corporahonl!I to act u attorney m fact, 
provides hm1tat1on Amendl!I 709 08 Effe<:t1ve Date 07/01/1997 
03/03/97 SENATE Prefiled 
03/12/97 SENATE Introduced, referred to Jud1C1ary -SJ 00143 
03/17/97 SENATE On Committee agenda�ud1ciary, 03/19/97, 2 00 pm, 

Room-1C(309 l--Temporanly pol!ltponed 
03/21/97 SENATE On Committee agends�ud1C1ary, 03/25/97, 3 30 pm, 

Room-1C(309}-Not considered 
03/28/97 SENATE On Commtttee &i!'enda�ud1C1ary, 04/02/97, 2 30 pm, 

Room-1C{309l 
04/02/97 SENATE CS combines this bill with 818  & 1242, Comm Action CS 

by Judiciary -SJ 00392, Onrmal bill hud on Table, refer 
to combined CS/SB 818 (Laid on Table m Senate) Refer 
to HB 1411  (Ch 97-240l 

S 1138 GENERAL BILL by Casa■ 
Food/Candy Containmc Alcohol, rev1sel!I prov1S1onl!I re sale of candy that con­
tams alcohol ,  revL!les mspect1on requirements re sale of l!IUch candy A.mendl!I 
500 10, 12 Effective Date· 07/0 1/1997 
03/03/97 SENATE Prefiled 
03/12/97 SENATE Introduced, referred to Agriculture, Regulated lndul!ltne1 

-SJ OOH,3 
05/02/97 SENATE Dled m Committee on Agnculture 

S 1 140 GENERAL BILL by Klein 
prescrmtion Drug Ppce Advert1smc. reqmres pharmacies to advertt&e theu­
prescr1ption drui retail pnce ,,,.,th companl!lon reference, prov1del!I for adoption 
of rule1 Eff�tive Date 07/01/1997 
03/03/97 SENATE Prefiled 
03/12/97 SENATE Introduced , referred to Health Care -SJ 00143 
05/02/97 SENATE Died m Committee on Health Care 

S 1 142 GENERAL BILL by Klein (Jdentlcal H 0987) 
HS Community Service Educatmn, provides le&'lslat1ve fmdmga, authorize• 
school d1l!ltrtctl!I to require 100 hours of community service education u condi� 
tion for hte-h school rraduatlon, provides exceptions, provides components for 
h1rh 1chool community serv1Cf! education program• Creates 233 615 Effective 
Date 07/01/1997  
03/03/97 SENATE Pr�filed 
03/12/97 SENATE Introduced, referred to Education, Ways and Mea.ne -SJ 

00143 
03/2V97 SENATE On Comnnttet- agenda-Education, 03/25/97, 12 30 pm, 

Room-A( LL-37)--Pendmg: recomnderation 
03/28/97 SENATE On Committee agenda-Education, 04/01/97, 2 30 pm, 

Room-A! LL-37) 
04.101/97 SENATE Comm Action Unfavorable by Education, laid on Table 

-SJ 00362

S 1 U4 GENERAL BILUCS/lST ENG by Governmental Reform and 
Oven•Kht; Wilham■, (CO-SPONSORS) Sulhvan tCompare H 1 189, 2ND 
ENG/I-I 1836, H 1989, S 02&4, CSllST ENG/S 1860, CS/lST ENG/S 2004) 

1 CONTIN1JED ON NEXT PAGE) 
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S 1238 <CONTINUED) 
320 0821 Effective Da:te 10/01/1997 
03/04/97 SENATE Fded 
03/12/97 SENATE Introduced, referred to Transportation, Ways and Mean, 

03/13/97 S ENATE 

03/17/97 SENATE 

03/20/97 SENATE 

04/03197 SENATE 
0"107 /97 SENATE 

0,t109/97 SENATE 

0009/97 HOUSE 
0"110/97 HOUSE 
04/17/97 HOUSE 

04123197 SENATE

04128/97 
05/1.(/97 

-SJ 00 149
On Committee arenda-Transportatlon, 03/17/97, 3 00 
pm, Room-2C(30ll
Comm Action CS by Transportation -SJ 00253, CS re■d 
first time on 03120/97 -SJ 00264
Now m Waye and Means -SJ 00253, Withdrawn from
Ways and Means -SJ 00249, PlacM on Calendar
Placed on Special Order Calendar -SJ 00361
Placed on Special Order Calendar -SJ 00324 , Read aec­
ond time -SJ 00390, Amendment(e) adopted -SJ 00390,
Ordered engross-ed -SJ 00390 
Read third time -SJ 00404, CS passed l!.!I amended, YEAS 
37 NAYS 0 -SJ 00405, Imrned1ately certified -SJ 00405 
In MeHages, Received -HJ 00478
Placed on Economic Impact Council Calendar -HJ 00478 
Placed on Consent Calendar, Substltu«!d for CS/HB 527 
-HJ 00600, Read second and third times -HJ 00600, CS 
passed , YEAS 1 12 NAYS 0 -HJ 00600 
Ordered enrolled -SJ 00603 
Signed by Officer& and pre�nted to Governor -SJ 00721 
Became Law without Governor's Signature, Chapter No
97-58 

S 1240 GENERAL BILL by Lee (Identical H 0643, Compare CS/2ND 
ENG'H <M19) 
W S Badcock Blvd.JSR 37/Lakeland. designates portion of State Road 37 as 
W S Badcock Boulevard, directs DOT to erect suitable markers Effective 
Date Upon becomme- law 
03/<W97 SENATE Filed 
03/12/97 SENATE Introduced, referred to Tram1portat1on -SJ 00 149 
04/1 1/97 S ENATE On Commlttee agenda-Tramportatilin, 04/15/97, 9 00 

am, Room-2C(30 1 1  
0oi/15/97 SENATE Comm Action -Favorable v. 1th 1 amendment(s) b v  

Transportation -SJ 00521 
04/16/97 SENATE Placed on Calendar -SJ 00521 
05/02/97 SENATE Died on Calendar, lden./S 1mJCompare B1ll{1) passed, re­

fe r to CS/HB 4 1 9 (Ch 97-318) 

S 12,42 GENERAL BILL by Dudley (Compare 1ST ENG/II Hl l, CS/S 
0818) 
Admmistrahon of Estates/E xpenses, {THlS BILL COMB INED IN 
CS/S,!518,1 136,1242) provides hab1hty of  certain trusts for paym, expenses of 
ad IOirusterIDf decedent's estate & enforceable claims of creditors, to e-ctent 
that estate ts tnsuffic1ent to pay such claims Amends 733 707 Effective Date 
07/01/1997 
03/0"197 SENATE Filed 
03/12/97 SENATE Introduced, refe rred to Jud1cury -SJ 00149 
03/17/97 SENATE On Committee agenda-Judiciary, 03/19/97, 2 00 pm , 

Room-1C!3091-Temporar1ly postponed 
03/2 1/97 SENATE On Committee agenda--J ud1c1ary, 03/25/97 ,  3 30 pm , 

Room-1C(309}-Not considered 
03/28/97 SENATE On Committee agenda--Jud1c1ary, 04/02/97,  2 30 pm, 

Room-1C(309l 
04/02/97 S ENATE CS combines this bill with 8 18 & 11 36, Comm Action CS 

by Jud1c1ary -SJ 00392,  Ongm al bdl laid on Table, refe r 
to combmed CS/SB 818 (Laid on Table m Senate), Refer 
to HB 1411  ! Ch 97-240) 

S 1244 GENERAL BILlJCS by Ways and Mean■; Myers (Compare 2ND 
ENG/H 1357, H 1805, H 1 929, CSJCS/S 0552, S 1 960, S 2388) 
Hulth Prot /Dut1esfFunct1ons, clanfies aiency reapons1b1ht1e1 re certain 
duld protection functions, requires consultation between agencies for certatn 
functions, tran.afen certam powers, duties, functions, & asset!! of Children & 
FamLly Services Dept re child abuse & child protection to Health Dept , pro­
v1dH that Mental Health & Substance Abuse Div in Health Dept will be un. 
der superv1s1on of Deputy Secretary for Behavioral Health Care, etc Amends 
FS Appropnat1on $8H.,833 Effective Date 07/01/1997 except as otherw1..Se 
provtded. 
03/04197 SENATE Filed 
03/12/97 SENATE Introd uced , referred to Health Care, Commerce and Eco­

nomic Opportunities, Governmental Reform and Over­
s11;:ht, Ways and MeMa -SJ 00149 

03r.! l/97 SENATE On Comm1ttt"e agenda-Health Care 03/25/97 , 12 30 pm, 
Room-EL 

03/25/97 SENATE Comm Act10n Favorable by Hen.Ith Care -SJ 00276 
03/26/97 SENATE Now m Commerce and Economic Opportumt1e� -SJ 

00276 
04/ 10/97 SENATE On Committee agenda-Commerce and Economic Oppor­

tumt1ea, 04/1.(,19 7 ,  9 00 am, Room-EL 
04/14/97 SENATE Comm Action F'lvorable with 1 amendment(,) by Com­

merce Md Economic Opportunities -SJ 00500 

' P,'\ G E  "'"UMBERS REFLECT DAILY SENATE AND HOUSE JOURNALS 
• PLACEMENT IN FlNAL BOUND ,JOURNALS MAY VARY) 

S 1244 ( CONTINUED> 
04/1 5/97 SENATE Now m Governmental Reform and Overs1,ht -SJ 00500, 

04/17197 SENATE 

0</18/97 SENATE 

04123197 SENATE 

0,t/25/97 SENATE 
0028197 SENATE 
0<129/97 SENATE 
0<l/30/97 SENATE 
05/0 1/97 SENATE 
05/02/97 SENATE 

On Committee agenda-Governmental Reform and Over­
sight, 04/17/97, 4 00 pm, Room-1C(309l 
Comm Action Favorable with 1 a.mendment(s) by Gov­
ernmental Reform and Overs11ht -SJ 00584 
Now m Way!! and Means -SJ 005e-4, On Committee 
agenda-Ways and Means, 0"'23/97 ,  2 00 pm, Room-EL 
Comm Action -CS by Ways and Means -SJ 00651 ,  CS 
read first time on 0"'25/97 -SJ 00653 
Placed on Calendar -SJ 0065 1 
Placed on Special Order Calendar -SJ 00709 
Placed on Special Order Calendar -SJ 00709, -SJ 00938 
Placed on Spe<:1al Order Calendar -SJ 00938, -SJ 0 1096 
Placed on Spec1al Order Calendar -SJ 00957, -SJ 01096 
Placed on Special Order Calendar -SJ 01 105, Died on 
Spectal Order Calendar, Iden /Sim /Compare B11l{s) 
passed, refer to H B  1357 {Ch 97-237) 

S 12"6 GENERAL BILUCS by Governmental Reform and Oven:11ht; 
Dudley (S1m1lar 1ST ENG/H 1441) 
State Mmlmum Buddmg: Codes, restnct3 contents of said codes Amends 
553 73 Effective Date 05/30/1997 
03/04/97 SENATE Filed 
03/12/97 SENATE Introduced, referred to Governmental Reform and Over­

03/27/9 7 SENATE 

04/01/97 SEN'ATE 

0</03/97 SENATE 
04/24/97 SENATE 

04/25/97 SENATE 

04/25/97 HOUSE 
04/28197 HOUSE 

04/29/9 7 HOUSE 
04130/97 HOUSE 

0'130/97 SENATE 
05/14/97 
05/30/97 

sight -SJ 001"9 
On Committee agenda-Governmental Reform and Over­

sight, 04/01/97, 2 00 pm, Room-1C(309) 
Comm Action -CS by Governmental Reform and Over­
&lght --SJ 00363, CS read first time on 0<l/03/97 -SJ 00375 
Placed on Calendar -SJ 00363 
Placed on Special Order Calendar -SJ 00583, Read sec­
ond time -SJ 00544, Amendmentis)  failed -SJ 00544 
Read third time -SJ 006 10, CS passed, YEAS 35 NAYS 
2 -SJ 0061 0, Immediately certified --SJ 006 1 0  
I n  Messages 
Rece ived -HJ 0 1 1 2 1 , Fiscal Respons1b1hty Council m 
Daily Folder -HJ 0 1 1 2 1  
Read second time -HJ 01182 
Temporarily postponed, on Third Readmg -HJ 0122-4, 
Read third time -HJ 01249, CS passed, YEAS 73 NAYS 
44 -HJ 01249 
Ordered enrolled -SJ 01 103 
Signed b} Officers and prl!"sented to Governor 
Became Law without Governor's Siinature, Chapter No 
97-177

S 12,48 GENERAL BILI.JCS by Commumty Affairs; Dudley (Similar 1 ST 
ENG/H 17"1, Compare H 0421, H 0423, 2ND ENG/H 0425, H 0429, H 0567, 
1ST ENG/H 0619, 1ST ENG/H 0927, S 0740, S 0742, S 07«, S 0906, S 099,4, 
S 1 89'4, S 1896) 
Independent Ftre Control D1stncts, creates Independent Special Fire Control 
D1stnct Act, prescribes umfo rm cntena for operation of such districts, pre­
empts certain special acts & general acts of local apphcahon, exempts district 
assets & property from taxa tion, provides requirements & procedures for issu­
ance of bonds, provides penalties for fatlure to obey orden or directions of fire 
dept members at scene of rescue operations or other emergencles, etc Amends 
316 072 Effective Date Upon becommg law 
03/04197 SE NATE Filed 
03/12/97 SENATE Introduced, ttferred to Community Affairs, Governmen­

tal Refonn and Oversight, Ways and Means -SJ 00H9 
03/28/97 SENATE On Committee agenda--Commumty Affa,rs, 04/01/97 ,  

9 00 am, Room- 1C( 309>--Not con11dered 
04/0"19 7 SENATE On Committee agenda-Community Affairs, 0'108/9 7,  

9 00 am, Room- 1CC309J 
04/08197 SENATE Comm Action CS by Co mmunity Affairs -SJ 00462, CS 

read first time on 04/10/97 -SJ 00464 
04/10/97 SENATE Now 1n Governmental Reform and Overn&ht -SJ 00462, 

On Committee agenda-Governmental Reform and Over• 
aight, 0"1loi/9 7, 1 00 pm, Room-1CC309l 

04/H,/9 7 SENATE Comm Action Favorable by Governmental Reform and 
Oversight -SJ 00500 

04/15/97 SENATE Now m Wavs and Means -SJ 00500 
04/17/97 SENATE Wtthdrawn- from Ways and Means -SJ 00509, Placed on 

04128/97 
04/29/97 
04/3 0/97 
05/0 1/97 

SENATE 
SENATE 
SENATE 
SENATE 

Calendar 
Placed on Special Order Calendar -SJ 00709 
Placed on Special Order Calendar -SJ 00709, -SJ 00938 
Placed on Special Order Calendar -SJ 00938, -SJ 01096 
Pl11ced on Consent Calendar -SJ 01294, House BLII aub­
st1tuted -SJ 01125, Laid on Table, Iden /SimlCompare 
Bill( s) pasaed, refer to HB 17 41 ( Ch 97-256), See at.o HB 
927 ( Ch 97-.140 1 

S 1250 GENERAL BILI.JCS by Education, Dudley (S1m1lar CSIH 1327) 
Student Grant & Loan Program, establishes Florida Supplemental Student 
Grant & Loan Pro�!\m provides for ad mm istr11t10n & rules, provldes for stu­

(CONTINUED ON NEXT PAGE) 
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Florid■ House of Representatives - 1997 

By Representative Bloo• 

A bill to be entitled 

HB 1411 

An act relating to th■ administration of trusts 

and estates; amending s. 689.225, F.S.; 

providing a st■te•ent of th■ rule against 

p■rpetuit1■s; ain■nding s. 709.08, F S.; 

■uthoriz1ng certain corporations to s■rve ■s an 

attorney in fact; ••■nding s. 733,707, F.S.; 

defining the term "right of revocat1onn with 

respect to the order of paym■nt of ■xp■nses and 

obligations of an estate; a•■nding s. 737.111, 

F,S.; revising language with resp■ct to 

execution requir■m■nts for expr■ss trusts; 

providing for th■ application of the section; 

■•ending s, 737.2041, F,S., relating to

trust■■'s attorney's fe■; r■vising procedur■s 

for d■t■rmining attorney"s fees; providing for 

determining fees for an attorney who is 

retained for limited servic■s; revising th■ 

list of services that constitute ordinary 

s■rvic■s in an initial trust administration; 

deleting an exc■ption fro• the applicability of 

presumptive fees for a corporate fiduciary that 

s■rves as • trust■■ or cotrust■■; amendin9 s. 

737.303, F.S.; r■vising language with respect 

to the duty of th■ trustee to infor� and 

account to b■n■ficiari■s to r■quir■ information 

to th• grantor with respect to certain trusts; 

■•anding•· 737,301, F.S.; revising• provision

of law governing notice of trust to provide 

that th■ cl■rk shall sand a copy of any caveat 

filed regarding th■ s■ttlor to th■ tru$t■■, and 

1 
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Florida House of Repres•ntativ•s - 1,97 

252-342-,7

the notice of trust to th• caveator; provid1n9 

an exception; amending s. 733.817, F.S.; 

revising provisions of law with respect to the 

apportionm•nt of estate taxes; amendin5 s. 

738.12, F.S.; providing conditions under which 

a trust beneficiary is considered an inco�e 

ben•ficiary; providing an effective date. 

HB 1411 

91 B• It Enacted by th• Legislature of th• St•te of Florida: 

10 

11 Section 1. Paragraph (e) 1s added to subsection (2) of 

12 section 689.225, Florida Statutes, to read: 

13 68,.225 Statutory rule against perpetuities.--

14 C2l STATEKENT OF THE RULE.--

lS (el Language in a governing instrument is inoperativ• 

16 to th• extent that it produces a period of ti�• th■t exceeds 

17 21 years aft■r the death of the survivor of the specified 

18 lives, if, in �e,suring • period from the creation of• trust 

1, or other Property arrangement, that l•n!u■a• seeks to dis■llow 
20 the v1stina or t•r�in■tion of anY interest or trust beyond, 

21 se•ks to postpon1 the vasting or termination of ■nv interest 

22 or trust until, or seeks to ooerat, in effect in anv si�ilar 

23 fashion upon, the lat•r of: 

24 1, The ■XPiration of ■ period of time not exceeding 21 

2S v•ars aft■r the death of a specified life or th■ survivor of 

26 SP•cified liv•s, or upon the death of• specified life or th• 

27 d••th of the survivor of specified lives in being at the 
28 creation of the trust or other propertv arrangement; or 

29 2- The •xpiration of• period of tim• that exceeds or 

30 might ,xceed 21 vears aft,r the de•th of the survivor of lives 

31 

2 
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252-342-97

ii in btina at th, cr,ation of th, trust or other eroe•rtv

2 1rr1naement . 

HI 1411 

3 Section 2, Subsection (Z) of section 709.0S, Florid■ 

4 Statutes, is am.nded to read: 

5 709.08 Durable power of attorney.--

' (2) WHO KAY SERVE AS ATTORNEY IN FACT.--The attorney 

7 in fact must be a natural person who is 18 years of age or 

a older and is of sound mind, or a financial institution, as 

9 defined in chapter 655, with trust powers, having a place of 

10 business in this state and authorized to conduct trust 

11 business in this state. 6 not-for-profit coroor1tion, 

12 ors1nized for ch1r1t1bl1 or rtlisious PUTPos,s in this state,

13 which has au1l1fied as ■ court-aoeointtd auardian Pri0r to

14 Janu■rv 1, 1996, and which is I t1x-ex11mt oraanization und•r

26 u.s.c. ,. S01Cc)C3). mav ■lso act as an ■ttornev in tact, 

16 Notwithstandins ■nv c0ntrarv cl1us1 in the writt,n power of

17 attornev, no assets of the Princ+Pal mav bt used for the

l& btntfit of the corporate attornev in fact, or its officers or 

19 directors, 

20 Section 3. Subsection (3) of section 733 707, Florida 

21 Statutas, is amended to raad: 

22 733.707 Order of payment of expenses and 

23 obligations.--

24 (3) Any portion of a trust with respect to which a 

25 decadent who is tha grantor has at tha dacedent's death a 

26 right of revocation, as d■fined in paragraph hl Ee�, either 

27 alone or in conjunction with any other person, is liable for 

2& th• expenses of the administration of the dacedent•s estate 

'9 and anforceable claims of tha decedent"s creditors to the 

!O extent tha decedent's ■stat• is insufficient to pay th•� as

31 provided in s. 733.607(2). 

3 
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1 (a) For purpos■s of this subsection, any trusts 

HB 1411 

2 established as part of, and all payments from, either an 

3 employee annuity described ins. 403 of the Internal Revenue 

4 Code of 1,a,, as amended, an Individual Retirement Account, as 

5 described in s. 408 of the Internal Revenue Cod■ of 1986, as 

, a�ended, a Keogh CHR-10) Plan, or a retirement or other plan 

7 established by a corporation which is qualified under s. 401 

8 of the Internal Revenue Cod■ of 1986, as amended, shall not ba 

, considered a trust over which the decedent has a right of 

10 revocation. 

11 (b) For purposes of this subsection, any trust 

12 described in s. 664 of the Internal Revenue Code of 1,a6, as 

13 amended, shall not be considered a trust over which th■ 

14 decedent has a right of revocation. 

15 Cc) This subsection shall not i�pair any rights an 

1, individual has under a qualified domestic relations order as 

17 that term is defined in s. 414(pl of th■ Internal Revenue Code 

18 of 1986, as amended. 

19 Cd) For purposes of this subsection, property held or 

20 received by a trust to the extent that th■ property would not 

21 have been subject to claims against the decedent's estate if 

22 it had been paid directly to• trust created under the 

23 decedent's will or other than to the decedent's ■state, or 

24 assets received fro� any trust other than a trust described in 

25 this subsection, shall not be deemed assets of the trust 

2, available far the pay�ent of the expenses of administration of 

27 and enforceable claims against the decedent"s estate. 

23 Ce) For purposes of this ,subsection, a ''right of 

2• 
1 

r•v0c■tion•• is a power r,t■ined by th• d•ced•nt, held in any 

30 caP•citY, to:

31 

4 

COOING: Deletions are ■t�i•k■n; additions are underlined. 



Florida Rous• of Representatives - 1997 

252-342-97

HB 1411 

1 1, Amend or revoke th, trust and r1vest th1 Princ1P■l 

2 of tha trust in the decedent ; or 

3 2- Withdraw or ■PPoint th, PrinciP■l of th• trust to

4 or for the decedent· s b1nef1t, 
5 Section�. Section 737.111, Florida Statutes, is 

4 ■Mnded to read: 

7 

a 

737.111 Execution requir•m.nts for •xpress trusts.-­

(1) Th• testamentary aspects of a trust defined in s.

, 731.201(33), are invalid unless the trust instrument is 

10 executed bY the stttlor with the formalities required for the 

11 execution of a will. 

12 (2) The testamentary aspects of a trust created by■ 

13 nonresid■nt of Florida, e1th1r b1for1 or after this law t1kes 
14 effect, ■re not invalid because th• trust does not meet the 

requirements of this section, if the trust is valid under the 

161 laws of the state or country wh•r• the sattlor was at the time

17 of •x•cution. 

18 (3) The t■staMentary aspects of an amendment to a

19 trust are invalid unless the ■m■ndm•nt is •x■cutad eY....!ht. 

20 sattlor with th■ same formalities as■ will. 

21 ( 4) for the purposes of this section, the term 

22 "testainentary aspects"' m•ans those provisions of the trust 

23 that dispose of the trust property on or after the death of 

24 th■ settlor other than to the settlor's estate. 

25 (Sl This s1ct1on shall not aeelv to trusts established

2, as Part of an ,molovee annuity describ1d ins, 403 of the

27 Int,rnal Revenue Code of 1906, as amended, an Individual 

28 Ret1rem1nt Account 1s d1scr1bed ins. 40§ of the Internal

., Rev1nu• Cod, of 1906, 1s ,mended, ■ Keosh <HR-10) Plan, or a

so ret1rem,nt or other Plan that is aualifi•d und1r s- 401 of th,

31 Internal Rev1nu1 Codi of 1906, as ■mended-

5 
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HB 1411 

1 (6l This section shall not ■PPlY to trust instruments 

21 executed prior to October 1, 199S. 

3 Section 5. Section 737.2041, Florida Statutes, is 

41 amended to read: 

5 

' 

737.2041 Trustee's attorney's fees.--

(1) !l The-attorney-retained-by the trustee of • trust

7 described in s. 733.707(3) retains an attorney to rend1r l•aal 

8 services in connection with th1 initi•l •dministration of tht 

, trust, the ■ttornev is shall-be entitled to reasonable 

10 compensation for those legal services� rendered-in-the-initial 

11 admin1stration-of-th■-trast payable from the assets of th■ 

12 trust without court order. If the trustee of a trust described 

13 in s. 733.707(3) ret■ins an attornev to r1nder leoal services 

14 in connection with th• initial administration of a trust, th• 

15 trustee and the attorn•Y may ■ore• to co-pens■tion th■t is 

16 determined in a manner or amount other than the manner or 

17 amount provid•d in this section, The aqre,ment is not binding 

18 µpan a P■rson who bears the impact of th1 compensation unless 

1� that person is a party to or otherwise consents to be bound bY 

20 the agreement. The agreement may provide that the trustee is 

21 not individually liable for the attorney"s fees agd costs. 

22 t2�--The-attorney7-the-trustee7-and-persons-bearin9-the 

23 impact-of-the-co�pensation-�ay-agree-to-co�pensation 

24 determined-in-a-different-manner-than-pro•ided-in-this 

25 section� 

2, illf3� Unless otherwise agre1d, compensation for 

27 ordinary-ser•ices based upon tho value of the trust assets 

28 immediately following the settlor's death and the income 

2, earned by the trust during initial administration at the rate 

30 of 75 percent of the schedule provided in s 

31 733.6171(3)(a}-(h) is presumed to be reasonable total 

' 
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HS 1411 

1 compansation for ordiOl[Y s1rvice1 of 111 attorn•ys emelovad 

2 aan,rallY to ■dvise trustees concernina th11r duties in 

3 initial trust ad11inistration. 

4 <3) An 1ttorn1v who is r,tained to rendtr onlv limited 

s ■nd n■cificallv d1f1ned ltaal services shill bt c0meensat,d

, as Provided in the r1t■inins aareement. If the amount or

7 m■thod of determining come•ns■tion is not erovid•d 1n th,

a aar•ement, the attornav is entitltd to I r11s0n1bl1 fat, 

9 t1k1na into ■ccount tht factors set forth in subsection<,)

10 C4) Ordinary servic•s of the attorney in an initial 

11 trust 1dministr1tion for-a-tr•ste• include lagal advic• and 

12 repres•ntation conc1rn1na th■ trust11•s duties wher• 

13 ■pplic■ble; relating to: 

14 ( ■) R•view of the trust instrument and each amendment 

S for legal suffici•ncy and int•rpretation. 

16 Cb) Impl•mentation of :substitution of th• successor 

17 truat••. 

la (cl P•rsons who must or should be served with required 

19 notices and the method and timing of such service. 

20 Cd) Th• obligation of a succ•ssor to require a former 

21 trustee to account. 

22 ( •) Th• trustee• s duty to prot•ct I insur•, and manag• 

23 trust assets and th• trust••'s liability relating to these 

24 duties. 

25 (f) The truste■'s duty regarding investments imposed

26\ by tho prudent investor rul•. 

27 Cg) Contributions due to the personal r■presentativ• 

281 of settlor•s &stat• for payment of administrative ■xpenses or 

�9 creditor claims and estat• t■x•s. 

30 (h) The trustee's obligation to inform and account to

311 b•neficiaries and the "'9thod of satisfaction of these 

7 
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HB 1411 

1 obligations; the liability of the trust and trustee to the 

2 settlor's creditors; the advisability or necessity for probate 

3 proceedings to bar creditors; and th• contribution 

4 r•auirements to th• settlor's probate •state, 

5 {iJ--ereditor-proced■res-and-direct-payment-or 

6 eomprom1se-and-satisfaction-of-claims-a9ainst-the-trast 

7 assets� 

8 fil{jJ Identifying tax returns required to be filed by 

, the trustee } the trustee's liability for payment of taxesJ and 

10 the due date of returns. 

11 llifkl Obtaining nontaxable certificate and receipt, 

12 if not done by a personal representative. 

13 !k.lfll Order of payment of expenses of administration 

14 of the trust;-contri�ation-to-the-settlor�s-estate-or-claims 

lS filed-a5ainst-tr■st-assets; and order and priority of 

16 abatement of bequests and legacies in the trust. 

17 fil{ml Distribution of income or principal to 

18 beneficiaries or funding of further trusts provided in the 

19 governing instrument. 

20 1.ml.fnl Preparation of any legal documents required to 

21 effect distribution. 

22 1.nlfol Fiduciary duties, avoidance of self-dealing J 

23
1 

conflicts of interest, duty of impartiality, and obligations 

24 to beneficiaries. 

25 igl{pl If there is• conflict of interest between a 

26 trustee who is a beneficiary and other beneficiaries of the 

27 trust, advice to the trustee on limitations of certain 

28 authority of the trustee regarding discretionary distributions 

2, or exercise of certain powers and alternatives for appointment 

30 of an independent trustee and appropriate procedures. 

31 

8 
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1 1R.lf•i Procedures for trustee's discharge from 

HB 1411 

2 liability for administration of trust upon termination or 

3 resignation. 

4 (5) Mhan-a-corporata-fid•ciary-is-ser•ing-■s-trastee 

S or-cotrastea-ef-a-trast-dascribad-in-s,-?33,?9?t3i;-the 

, presampti•e-fee-for-ordinary-ser•ices-and-the-list-of-wh■t 

7 constit•t■s-ordin■ry-ser•icas-in-S11bsact1ons-f3i-and-f•i-shal1 

a not-apply;-and-what-constitates-ordinary-ser•ices-and 

9 reasanabla-compensatian-far-thasa-ser•icas-shall-instead-be 

10 deter�ined-ander-the-particalar-facts-and-circamstances 

11 applicabla-to-th■t-trast, In addition to the attorney's faes 

12 for ordinary services, th■ attorney for the trustee shall ba 

13 allowed further reasonable compensation for any extraordinary 

14 service. What is an extraordinary service may vary depending 

on many factors, including th■ size of the trust. 

1, Extraordinary services ll'laY include, but are not limited to: 

17 (a) Involvement in a trust contest, trust 

18 construction, a proceeding for determination of beneficiaries, 

19 a contested claim, elective share proceedings, apportionment 

20 of estate taxes, or other adversary proceedings or liti9at10n 

21 by or against the trust. 

22 Cb) lepresantation of the trustee in audit or any 

23 proceeding for adjustment, dat■rmination, or collection of any 

24 taxes. 

25 (c) Tax advice on postmortem tax planning, including, 

26 but not limited to, disclaimer, renunciation of fiduciary 

27 co�mission, alternate valuation date, allocation of 

28 administrative expanses betwaan tax returns, the QTIP or 

·9 rav■rsa QTIP election, allocation of GST exe�ption,

50 qualification for Int•�n•l R■vanu■ Coda ss. 303 and ,1,, 

31 privileg■s, deduction of last illness axpenaea, distribution 

' 
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1 plannin9, asset basis considerations, throwback rules, 

2 handling incom• or deductions in respect of a decedent, 

3 valuation discounts, special use and other valuation, handling 

4 e•ploy■e benefit or retirement proceeds, pro�pt assessment 

S request, or request for release of personal liability for 

6 payment of tax. 

7 Cd) Review of estate tax return and preparation or 

a review of other tax returns required to be filed by th■ 

, trust••· 

10 (■) Preparation of decedent"s federal estate tax 

11 return. If this return is prepared by the attorney, a fee of 

12 one-half of 1 percent up to a value of t10 •illion and 

13 one-fourth of 1 percent on the value in excess of t10 �illion, 

14 of the gross estate as finally determined for federal estat• 

lS tax purposes, is pr•su•■d to be r•■sonable co•p■nsation for 

1, th■ attorney for this s■rvic•. T'hes■ f••• shell includ• 

17 s•rvices for routine audit of the return, not beyond th• 

18 examining agent level, if required. 

1, (f) Purchase, sale, leas■, or encu•brance of real 

20 property by the trust■■ or involvement in zonin1, land us■, 

21 environmental, or other similar matters. 

22 (9) Le9al advice r•garding carrying on of decedent's 

23 business or conducting other commercial activity by th■ 

24 trust••· 

25 Ch) Legal advice regarding claiin.s for damage to th■ 

2, environment or related procedures. 

27 Ci) Legal advice regarding homestead status of trust 

28 real property or proceedings i,nvolving the status. 

29 Cj) Involvement in fiduciary, ••Ploy■■, or attorney 

301 compensation disputes. 

31 

10 
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l (k) Considerations of special valuation of trust

2 assets, including discounts for blockage, minority interests, 

3 lack of mark•tability, and environmental liability. 

4 (6) Upon p•tition of any int■r•st•d p•rson in a 

5 proc•edin9 to r•view th• compensation paid or to b• paid to 

, th■ attorney for th• trust■■, th■ court may increase or 

7 decrease th■ compensation for ordinary services of th• 

a attorney for th■ trust■• or award compensation for 

, extraordinary services if the facts and circumstances of the 

10 particular administration warrant. In dat•r�ining reasonable 

11 co�pensation, the court shall consider all of th■ following 

12 factors giving such w•ight to each as it may d•t■rmin■ to ba 

13 appropriate: 

\4 Ca) The promptness, efficiency, and skill with which 

i th• initial administration was handled by the attorney. 

1, (b) Th■ responsibilities assumed by, and potential

17 liabilities of 1 the attorney. 

18 Cc) The nature and value of the assets that are 

19 affected by th■ dacedent•s death. 

20 Cd) Th■ benefits or detriments resulting to th■ trust 

21 or its ben■ficiari■s from th■ attorn■y•s servic■s. 

22 Ce) Th■ compl■x1ty or simplicity of th■ administration 

23 and th■ nov•lty of issues presented. 

24 (f) Th• attorney"s participation in tax planning for

25 th■ ■state, the trust, and th■ trust"s beneficiaries and tax 

2i return preparation or review and approval. 

27 ( g) The nature of the trust assets, the expanses of 

2& administration, and th■ claims payable by th■ trust and th■ 

19 compensation paid to other professionals and fiduciaries. 

30 (h) Any delay in payment of th• co,ipans■tion after the

31 services w■r• furni•h•d. 

11 
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2 (7) 'rh• court m•y deter�in• re■sonabl• attorney's 

3 comp•nsation without receiving expert testimony. Any party 

4 may offer expert testimony after notice to interested persons. 

S If expert t•stimony is off•r•d, an •xp•rt witness fe• may be 

, award•d by th■ court and paid from th• assets of th■ trust. 

7 '!"he court may, in its discretion, direct from what part of the 

8 trust it shall be paid. 

9 (8) If a separate written agr■■,nent regarding 

10 compensation exists betw•■n th■ attorney and the settlor, th• 

11 attorney shall furnish a copy to th■ trustee prior to 

12 com1Nncement of employment and, if employed, •hall promptly 

13 file and serve a copy on ell interested persons. Heither a 

14 separate agreement nor a provision in th• trust suggesting or 

lS directin9 the trustee to retain a specific attorney will 

1, obligate th■ trustee to employ th• attorney or obligate th■ 

17 attorney to accept th■ representation, but if the attorney who 

18 is a party to th■ agreement or who drafted th■ trust is 

1, employed, the compensation paid shall not exceed th■ 

20 co�pensation provided in th■ agr■•ment. 

21 c,> Court proceedings to determine compensation, if 

22 required, are a part of th■ trust administration process, and 

23 th■ costs, including fees for th■ trustee's attorney, shall be 

24 determined by th■ court and paid from th■ assets of th■ trust 

25 unless th■ court finds th■ attorney"s fees request to b■ 

26 substantially unreasonable. Th■ court shall direct from which 

27 part of th■ trust they shall be paid. 

21 (10) "Initial trust administration" as used in this 

29 section means administration of a trust described in s. 

30 733.?0?(3) during th• period which begins with the death of 

31 th• s•ttlor and ends upon the final distribution of trust 

12 
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1 assets outright or to continuing trusts created under th■ 

2 trust agreeinant, but if an estate tax return is required, not 

3 until after issuance of an estate tax closing l■tter or other 

4 evid■nca of termination of the ••tat■ tax proce■ding. This 

S initial period is not intended to include continued regular 

6 adMinistration of th• trust. 

7 (11) This section shall apply to trusts of •■ttlors

a who di■ on or after July 1, 1995. 

9 Section,. Paragraph Cc) of subsection (4) of section 

10 737.303, Florida Statutes, is ■Mended to read: 

ll 737.303 Duty to inforM and account to 

12 b■n■ficiari■s.--Th■ trustee shall keep th■ benaficiari■s of 

13 th• trust reasonably inforined of th■ trust and its 

�4 administration. The trustee's duty to inforM and account 

5 includes, but is not limited to, the following: 

16 Cc) In the case of• trust d■scrib•d in s. 733.707(3), 

17 the trustee's duties und•r paragraph (a) extend only to th■ 

18 grantor or-beneficiary or th■ l■gal representative of the 

1, grantor ■r-b■naf1ciary during the grantor's lifetim•. 

20 Section 7. Subs■ctions (5), (6), and (7) of section 

21 737.308, Florida Statutes, are ranumb•red as subsections Ci), 

22 (7), and Ca), respectively, and a n•w subsection (5) is added 

23 to said section to r•ad: 

24 

25 

737.308 Notice of trust.--

(5) Thi clerk shall send a COPY of; 

26 <a) Anv cav11t filed r1a■rdins th, settlor to the 

21 trust,,; and 

2a Cb> The notic, of trust to ■nv cav11tor, unl1ss th1r1 

!9 is a Probate Pr0c11dins Ptndina and tht Ptrsonal

30 r1pr1s•ntativ1 and th, trustee are the same.

31 

13 
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l S■ction 8. Section 733.817, Florida Statutes, is

2 amended to read:

3 (Substantial rewording of section- s,e

4 s. 733.817, F,S. 1 for present text.)

s 733,817 Apportion�ent of estate taxes---

' ( 1) For purposes of this s■ction:

7 (al 11Fiduci•rY" means a Person other than th• personal 

a r■pr■sent■tive in possession of ProPerty included in the 

, �easur• of the tax who is liable to the •PPlic•ble t■xino 

10 ■uthoritY for P•Yment of the entire tax to the extent of th1 

11 valu• of the property in his voss,ssion, 

12 (b> 11Cov■rning instrument .. means• will, trust 

13 aaree,nent, or anY other docuinent that controls th• transfer of 

14 an asset on the occurr•nce of th1 ev•nt with reso1ct to which 

1§ the tax is bfina l■vied-

1, ( c > "Gross estat.■" means the aross estate, ■s 

17 determined bY th• Jnt•rn•l R■venue C0de with reso•ct to tht 

18 federal estate tax ■nd th, Florida ■stat■ t■x, and as such 

19 concept is oth•rwis■ d■termined by th■ 1st.at,, inheritance, or 

20 d■ath tax laws of the P•rticular atate, country, or political 

21 subdivision whose t■x is beina •PPartion■d, 

22 Cd) ''Included in th, m•■sur• of th• tax" m■•ns that 

23 for each s,oarat, tax that an int,rast mav incur, onlv 

24 int•rests included in th• m■■sure of that Particular tax •re 

2§ con•idered, Th• term "included in the measure of tha tax" do1s 

26 not include •nv interest, whether passing und1r th■ will or 

27 not, ta th1 ext1nt the int•rest is initially deductible from 

28 the gross ■state, without regard ta any substauent diminution 

2, of the deduction by r■■son of th• ch■ra■ of •nY Part of tht 

30 IPPlic■blt tax to th• interest. The term "included in the 

31 m,asur• of th, t•x" do•s not include inter1sts or a�ounts that 

14 
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1 are not included in the gross est■ta but are included in the 

2 amount upon which the applicable tax is computed, such as 

3 adjusted taxable sifts with resp■ct to the f■deral ••l•t• tax, 

4 If en election is requir■d for deductibility, an inter■st is 

s not "initially d■ductible"' unl•ss th• el■ction for 

6 d■ductibilily is ■!lowed. 

7 Ce> "'Internal l■v■nue Code"' means the Internal Rev•nu, 

a Code of 1,e6, as •�ended from time to time. 

9 Cf) "'Net tax" means the n•t tax payable to the 

10 particular state, country, or political subdivision whose tax 

11 is being apportion■d, after taking into account all credits 

12 against th• applic•bl• tax exc•pt as provided in this section. 

13 Mith respect to th• federal ■state tax, ·•n,t tax" is 

14 determined after taking into account all crtdits •!■inst th• 

lS tax except for the credit for for1ian dt■th taxes, 

1, (g) ••Nonresiduary dtvise"' mean:s apy devise that is not 

17 ■ residuary devise, 

18 Ch) "Nonre:sidu■rY int■r■:st" in connection with & trust 

1, means any int1r•st in a trust which is not I r•siduarY 

20 int,r,st I 

21 ( i > ••1:ecipi■nt" means, with resp1ct to proo•rtY or an 

22 int•r■st 1n property included in th■ gross estate, ■n h•ir ■t 

23 law in an intestate ••tat•, davis■e in ■ test■t• ,stat■, 

24 beneficiary of• trust, beneficiary of an insurance policY, 

2S annuity, or other contractual right, surviving tenant, tak■r 

26 as a r•sult of the exercise or in default of th• exercise of• 

27 general power of appointm■nt, parson who r■c■iv,s or is to 

28 r•ceiv• the prop1rty or an interest in lhl prgperty, or person 

29 in pgss■ssion of the property. 

30 ( j) .. Residuary dev1s■0 has the ll'leapipg :set forth in S, 

31 731.201(30). 

15 
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1 Ck) .. R,sidu1rv int1r1st,n in conn1ct1on with I trust, 

2 n■ns 10 int1rest in the ■ssots of I trust which r1main after 

3 Provision tor ■nv distribution that is to be s■tistied bv 

4 r,t,r,nc, to I seecific oroP1rtv or lYPI of ProPortv, fund, 

s sum, or statutorv amount, 

' CP ·'11voc1bl1 trust" P111ns I trust ■s d1fin1d in s, 

7 731,201(331 cr,ated bv th, decedent to the ,xt•nt th■t th, 

s d1ced1nt had at his or htr de■th th, Power to 1lt1r, arn,nd, or 

, r1vok1 tha trust ,ither 11°01 or in con1uncti0n with IPY oth1r 

10 Person, 

11 <11) ••st1t1" 1t11ns anv stat,, t1rr1torv, or Possession 

12 of th1 Unit1d Stites, th1 District of Columbi■, and the 

13 comonw•alth of Puerto Rico, 

14 <nl "Tax" m•ans anv ,stat, tax, inheritanc, tax, 

1s s1n1r1tion skiPPins transfer tax, or other tax levied or 

16 ass1ss1d under th• laws of this or anv other stat,, the Unit•d 

17 States, ■nv other country, or ■nv political subdivision of th, 

1a toreaoina, •• fin■llv d1t1rmined, which is 1mo0sed as■ r1sult 

1, of the death of th, d1c1dont, including, without limitati0n, 

20 the t■x ■ssessed Pursuant to s, 4'80A of th, Internal R1v1nu1 

21 Cod•· Thi t1rm also includes anv interest and nn■lti1s 

22 imoosed in 1ddition to the tax, Unl1ss th, cont,xt indicat,s 

23 otherwise, the t1rm "tax .. means each s121r1te tax, 

24 Col ""T111Porarv int,r,st" m11ns an intar,st in inco111 

2s or ,n estatt for■ SPecific Period of tin or tor lift or for 

2, some other Period controlled bv refer•nce to 1xtrinsic ev,nts, 

21 whither or not in trust-

2s Co> "I1ntative Florida tax" with r,u,ct to ■nv 

2, orooertv means th• n,t Florida 1stat1 tax that w0uld h1v1 b1en 

3o attributable to that prooertv if no t■x w,re PIY■ble to anv 

31 other stat, in reso,ct of that orooertv, 

1' 
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l Cg> "Y•lu1'" means th• Pecuniary worth of th• interest.

2 involved as finally det,rminad for purposes of tht aDPlic•bl■

3 t•x after deducting ■nv debt, expense, or oth•r d1duction

4 ch•ra••ble to it for which a deduction was •11°w•d in 

s deterMinina th• amount of th• aoolic■ble tax- A li•n or other 

6 encuMbrance is not regard•d as chara•able ta a particular 

7 interest to the extent that it will be Paid from other 

8 interests. Th! yalu• of an interest shall not be r1duc1d bY 

9 reason of th, ch•ra, aa■inst it of •nY P■rt of th• tax, 

10 c2> An interest in homestead property shall be exempt 

11 from the apportionment of tax,s if such interest passes to a 

12 person to whom inures the dec■d•nt's •x•motion from forced 

13 sale under th• State Constitution, 

14 (3) Th• net tax attributabl• to the inter1sts includ1d

lS in the measure of •■ch tax shall bt determined bY th• 

16 proportion that th• value of each int•rest includ1d 1n the 

17 measure of the tax b•ars to th• total valu• of all int,rests 

18 included in the me•sur• of the tax, Notwithstanding th■ 

1, foreaoing; 

20 Ca> Th• n•t tax attributable to interests included in 

21 the measur, of the t•x by reason of s, 2044 of th• Internal 

22 Revenue Cod, shall be d•termined in the manner provided far 

23 th• federal tst•te tax ins, 2207A of th• Int,rn■l Revenue 

24 Code, and the amount so deterMined sh•ll be deducted from the 

2s tax to det1rmin1 th1 n•t tax attributabl• to all remainin• 

26 int,rests included in the measur• of th, tax, 

27 Cb) Th• foreign tax credit •}lowed with r,snect to th, 

28 federal estate tax shall be alloc■ted ■�ona the reciPi•nts of 

29 interests fin•llv ch•r•ed with the payment of th• foreian t■x 

30 in reduction of anv fed•r•l 1stat• tax ch•rae•ble ta th■ 

31 recipients of the for1isn interests, whethtr or not ■nv 
17 
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l fed1r1l estate ta¥ is 1ttributabl1 to the for1ian int1r1sts,

2 Anv excess of the foreian tax credit shall be aPRlied to 

3 reduce eroeortionet1lv th, nit amount of fed1r1l estat, t■x 

4 char11abl1 to the rwmeinins reciei1nts of the int1r1sts 

s includ1d in the measur, of the f1d1ral estet, tax, 

' Cc) Thi r1duction in th1 Florida tax on th1 1stat1 of 

7 1 Florida r1sid1nt tor tax P■id to oth1r st■t•s shall bt 

8 1llocat1d •• tollOWSi 

, 1, If th1 net tax Paid to another state is areater 

10 th■n or eaual to th, tent1tiv1 Fl0rida t■x attributable to the 

11 nroPertv subiect to tax in th, other stat,, none of th, 

12 Florida tax shall b1 attr1butabl1 to that pron,rtv, 

13 2- If th, n•t tax Paid to another stat, is ltss th■n

14 tht tentative Elorida tax attributable to the Property subitct 

lS to tax in th, other stat,, the net florida tax attr1butabl1 t0 

1, tht eroetrtv subi1ct to tax in the othtr stat, shall b1 tht 

17 excess of th, amount of the tentative Florida tax attributabla 

18 to th, uroe,rtv ov,r th■ n,t t■x e,v,ble to tht other stat, 

19 with r1sDect to th, eroPertv, 

20 3, Anv reHinins nit florida tax shill be attributablt 

21 to oronrtv included in the mt■sure of tht Florida t1x 

22 exclusivt of Proeertv subiect to tax 10 othtr states. 

23 4, The net federal tax attributable to tht eropertv 

24 subi1ct to tax in the other state shall bt d•t1rmin,d 1s if it 

2s war, l0cat1d 10 the state, 

2, Cd) Th, net tax attributable to a temPor■rY interest, 

27 if anv, shall be reaarded as attributable to the princioal 

28 that auPPorts th■ temoor■rv interest, 

2, (4l(a) Except as otherwise ■ffectiv■lv directed bv the 

30 aov■rnina instrument, if th, Int1rn1l Revenue Code includina, 

31 but n°t limited to, as, 2032A(c)(5), 220,, 2207, 2207A, 22071, 

1a 
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1 and 2603 of th• Internal levenu• Code aPPli•s to apportion 

2 federal t•x against r•cipi1nts of certain interests, •11 net 

3 t•xes, including t•x1s levi•d by th• st•t• attributabl• to 

4 each type of int•r1st, shall b• aPPortionpd ■a•inst the 

5 recipients of all int■rests of that type in th• eroeortion 

, that the value of •ach interest of th■t tve, includ•d in th■ 

7 m•asure of the t•x bears to the t0tal of all int1r1sts of that 

8 tYPI included in th• m,asure of th• tax, 

9 Cb> The provisions of this subsection do not affect 

10 allocation ot the reduction in the Florid■ tax as erovid•d in 

11 this action with respect to estatas of florid& residents 

12 which are also subiact to tax in oth■r st■t■s, 

13 CS) Except as Provided above or as otherwise directed 

14 by th• aovernina instru�ent, the n•t tax attributabl• to 1■cb 

15 int•r•st shall b• apportioned as follows: 

16 

17 

C•) Far eroP•rty eassin• und•r th• dectd•nt•s will; 

1, Th• n•t tax attributable to nonr•siduarv devius 

18 sh•ll be chars•d to and paid from th, r1siduarv estate whether 

1, or not ■11 interests in th• residuary •state are includ1d in 

20 the measure of th• tax, If the tesiduarv est■t• is 

21 insufficient to P■Y the nit tax attribut■bl• to ■11 

22 nonresiduarv devis,s, th• balance of the n,t tax 1ttributabl1 

23 to nonresidu■rv d•vis•s shall b• •PPortion,d •monq the 

24 r•cipiants of th• nonresiduary devises in th■ proportion that 

2s th• valu1 of ••ch nonr•siduarv d•vis• included in th• m1asur1 

26 of the tax bears to th• total of all nonr•siduarv deyfs1s 

27 includ■d in th• m,asur■ of the tax, 

28 2- Th• net tax attributable to residuary devises shall 

29 b• apportioned a�ona the r•ciPi•nts of th, residuary devises 

30 includ•d in the measure of tax in th■ proportion that th1 

31 value of each residu•rv devise includ1d in the maasur• of the 

1, 
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3 

t cr,1t1d 1 trus 4 other than 

s 1, Tht net tax 1ttr1but1bl1 to nonresidu■rv inter1sts 

6 1h1ll be ch1ra1d to ■nd P■id from th, re1idu1rv Portion of th1 

7 trust, wh1th1r or not all int,rests in the residu■rY Portion 

a 1r1 includ1d in th, measur1 of th, t■¥, If the residu■rv 

' Portion of the trust is insuffici,nt to P■Y th■ ntt tax 

10 attributab1■ to all n°nresiduarv interests, the balance of th, 

11 net tax 1ttributabl1 to nonresiduarv interests shall be 

12 aPPort1001d among th1 rec1Pients of the nonresidu■rv 1nt1r1sts 

13 ia the ProPortion that the v■lue of each nonrtsiduarv interest 

14 included in the Masure of the tax be1rs to th1 total of all 

15 nonresiduarv interests included in th, rneasur, of the tax. 

1, 2, Th, net tax attributable to residuarv inter,sts 

17 shall be ■PPortioned amona th1 reciPients of the residuarv 

11 int,rests includ■d in the m,,sure of tht tax in th, oroPortion 

19 th■t the valu, of each residuarv interest included in the 

20 me1sur1 of the tax bears to the total of all r111du1rv 

21 int,rests included in the J11asur, of th, tax-

22 Cc) Th, n,t tax 1ttributabl1 to an 1nt■r1st in 

23 hom,stead ProP•rtv which is ex,mot from IPPortionment Pursuant 

24 to subsection <2) shall b1 ■PP0rtion1d aaainst th, r,cipients 

2s of other int1r11ts in th, est1t1 or P■ssina under anv 

2, r■vocabl• trust in the following ord,r; 

27 1, Class I; Rec1Pients of int1r1sts not disoosed of 

2a bv th, d1cedent�s will or r,vocable trust which are included 

2, in th, me11ur1 of the f1der1l ,state tax. 

30 

3l 

20 
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1 2- Cl■ss II- Recipients of residuary devis•s •nd 

2 residuary interests that art included in tht me•sur• at th• 

3 f•deral estate tax. 

4 3. Class III: Recipients of nonr•siduarv devises and

5 gonresiduary interests that are included in the measure of the 

6 f•deral est■t• tax. The n•t tax apportioned to a class, if 

7 any, pursuant to this paragraph shall be apportion•d •�ong th• 

a recipients in the class in the proportion that th• valu• of 

, the interest of ••ch bears to the total valu• of all interests 

10 included in that class. 

11 (d) In the application of this subsection, paragraphs 

12 (a), (bl, and (c) shall b• applied to apportion the net tax ta 

13 the recipients of th■ estate and th• recipients of the 

t4 decedent"s revocable trust as if all recipients, other than 

15 th• •state or trusts themselves, were taking under a common 

16 instrument, 

17 (e) The net tax imposed under s, 4980A of the Int•rn•l 

18 Revenue Cod■ shall b■ apportioned among the recipients of the 

1, interests included in the measure of that tax in the 

20 proportion that the value of th■ interest of each bears to the 

21 total valu• of all interests included in the ineasure of that 

22 lllL. 

23 (f) Th• net tax that is not apportioned under 

24 P■raor•Phs <•), (b), and (c;) 1 including I but not limited toe 

25 th■ net tax attributabl• to interests passing by intestacy, 

26 jointly held int•rests passing by survivorship, insur•nce, 

27 properties in which th• decedent h•ld a revers1onarv or 

28 revocable interest, and annuities, sh■ll bt apportioned a�ong 

29 th• recipients of the remaining interests that ■r• included in 

30 th, measure of the tax in the pr9port1on that the value of 

31 

21 
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3 Cal If th, court finds th■t it 11 1neauit1ble to 

4 IPPortion int1r1st, ven1lti11, or both, in th, 111nn1r Provided 

s in e1r1ar1ehs (11-(fl. th, court 1nav ■ss,ss litbilitv far the 

6 oavm,nt th1r1of in th• Mnn,r it finds eau1tabl1, 

7 (h11, Io be 1ttectiv1 as a direction for P■Ymtnt of 

a tax in a manner different from that Provided in this section, 

9 the aovernins instrument must direct that th1 tax be Ptid from 

10 assets that Pass Pursuant to that aovern1ns instrument, 1xcePt 

11 as Provided 10 this section, 

12 2, If the decedent·, will erov1d1s th■t the tax shill 

13 bt 1eeart1oned ■s Provided in tha decedent's revocable truat 

14 bv sp1cif1c reference to tha trust, th, direction in the 

lS rev0c1bl1 trust shall be deemed to be I direction contained in 

16 the will and shall c0ntrol with r■sDect to 01vm■nt of t1xe1 

17 from ■ssets Passino under b0th the will and the r,vocoble 

18 kJ!IL. 

1, 3, A direction in th, decedent's will to nav tax from 

20 th• d1c1dent·s revoc■ble trust is effective if a contrarv 

21 direction is n°t contained in th, trust 19r11m•nt, 

22 4. For a directi0n in a soverninq instrument to be 

23 effectiv■ to dir,ct Pavment of taxes attributable to Pt0oertv 

24 not oassina undtr the aov,rnina instrum,nt from ProPertv 

25 P■ssin• under the aovernina instrum,nt, tht aovernina 

2, instrument must exer,sslv refer to this section, or 1xPresslv 

27 indicate that th, Property eassins under th, a0v1rn1na 

2a instru1nent is to bear the burden of taxation for oroeertv not 

29 oassins und1r th, governing instrument. A direction in th, 

30 gqvernins instrument to the 1ffect that all taxes art to bl 

31 Paid from Proeertv aassina under th, qovernina instrum,nt 

22 
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1 wh,ther attributabl• to property passing und,r th• goyerning 

2 instrument or otherwise sh•ll be effective to direct the 

3 P•Vmant from property passing under the qqyernina instruin,nt 

4 of taxes attributabl• to property not Passing under th■

S governing instru�ent. 

6 s, If ther• is a conflict as to payment of tax•s 

7 b■twe•n th• decedent's will and the governing instrument, the

8 decedent's will controls, except as follows; 

9 a. The qqyerninq instrument shall be •iven effect with 

10 respect to any tax r•mainina unpaid after the •PPlic•tion of 

11 th1 decedent's will• 

12 b- A direction in a governing instrum■nt to pay the 

13 tax attributabl• to assets that pass pursuant to th• aovernina 

14 instrument from assets that pass pursuant to that governing 

15 instruinent shall be effective notwithstanding any conflict 

16 with the decedent's will, unless the tax provision in the 

17 decedent's will expressly overrides the conflicting provision 

18 in the governing instrument. 

19 (6) The personal r■presentativ• or fiduciary shall not 

20 bf; required to transfer to a recipient any prop•r�V in 

21 possession of the personal representative O[ fiduciary which 

22 he or she r■asonably anticipates mav be necessary for the 

23 payment of taxes. Further, the personal reor•s•ntative or 

24 fiduciary shall not be requir•d to transfer any prqperty in 

25 possession of th• personal r•pres•ntative or fiduciary to the 

26 recipi■nt until the amount of th• tax due from th, r•cipi•nt 

27 is paid by the reciPi•nt, If property is transferr•d before 

28 final apportion�ent of the t•x, the recipient shall prov1d1 a 

29 bond or other security for his apportioned liability in the 

30 a�ount and form prescribed by the P1rson•l r•present■tive or 

31 fiduciary, 

23 
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1 (?)Ca> Th■ Person■l revrasent■tiv■ IDIY petition at ■nY 

2 tim for ■n °rd■r of ■PP0rtionment, If no administration has 

3 been collll!encad at IDY time after 90 daYs from the decedent's 

4 death any fiduciarY m■Y Petition for an order of ■Pnortionment 

s in the court in which venut would be PtoP1r for administr■tion 

' of the d■c■dent's est■t■, Formal notice of th■ eatition for 

7 order of ■PPorti 0n�■nt shill be aiven to all interested 

a Ptrsons, At ■nv tim■ ■ft■r 6 months from th• deced■nt's de■th, 

' IDY r1ciPi■nt m■v Petition such court for an ord■r of 

10 aPPortionm■nt, 

11 Cb> The court shill d1t1rmine all issues concernina 

12 ■DPortionment, If the tax to bt IPPortioned h■s not been 

13 f1n1llv d1t1rm1ned, the court shall d1t1rmin1 th, Probable tax 

14 due or t0 bec0me due from all interested Persons, IPPortion 

15 the Prob■ble t■x, and ret1in Jurisdiction over th, Parties 10d 

1, issues to modifv the order of ■PPortionment as 1PProeri1te 

17 until 1ftar the t,x is f101llY determined, 

1a (§)Ca) If the Personal rePres,ntative or fiduci1rv 

19 do1s n°t hav, poss,ssion of sufficient ProPertv 0therwis1 

20 distributable to the reciPient to PAY the tax aoeortioned to 

21 the r1ciP1■nt, whether under this section, the Intern■l 

22 Rev1nu1 Code, or th• aovernina instrumtnt, if •PPlicablt, th, 

23 Ptrsonal reeres1nt1tive or fiduciary shall r,cover the 

24 deficiency in t1x so aovortioned to the r■ciPient; 

25 1, From th■ fiduciary in Possession of the Property to 

2, which th■ tax is aooortion1d, if 1ny; and 

27 2- To th, •xtent of anv d•ficiencv in collection from

2a the fiduciary, or to the ext,nt collecti0n from the fiduciarv 

29 is •xcused Pursuant to subs■ction cg> ■nd 1n all other casts, 

3o from th, recin11nt of the Property to which the tax is 

31 
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1 apportioned, unless r1li1ved of this duty as Provid•d in 

2 subs•ction ( 9 > . 

3 Cb) In •DY action to recover the tax apportioned, the 

4 order of apportionment sh•ll be prim■ faci■ correct, 

5 Ccl In any action for the enforc•ment of an order of 

6 apportionment, th■ court shall ■ward t•x•bl• costs as in 

7 chancery actions, including reasonable attorney"s fees, and 

8 NY award penalties and interest on th• unp■id tax in 

, accordance with eauit■bl• principles. 

10 Cd) This subs■ction shall not authorize the recovery 

11 of any taK from any company issuing insurance included in th1 

12 gross estat■, or fro� ■ny bank, trust company, savings and 

13 loan association, or similar institution with respect to any 

14 account in the name of th• decedent and any other person which 

1S passed by operation of }aw on the decedent's death, 

16 C9)Ca) A Person•! representative or fiduciary who has 

17 the duty under this section of collecting th• appgrtion•d tax 

1& from recipients NY be r,lieved of the duty to collect the t■x 

19 by an ord•r of the court finding: 

20 1. That the estim■ted court costs and attornev's fees 

21 in collecting the apportioned tax from ■ person against who• 

22 the tax has been apportioned will ■!Proximate or exceed the 

23 amount of the r•cov1rY; 

24 2- Th•t the person ag■inst whom the tax h•s b■en 

2§ apportioned is ■ resident of a foreign country other than 

26 Canad■ ■nd refuses to pay the ■PPortioned tax on demand; or 

27 3. Th■t it is impracticable to enforce contribution of 

28 the apportioned tax against a person against whom the tax has 

29 been apportioned in view of th• i•probability of obtaining a 

30 judgment or the i•probability of coll•ction under &DY jydqm,qt 

31 that might be obtained, or otherwise, 

25 
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1 Cb) A Ptrsonal rePr11ent1tiv1 or fiduci,rv shall not 

2 bt li■ble for f1ilur1 to attempt to 1nforc1 collecti0n if the 

3 Ptrsonal reRresentativ, or fiduciarv reasonablv believes it 

4 would h1v1 b11n econo�ic■llY imPracticable, 

s (10) ADY ■PPortion■d tax th1t is not coll1ct1d shall

' be re1PP0rtion1d in accordance with this section as if th■ 

7 Portion of the ProPertY to which the uncollect1d tax bid b1en 

a aPPortioned had be,n exempt. 

' (11) Nothina in this a,ction shall limit th• riaht of

10 anY Person who has P■id mar, than th, amount of the tax 

11 apportionabl■ to such Person, calculated as if ■111eo0rt1001d 

12 amounts would b1 collected, to obtain contribution from those 

13 who have not Paid the full amount of the tax aneortion■ble to 

14 the�, calcul■ted as if all aPPortiontd amounts w0uld be

15 c011ect,d, and that risht is hereby conferr■d· In ■DY action 

1, to tnforca contributi0n, the court shill ■ward taxabl■ costs 

17 as 10 chanc■rv actions, including reas0n■ble 1ttorn1v's fees, 

18 C12) Nothing herein contained shall be construed to 

1, r,auire th, Dersonal reDrtsentative or fiduciarv to P■Y anv 

20 tax levi•d or asstssed bY anY foreian country, unless sPecific 

21 d1r•cti0ns to that eff•ct are cont11ned in th, will or other 

22 instrument undtr which the personal reeresantative or 

23 fiduciary i• actina.

24 Section ,. Section 738.12, Florida Statutes, is 

25 amend■d to re&d: 

2, 

27 

738.12 Underproductiv■ praparty.--

(1)(a) If the total principal of a trust does not in 

28 any y■■r yi■ld a n■t incom■ of at least 3 p■rc■nt of its 

29 market valu■ (including ■s inca�• th■ v■lu■ of any b■n■f1c1■l 

30 us■ of th■ praparty by th■ incam■ b■nefici■ryl, the trust■■ 

31 shall pay ta th■ incom■ b■n■ficiary ■n ■mount ■qual ta 1hl. 

26 
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1 excess of 3 percent of th■ value of the principal, based upon 

2 the market value at the beginning of the cal•ndar year.a......!lll£ 

3 the trust income paid to the income beneficiary in that year. 

4 This amount shall be paid to th■ incoin. beneficiary using the 

S first principal cash available. 

6 (b) In the event of a termination or initiation of a 

7 trust, or th■ ter�ination of a beneficial income interest of a 

8 trust, for ■ period of less than 12 months, th■ •�ount to be 

q paid to the inco�e beneficiary shall be prorated 

10 proportionately with th• length of the time of his interest in 

11 th■ trust and in accordance with s. 738.03. 

12 Cc) For purposes of this subs■ction, a bentfici■ry is 

13 considered to be an income beneficiary only if th• trust 

14 instru ... nt is irreyocabl• ■nd requires that th■ n■t inco1119 

15 from the trust be paid to the beneficiary. paym1nt under this 

1, subsection may not be made to ■ beneficiary who may r•C!1V• 

17 trust income only in the discretion of th• trustee. 

18 (2) Upon the sal■ of the property the income 

1, b■neficiary shall not be entitled to any portion of th■ 

20 proceeds of sale, except that any amount determin■d in 

21 .subsection (1) that remains unpaid at the time of sale shall 

22 be paid therefrom. 

23 f3�--If-by-the-t■rms-of-th■-tr•st-any-portion-■f-the 

24 income-�s-t■-be-r■t■ined-by-the-trustee-or-disposed-of-other 

25 than-by-payment-to-an-income-b■nefic%■ry;-such-portian-of-the 

26 amount-determined-�n-subsection-t1J-shall-be-ret■ined-or 

27 disposed-of-as-pro•ided-by-the-ter�s-of-the-tr•st� 

28 Section 10. This ■ct sh■ll take effect upon becoming■ 

2, law, except that section 8 of this act shall take ■ffect 

30 October 1, 1998, and shall apply to the estates of decedents 

31 dying on or after October 1, 1998, and section , of this ■ct 

27 
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1
1 

shall take effect upon beco•ing law and shall bei applicable to 

2 all trusts, whenever executed. 

3 

4 

5 

i 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2i 

27 

28 

29 

30 

31 

••••••••••••••••••••••••••••••••••••••••• 

HOUSE SUKlllRY 

Provides a stateN1nt of the rule against pereatuities. 
Modifies various statutes regulating th• administration 
of trusts and estates. Authorizes a not-for-profit 
corporation orvanized for charitable or religious 
purposes in this state which has qualified as a 
court-appointed guardian prior to January 1, 1,,,, and is 
a tax-exempt organization to act as an attorney in fact. 
Defines tha term nright of revocation" for purposes of 
the priority given to the payment of expanses and 
obli9ations of■ deceased"s estate. Revises prascrib•d 
raquira�ents for the execution of an expressed trust. 
Authorizes the trustee of■ trust and an attorney to 
agree to the compensation to ba paid to the attorney in 
an e•ount different from the amount prescribed ins. 
737.2041, F.S., for services r■latad to the initial 
administration of a trust specified in s. 737.707(3) 
F.S. Provides for determining fees for an attorney who is 
retained for limited services Revises a provision of 
law governing notice of trust to provide that the clerk 
shall sand a copy of any cavaat filed regarding th■ 
settlor to the trust■■ and a copy of the notice of trust 
to the caveetor. Revises the list of services of an 
attorney which constitute ordinary services in an initial 
trust administration. Deletes an exception from th■ 
■eplicability of presumptive f■■s for a corporat• 
fiduciary serving as a trustee or cotrustee. Revises the 
duty of a trust•• to infor� and account to beneficiaries 
of trusts specified ins. 733.707(3), F.S. Revises 
provisions relating to th■ a�portioninent of estate taxes. 
Provides conditions under which a trust beneficiary is 
considered an inco�• beneficiary. 
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BILL#· 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON 

REAL PROPERTY & PROBATE 
BILL RESEARCH & ECONOMIC IMPACT STATEMENT 

HB 1411 

RELATING TO. The Administration of Trusts and Estates 

SPONSOR(S)· Representative Bloom 

STATUTE(S) AFFECTED: Amending sections 689.255, 709 08, 733.707, 737.111, 737 2041, 
737.303, 737.308, 733.817, and 738.12, Florida Statutes 

COMPANION BILL(S): CS/SB's 818, 1136, & 1242 

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE 
(1) REAL PROPERTY & PROBATE
(2)
(3)
(4)
(5)

I. SUMMARY·

HB 1411 makes the following changes relating to the adm 1nistration of trusts and estates

■ amends the rule against perpetuities;

■ amends the durable power of attorney statute to permit certain not-for-profit corporations
to act as an attorney in fact,

■ provides a def1rnt1on of revocable trusts,

■ clarifies the effective date for the trust execution changes effective October 1, 1995, and
also clarifies that the provisions of this section do not apply to specified retirement
plans;

■ amends provision relating to attorney's fees in representing a trustee,

■ removes the words "or beneficiary" from section 737.303(4)(c}, Florida Statutes;

■ requires the clerk to send a copy of any caveat filed to the trustee and the notice of trust
to any caveator, unless there Is a probate proceeding pending and the personal
representative and the trustee are the same,

■ substantial rewording and amendment to section 733 817, Florida Statutes, relating to
apportionment of estate taxes, in order to align the state and federal tax codes

■ section 738.12, Florida Statutes, relating to underproductive property, Is amended to
provide that a beneficiary is an income beneficiary only 1f the trust instrument is
irrevocable and requires that the net income from the trust be paid to the benefIcIary

The bill takes effect upon becoming a law, except that the section on apportionment of estate 
taxes takes effect October 1, 1998, and applies to the estates of decedents dying on or after 
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October 1, 1998, and the section on underproductive property takes effect upon becoming law 
and is applicable to all trusts, whenever executed 

This bill should not have a fiscal impact on state or local governments. 

II SUBSTANTIVE RESEARCH: 

A. PRESENT SITUATION

Rule Against Perpetuities

Section 689.225, Florida Statutes, Is the "Florida Uniform Statutory Rule Against
Perpetuities." Subsection (2) provides a statement of the rule.

A nonvested property interest In real or personal property is invalid unless when the 
interest is created, it is certain to vest or terminate no later than 21 years after the 
death of an individual then alive; or the interest either vests or terminates within 90 
years after its creation 

A general power of appointment not presently exercisable because of a condition 
precedent is invalid unless: when the power Is created, the cond1tion precedent Is 
certain to be satisfied or become impossible to satisfy no later than 21 years after 
the death of an ind1vIdual then alive; or the condIt1on precedent either Is sat1sf1ed or 
becomes impossible to satisfy w1th1n 90 years after its creation. 

A nongeneral power of appointment or a general testamentary power of appointment 
is invalid unless· when the power Is created, 1t Is certain to be irrevocably exercised 
or otherwise to terminate no later than 21 years after the death of an 1nd1v1dual then 
alive; or the power is irrevocably exercised or otherwise terminates w1th1n 90 years 
after its creation. 

In determining whether a nonvested property interest or a power of appointment Is 
valid, the possibility that a child will be born to an individual after the ind1v1dual's 
death Is disregarded 

Probate 

Section 733.707, Florida Statutes, provides for the personal representative's payment 
of the expenses of the administration and obligations of the estate. Section 733. 707(3), 
Florida Statutes, provides that any portion of a trust with respect to which a decedent 
who is the granter has at the decedent's death a right of revocation, as defined in 
paragraph (c), either alone or In coniunct1on with any other person, is liable for the 
expenses of the administration of the decedent's estate and enforceable claims of the 
decedent's creditors to the extent the decedent's estate is insufficient to pay Paragraph 
( c) contains no definitions During the 1995 Legislative session, this section of law was
amended. There were two floor amendments to the bill relating to this section. One of
those amendments would have change the reference to paragraph (c), to a reference to 
paragraph (e), and would have inserted the definition However, due to an overlap In
the amendments this change did not occur.
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Section 733 707(3)(a), Florida Statutes, provides that, for purposes of subsection (3), 
any trusts established as part of, and all payments from either an employee annuity 
described in s 403 of the Internal Revenue Code of 1986, as amended, an Individual 
Retirement Account, as described in s. 408 of the Internal Revenue Code of 1986, as 
amended, a Keogh (HR-10) Plan, or a retirement or other plan established by a 
corporation which is qualified under s. 401 of the Internal Revenue Code of 1986, as 
amended, are not to be considered a trust over which the decedent has a right of 
revocation. 

Section 737 111, Florida Statutes, was enacted in 1995 and took effect October 1, 1995. 
Ch. 95-401, s. 11, at 3287, Laws of Fla. The section provides that the testamentary 
aspects of a trust are invalid unless the trust is executed with the formalities required for 
the execution of a will. Also, the testamentary aspects of an amendment to a trust are 
invalid unless the amendment is executed with the same formalities as are required for a 
will. For the purposes of this section, the term "testamentary aspects" means those 
provisions of the trust that dispose of the trust property on the death of the settler other 
than to the settler's estate This provIsIon was intended to be prospective only 
However, many residents of the state have contacted the House of Representatives 
after the enactment of this provision, complaining that their attorney's are advising them 
that their trusts are invalid unless they are re-executed with the formalities required for 
the execution of a will. 

Section 737 303, Florida Statutes, sets out the duty of a trustee to inform and account to 
benef1c1aries. The trustee shall keep the beneficiaries of the trust reasonably informed 
of the trust and its adm 1nistration. A beneficiary Is entitled to a statement of the 
accounts of the trust annually and upon term 1nat1on of the trust or upon change of the 
trustee except that, In the case of a trust described In s. 733.707(3), Florida Statues, the 
trustee's duties extend only to the granter or benef1c1ary or the legal representative of 
the granter or beneficiary during the grantor's lifetime Section 737.303(4)(e}, Florida 
Statutes, provides that all rights which the section provides to a beneficiary may be 
asserted by a legal representative or natural guardian of the beneficiary Notice of the 
trustee's acceptance of the trust and the statement of accounts provided to a 
representative of the benef1c1ary binds the benef1c1ary. 

Section 737 .308, Florida Statutes, requires that, upon the death of a settler of a trust 
described in s 737 707(3), the trustee must file a notice of trust with the court of the 
county of the settler's domicile and the court having Jurisdiction of the settler's estate. 
The clerk must file and index the notice of trust in the same manner as a caveat, unless 
there exists a probate proceeding for the settler's estate, in which case the notice of 
trust must be filed In the probate proceeding. The clerk Is required to notify the trustee of 
any probate proceeding and to notify the personal representative of the notice of trust 
However, if there is no probate proceeding, but a trust exists and there are caveators, 
there is no requirement that the clerk send a notice of trust to the caveators, nor must 
the clerk send the trustee copies of the caveats. 

Durable Power of Attorney 

Prior to October 1, 1995, the durable power of attorney statute did not prescribe or limit 
who could serve as an attorney In fact. As amended In 1995, section 709 08(2), Florida 
Statutes, limits who can serve to either a natural person who is 18 years of age or older 
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and is of sound mind or a financial institution as defined in Chapter 655 with trust 
powers. Ch. 95-401, s. 17, at 3292, Laws of Fla 

Trustee's Attorney's Fees 

Section 737 .2041, Florida Statutes, provides that the attorney retained by the trustee of 
a trust described In s. 733 707(3), Florida Statutes, Is entitled to reasonable 
compensation for legal services rendered in the initial adm1n1stration of the trust payable 
from the assets of the trust without court order. The attorney, the trustee, and persons 
bearing the impact of the compensation may agree to compensation determined In a 
different manner than provided in this section. 

Compensation for ordinary services based upon the value of the trust assets 
immediately following the settler's death and the income earned by the trust during initial 
administration at the rate of 75 percent of the schedule provided in 
section 733.6171 (3)(a)-(h), Florida Statutes, Is presumed to be reasonable 
compensation for attorneys in initial trust administration. This section provides that 
ordinary services of the attorney for a trustee include legal advice and representation 
relating to a list of possible duties of the trustee 

\/\/hen a corporate fiduciary is serving as trustee or cotrustee, the presumptive fee for 
ordinary services and the list of what constitutes ordinary services does not apply, and 
what constitutes ordinary services and reasonable compensation for those services is 
instead determined under the particular facts and circumstances applicable to that trust 
In addition to the attorney's fees for ordinary services, the attorney for the trustee is 
allowed further reasonable compensation for any extraordinary service \/\/hat constitutes 
an extraordinary service may vary depending on many factors, including the size of the 
trust. The statute sets forth a list of some services which constitute extraordinary 
services 

Upon petition of any interested person In a proceeding to review the compensation paid 
or to be paid to the attorney for the trustee, the court may increase or decrease the 
compensation for ordinary services of the attorney for the trustee or award 
compensation for extraordinary services if the facts and circumstances of the particular 
administration warrant. In determining reasonable compensation, the court Is to 
consider all of a list of factors set forth in the section, giving such weight to each as II 
may determine to be appropriate 

Apportionment of Estate Tax 

Section 733.817, Florida Statutes, provides for apportionment of estate taxes. Any estate or 
other death tax shall be apportioned In the following manner· 

If a part of the estate passed under a will by reference to a specific property or in any 
other nonres1duary form, exclusive of property over which the decedent had a power of 
appointment as defined from time to time under the estate tax laws of the United States, 
the net amount of the tax attributable to II shall be charged to and paid from the 
residuary estate without requiring contribution from persons receIvIng the interests, 
except as otherwise directed by the governing instrument In the event the residuary 
estate is insufficient to pay the tax attributable to the interests, any balance of the tax 
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shall be equitably apportioned among the recipients of the interests in the proportions 
that the value of each interest included in the measure of the tax bears to the total of all 
interests so included, except as otherwise directed by the governing instrument 

If a part of the estate passed under the will as a residuary interest, exclusive of property 
over which the decedent had power of appointment, the net amount of tax attributable to 
it shall be equitably apportioned among the residuary beneficiaries in the proportions 
that the value of the residuary interest of each included 1n the measure of the tax bears 
to the total of all residuary interests so included, except as otherwise directed by the 
governing instrument. \A/hen a residuary interest is a temporary interest, the tax 
attributable to it shall be charged to corpus and not apportioned between temporary and 
remainder interests 

If a part of the property concerning which the tax is levied or assessed 1s held under the 
terms of any trust created inter v1vos, then, unless the governing instrument directs 
otherwise: 

If any portion of the trust is directed to pass or to be held 1n further trust by reference 
to a specific property, or type of property, fund, sum, or statutory amount, or 1n any 
other nonres1duary form, the net amount of the tax attributable to that portion must 
be charged to and paid from the corpus of the residuary share of the trust without 
requiring contribution from the nonresiduary interest or the persons rece1v1ng or 
benefiting from that interest. If the residuary portion of the trust is insufficient to pay 
the tax attributable to all nonresiduary interests, any balance of the tax must be 
equitably apportioned among the recipients of those interests 1n the proportions that 
the value of each interest included in the measure of the tax bears to the total of all 
interest so included. 

The net amount of the tax directly attributable to the residuary share of the trust, if 
any, must be charged as follows the net amount of the tax attributable to each 
residuary temporary interest must be charged to that portion of residuary principal 
that supports the temporary interest without apportionment, and the net amount of 
the tax attributable to the balance of the residuary share must be equitably 
apportioned among the residuary beneficiaries, by charge to the corpus of their 
interest in the proportions that the value of the residuary interest of each included in 
the measure of the tax bears to the total of all residuary interests included. 

Real property or mobile home homesteads that are exempt from execution by law 
shall be exempt from apportionment of taxes Persons taking an interest 1n the 
homesteads shall not be liable for apportionment of taxes on account of the 
homesteads. The net amount of the tax attributable to homestead property shall be 
paid from other assets of any trust or the estate subJect to administration in the order 
as directed by the governing instrument or, absent this direction, in the following 
order: 

Property not disposed of by the will or trust. 

Property passing as the residuary estate. 

Property not specifically or demonstratively devised. 
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Property specifically or demonstratively devised. 

The balance of the net amount of the tax shall be equitably apportioned among, and paid by, 
the recipients and beneficiaries of the properties or interests, in the proportion that the value 
of the property or interest of each included in the measure of the tax bears to the total value 
of all the properties and interests included In the measure of the tax, except as otherwise 
directed by the governing instrument With respect to a temporary interest not in trust, the 
amount charged to the recIpIents or beneficiaries shall not be apportioned between 
temporary and remainder interests but shall be charged to and paid out of the corpus of the 
property or fund, except as otherwise directed by the governing instrument. 

Nothing contained in this section shall be construed to require the personal representative 
or other concerned fiduciary to pay any estate, inheritance, or other death taxes levied or 
assessed by any foreign country, unless specific dIrect1ons to that effect are contained in the 
will or other instrument under which the fiduciary is acting 

A direction against apportionment under this section may be explicit or implicit from the 
terms of the governing instrument, but must be clear and unequivocal, provided, however, 
that an implicit direction against apportionment is not sufficient to avoid the apportionment 
under state or applicable federal law unless the court also finds that the testator considered 
and made a deliberate and informed decision about the burden of taxation 

No personal representative or other fiduciary shall be required to transfer any property until 
the amount of any tax due from the transferee is paid or, 1f the apportionment of tax has not 
been determined, until adequate security Is furnished for the payment. The fiduciary shall 
not be required to distribute assets that he reasonably anticipates may be necessary to pay 
any state or federal taxes. 

After the amount of all estate, inheritance, and death taxes is finally determined, the 
personal representative or other fiduciary shall petition for an order of apportionment and 
shall give formal notice of the petIt1on and the hearing to all interested persons. 

Underproductive Property 

Section 738 12, Florida Statutes, provides for underproductive trust property. If the total 
principal of a trust does not In any year yield a net income of at least 3 percent of its market 
value (including as income the value of any beneficial use of the property by the income 
beneficiary), the trustee shall pay to the income beneficiary an amount equal to 3 percent of 
the value of the principal, based upon the market value at the beginning of the calendar 
year This amount shall be paid to the income beneficiary using the first principal cash 
available. 

In the event of a termination or initiation of a trust, or the termination of a beneficial income 
interest of a trust, for a period of less than 12 months, the amount to be paid to the income 
beneficiary shall be prorated proportionately with the length of the time of his interest In the 
trust. Upon the sale of the property the income beneficiary shall not be entitled to any 
portion of the proceeds of sale, except any amount previously owing and unpaid from the 3 
percent of principal computation above sale shall be paid therefrom 

If by the terms of the trust any portion of the income Is to be retained by the trustee or 
disposed of other than by payment to an income beneficiary, such portion of the amount 
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determined in the 3 percent of principal computation above shall be retained or disposed of 
as provided by the terms of the trust. 

B EFFECT OF PROPOSED CHANGES· 

HB 1411 makes several changes relating to the adm1nistrat1on of trusts and estates 
The bill amends the rule against perpetuities, to provide that certain language In a 
governing instrument is inoperative to the extent that it produces a period of time that 
exceeds 21 years after the death of the survivor of the specified lives, 1f In measuring a 
period from the creation of a trust or other property arrangement, the provIsIon operates 
according to the specified subparagraphs. 

The bill amends the durable power of attorney statute to permit certain not-for-profit 
corporations to act as an attorney in fact. A definition of revocable trusts which was 
inadvertently left out of the 1995 Legislation, is provided in the bill. The bill clarifies the 
effective date for the trust execution changes effective October 1, 1995, and also 
clarifies that the provisions of this section do not apply to specified retirement plans 
The bill corrects a glitch, removing the words "or beneficiary" from section 737 303(4)(c), 
Florida Statutes. 

The bill amends provIsIon relating to attorney's fees In representing a trustee 

The bill requires the clerk to send a copy of any caveat filed to the trustee and the notice 
of trust to any caveator, unless there is a probate proceeding pending and the personal 
representative and the trustee are the same. This fills a void with regard to a lack of 
notice when there Is no probate estate, yet there are creditors, and a trust from which 
the creditors may be able to recover. 

The bill substantially rewords and amends section 733.817, Florida Statutes, relating to 
apportionment of estate taxes, In order to align the state and federal tax codes This 
section applies only If the will does not provide for the handling of taxes 

Section 738.12, Florida Statutes, relating to underproductive property, Is amended to 
provide that a beneficiary is an income beneficiary only if the trust instrument Is 
irrevocable and requires that the net income from the trust be paid to the beneficiary 
Payment under this subsection may not be made to a beneficiary who may receive trust 
income only In the discretion of the trustee. 

The bill takes effect upon becoming a law, except that the section on apportionment of 
estate taxes takes effect October 1, 1998, and applies to the estates of decedents dying 
on or after October 1, 1998, and the section on underproductive property takes effect 
upon becoming law and is applicable to all trusts, whenever executed. 

C APPLICATION OF PRINCIPLES: 
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1. Less Government:

a Does the bill create, increase or reduce, either directly or indirectly. 

(1) any authority to make rules or adJudicate disputes?

The bill changes the law relating to trusts and estate adm1nistrat1on This
will have an affect on disputes in this area

(2) any new responsib1ht1es, obligations or work for other governmental or
private organizations or individuals?

The bill requires clerks of court to send a copy of any caveat filed to the
trustee and the notice of trust to any caveator, unless a probate proceeding
is pending and the personal representative and the trustee are the same.
Current law does not require this

(3) any entitlement to a government service or benefit?

See (2) above

b. If an agency or program is eliminated or reduced·

(1) what responsib1lit1es, costs and powers are passed on to another program,
agency, level of government, or private entity?

N/A

(2) what Is the cost of such responsibility at the new level/agency?

N/A

(3) how Is the new agency accountable to the people governed?

N/A

2. Lower TaJCes:

a Does the bill increase anyone's taxes? 

No. 
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b Does the bill require or authorize an increase in any fees? 

No 

c. Does the bill reduce total taxes, both rates and revenues?

No.

d Does the bill reduce total fees, both rates and revenues? 

No. 

e Does the bill authorize any fee or tax increase by any local government? 

No 

3 Personal Responsibility 

a Does the bill reduce or eliminate an entitlement to government services or 
subsidy? 

N/A 

b. Do the beneficiaries of the leg1slat1on directly pay any portion of the cost of
implementation and operation?

No

4. Individual Freedom:

a Does the bill increase the allowable options of individuals or private 
organizations/associations to conduct their own affairs? 

The bill permits certain not-for-profit corporations to act as an attorney in fact 
This will permit individuals to seek assistance from these corporations through 
a durable power of attorney This 1s not currently available 

b. Does the bill prohibit, or create new government interference with, any presently
lawful activity?

NIA

5 Family Empowerment. 
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a If the bill purports to provide services to families or children: 

(1) VI/ho evaluates the family's needs?

NIA

(2) VI/ho makes the decIsIons?

NIA

(3) Are private alternatives permitted?

NIA

(4) Are families required to participate in a program?

NIA

(5) Are families penalized for not particIpat1ng in a program?

N/A

b. Does the bill directly affect the legal rights and obligations between family
members?

The bill effects trusts and estates and the beneficiaries of trusts and estates,
therefore, 11 does effect rights and obligations between family members as
specified

c. If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority.

(1) parents and guardians?

N/A

(2) service providers?

NIA

(3) government employees/agencies?

NIA
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D SECTION-BY-SECTION RESEARCH· 

Section 1. 

Section 689.225(2), Florida Statutes, relating to the rule against perpetuities, Is 
amended to provide that language in a governing instrument Is 1noperatIve to the extent 
that it produces a period of time that exceeds 21 years after the death of the survivor of 
the specified lives, if, In measuring a period from the creation of a trust or other property 
arrangement, that language seeks to disallow the vesting or termination of any interest 
or trust beyond, seeks to postpone the vesting or termination of any interest or trust 
until, or seeks to operate In effect in any similar fashion upon, the later of· 

The expiration of a period of time not exceeding 21 years after the death of a 
specified life or the survivor of specified lives, or upon the death of a specified life or 
the death of the survivor of specified lives in being at the creation of the trust or 
other property arrangement, or 

The expiration of a period of time that exceeds or might exceed 21 years after the 
death of the survivor of lives In being at the creation of the trust or other property 
arrangement. 

The new language is intended to coordinate with the Internal Revenue Service (IRS) 
position with respect to application of generation sk1pp1ng transfer tax issues to trusts The 
generation skipping tax provisions of the IRS were adopted In Florida In 1995 

Section 2. 

The bill amends section 709 08, Florida Statutes, to provide that a not-for-profit corporation, 
organized for charitable or religious purposes, which has qualified as a court-appointed 
guardian prior to January 1, 1996, and which Is a tax-exempt 26 U.S C. 501 (c)(3) 
corporation, may act as an attorney In fact if the assets of the principal are not used in any 
way for the benefit of the corporation It Is unclear why this provision Is limited to specified 
not-for-profit corporations who were appointed as a guardian prior to January 1, 1996 

Section 3. 

The bill amends section 733.707, Florida Statutes, by inserting the mIssIng definition of the 
term "right of revocation • The term is defined as a power retained by the decedent, held in 
any capacity, to: amend or revoke the trust and revest the principal of the trust In the 
decedent; or withdraw or appoint the principal of the trust to or for the decedent's benefit 

Section 4. 

The bill amends section 737 .111, Florida Statutes, to provide that it does not apply to trusts 
established as part of an employee annuity, an lnd1v1dual Retirement Account, a Keogh 
Plan, or a retirement plan The bill also establishes that the section does not apply to trust 
instruments executed prior to October 1, 1995. 
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Section 5. 

The bill amends section 737.2041, Florida Statutes, to provide that a trustee and an attorney 
may agree to compensation different from that provided in the section The agreement 1s not 
binding upon a person who bears the impact of the compensation unless that person is a 
party to the agreement ·or otherwise consents to be bound by the agreement " 
Compensation based upon the value of the trust assets and the income earned during initial 
administration is presumed to be reasonable total compensation for ordinary services for all

attorneys employed to advise the trustee during initial trust administration If a trustee 
retains an attorney for limited, specific legal services, compensation is to be as provided in 
the agreement. If the agreement does not specify compensation, it 1s to be determined by 
the factors set out 1n the subsection prov1d1ng for court determ1nat1on of reasonable attorney 
compensation. Finally, the bill deletes references to corporate f1duc1aries, thus sub1ect1ng 
corporate fiduciary trustees to the same prov1s1ons as other trustees. 

Section 6. 

The bill amends section 737.303(4)(c), Florida Statutes, by deleting the term benef1c1ary, 
thereby requiring that the trustee give the annual report and other specified reports only to 
the grantor during the grantor's lifetime 

Section 7. 

The bill amends section 737 308, Florida Statutes, concerning the trustee's duty to file a 
notice of trust upon the death of the settlor to require that the clerk send a copy of any 
caveat filed regarding the settlor to the trustee, and send the notice of trust to any caveator, 
unless there is a probate proceeding pending and the personal representative and the 
trustee are the same. This provides a link between the trustee and the caveator when there 
1s no probate estate. 

Section 8. 

The bill substantially rewords and amends section 733 817, Florida Statutes. 

Section 733.817(1 )(a)-(g), Florida Statutes, amends the definitions of the following terms. 
governing instrument, included in the measure of the tax, temporary interest, and value 
This section creates definitions for the following terms: fiduciary, gross estate, internal 
revenue code, net tax, nonresiduary devise, nonres1duary interest, rec1p1ent, residuary 
devise, residuary interest, revocable trust, state, tax, and tentative Florida tax 

Section 733.817(2), Florida Statutes, provides that an interest 1n homestead property shall 
be exempt from the apportionment of taxes 1f the interest passes to a person to whom inures 
the decedent's exemption form forced sale under the State Constitution 

Section 733 817(3), Florida Statutes, provides that the net tax attributable to the interests 
included 1n the measure of each tax shall be determined by the proportion that the value of 
each interest included 1n the measure of the tax bears to the total value of all interests 
included in the tax measure However. 

(a) The net tax attributable to interests included by reason of s. 2044 of the Internal
Revenue Code (IRC) shall be determined as provided in the IRC and the amount so
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determined shall be deducted from the tax to determine the net tax attributable to all 
remaining interests. 

(b) The foreign tax credit shall be allocated among the recipients of interests finally
charged with the payment of the foreign tax in reduction of any federal estate tax
chargeable to the recipients of the foreign interests, whether or not any federal estate
tax Is attributable to the foreign interests.

(c) The reduction In the Florida tax on the estate of a Florida resident for tax paid to
other states shall be allocated as follows:

1 If the net tax paid on a property to another state is greater than or equal to the 
tentative Florida tax attributable to the property, none of the Florida tax is 
attributable to the property. 

2. If the net tax paid on a property to another state Is less than the tentative Florida
tax attributable to the property, the net Florida tax attributable to the property Is the
excess of the tentative Florida tax over the tax payable to the other state.

3. Any remaining net Florida tax shall be attributable to property included exclusive
of property taxable in other states.

4. The net federal tax attributable to the property subject to tax In the other state
must be determined as 1f it were located in the state

(d) The tax attributable to a temporary interest Is regarded as attributable to the
principal that supports the temporary interest.

(4) Except as otherwise effectively directed by the governing instrument, 1f the !RC applies
to apportion federal tax against recipients of certain interests, all net taxes, including taxes
levied by the state attributable to each type of interest, shall be apportioned against the
rec1p1ents of all interests of that type In the proportion that the value of each interest of that
type included In the measure of the tax bears to the total of all interests of that type included
in the measure of the tax The provisions of this subsection do not affect allocation of the
reduction in the Florida tax as provided In this section regarding estates of Florida residents
which are also subject to tax in other states.

(5) Except as provided above or as otherwise directed in the governing documents, the net
tax attributable to each interest shall be apportioned as follows:

(a) For property passing under the decedent's will:

1. The net tax attributable to nonres1duary devises shall be charged to and paid
from the residuary estate. If the residuary estate is insufficient to pay the net tax
attributable to all nonresiduary devises, the balance of the tax shall be apportioned
among the recipients of the nonresIduary devises.

2 The net tax attributable to residuary devises shall be apportioned among the 
recipients of residuary devises 
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(b) For property passing under the terms of a trust other than a trust created by the
decedent's will.

1 The net tax attributable to nonresiduary interests shall be charged to and paid 
from the residuary portion of the trust. If the residuary portion is insufficient to pay 
the net tax attributable to all nonresiduary devises, the balance of the tax shall be 
apportioned among the recipients of the nonresiduary interests. 

2. The net tax attributable to residuary interests shall be apportioned among the
recipients of the residuary interests

(c) The net tax attributable to an interest In homestead property shall be apportioned
against the recIpIents of other interests in the estate or passing under any revocable
trust

(d) This apportionment Is to be made as 1f all recIpIents were taking under a common
instrument

(e) The net tax imposed under s 4980A of the IRC shall be apportioned among the
recipients of the interests included In the measure of that tax in the proportion that the
value of the interest of each bears to the total value of all interests included In the
measure.

(f) The net tax that Is nor apportioned under paragraphs (a}, (b}, and (c}, shall be
apportioned among the recIpIents of the remaining interests that are included int he
measure of the tax in the proportion that the value of each such interest bears to the
total value of all the remaining interests included in the measure of the tax.

(g) If a court finds it inequitable to apportion the tax as directed by the statutes, 11 may
assess liability for the payment of taxes In the manner it finds equitable.

(h) To be effective as a d1rect1on for payment of tax in a manner different from that
provided, the governing instrument must direct that the tax be paid from assets which
pass pursuant to the governing instrument except as provided in this section.

(6) A personal representative or fiduciary is not to be required to transfer to a recIpIent any
property which he or she reasonably ant1c1pates may be necessary for payment of taxes nor
to transfer any property until the amount of taxes due from the rec1p1ent Is paid by the
recipient.

(7) The personal representative may petition at any time for an order of apportionment If no
administration has been commenced at any time after 90 days from the decedent's death,
any fiduciary may petition for an order of apportionment in the court in which venue would be
proper for administration.

(8) If the personal representative or fiduciary does not have possession of sufficient
property otherwise distributable to the recipient to pay the tax apportioned to the recipient,
the personal representative or fiduciary is to recover the def1c1ency from the f1duc1ary In
possession of the property to which the tax is proportioned or from the recipient.
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(9) A personal representative or fiduciary who has the duty of collecting the apportioned tax
may be relieved of this duty by order of the court upon specified findings.

(10) Any apportioned tax that is not collected shall be reapportioned as if the portion of the
property to which the uncollected tax had been apportioned was exempt

(11) Nothing in this section shall limit the right of any person who has paid more than the
amount of the tax apportionable to that person, to obtain contribution from those who have
not paid the full amount of their portion of the tax.

(12) Nothing herein shall be construed to require the personal representative or fiduciary to
pay any tax levied or assessed by any foreign country, unless specific directions to that
effect are contained int he will or other instrument.

Section 9. 

The bill amends section 738.12, Florida Statutes, on underproductive trust property. Under 
the bill, 1f the total principal of a trust does not in any year yield a net income of at least 3 
percent of its market value, instead of the trustee paying the income beneficiary an amount 
equal to 3 percent of the value of the principal, based upon the market value at the 
beginning of the calendar year, the trustee would pay the income beneficiary an amount 
equal to the excess of 3 percent of the value of the principal, based upon the market value at 
the beginning of the calendar year, over the trust income paid to the income beneficiary In 
that year. 

The bill adds that, for purposes of the 3 percent calculation, a beneficiary Is considered to 
be an income beneficiary only if the trust instrument Is irrevocable and requires that the net 
income from the trust be paid to the benef1c1ary. Payment under this subsection may not be 
made to a benef1c1ary who may receive trust income only In the discretion of the trustee 

The bill deletes the existing language on retention of a portion of the income by the trustee 

Section 10. 

The bill takes effect upon becoming a law, except that the section on apportionment of 
estate taxes takes effect October 1, 1998, and applies to the estates of decedents dying on 
or after October 1, 1998, and the section on underproduct1ve property takes effect upon 
becoming law and Is applicable to all trusts, whenever executed. 

Ill. FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT. 

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects·

None.
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2. Recurring Effects·

None.

3 Long Run Effects Other Than Normal Growth: 

Unknown. 

4. Total Revenues and Exe_enditures:

N/A

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A VI/HOLE: 

1 Non-recurring Effects. 

Unknown 

2 Recurring Effects. 

The bill requires clerks of court to send a copy of any caveat filed to the trustee and 
to send the notice of trust to any caveator, unless there is a probate proceeding 
pending and the personal representative and the trustee are the same Currently, 
this does not occur. It Is unclear what impact this will have on the clerks of court. 

3. Long B.1..m_ Effects Other Than Normal Growth:

Unknown.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

1. Direct Private Sector Costs·

Unknown.

2. Direct Private Sector Benefits:

Certain not-for-profit corporations will be able to act as attorneys In fact. This is
currently prohibited. The bill clarifies that the provIsIons requInng that trusts
containing testamentary aspects be executed with the formalities of a will are
prospective only. This should stop the current practice of some attorneys who are
recommending that their clients have their existing trust instruments redrawn to
comply with the law as changed in 1995

3. Effects on Competition, Private Enterprise and Employment Markets:

Unknown
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D. FISCAL COMMENTS:

IV. CONSEQUENCES OF ARTICLE VII, $�CTION 18 OF THE FLORIDA CONSTITUTION.

A APPLICABILITY OF THE MANDATES PROVISION:

Article VII, Section 18 of the Florida Constitution provides in part· 

(a) No county or municipality shall be bound by any general law
requiring such county or municipality to spend funds or to take an action
requiring the expenditure of funds unless the legislature has determined
that such law fulfills an important state interest and unless·

If the fiscal impact is insignificant, then the proposed law is exempt from the mandates 
provision HB 1411 requires clerks of court to send a copy of any caveat filed to the 
trustee, and the notice of trust to any caveator, unless there is a probate proceeding 
pending and the personal representative and the trustee are the same Currently, the 
clerk must file and index the notice of trust and caveat, unless there exists a probate 
proceeding for the settler's estate In which case the notice of trust must be filed In the 
probate proceeding and the clerk must send a copy to the personal representative 

It is unclear at this time what the fiscal impact of this provision will be 

B REDUCTION OF REVENUE RAISING AUTHORITY. 

This bill does not reduce the authority that municipalities or counties have to raise 
revenues in the aggregate 

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES. 

This bill does not reduce the percentage of a state tax shared with counties or 
municipalities. 

V. COMMENTS:

The bill amends section 709.08, Florida Statutes, to provide that a not-for-profit charitable
corporation, organized for charitable or religious purposes, which has qualified as a court­
appointed guardian prior to January 1, 1996, and which Is a tax-exempt 26 U.S.C. 501 (c)(3)
corporation, may act as an attorney in fact if the assets of the principal are not used In any
way for the benefit of the corporation. It is unclear why this provIsIon Is limited to not-for­
profit charitable corporations who were appointed as a guardian prior to January 1, 1996.

The bill provides that the amendments to the underproductive trust property section are to
be applicable to all trusts, whenever executed Article I, s. 10, Florida Constitution, prohibits
the retroactive application of a statute when the application would impair the obligations of
existing contracts Therefore, this provIsIon may be subject to const1tut1onal challenge
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VI AMENDMENTS OR COMMITTEE SUBS_TJIUTE CHANGES 

VII. SIGNATURES:

COMMITTEE ON REAL PROPERTY & PROBATE·
Prepared by Legislative Research Director· 

PK. Jameson P.K Jameson
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Tallahassee, FL 32308 904/487-3471 Department of Law Enforce­
ment PO Box J.489 Tallahassee, FL 32302 

McLean, Arch PO Box 10569 Tallahassee, FL 32302-2569 
904/222-2421 Assoclated General Contractors PO Box 10569 Talla­
hassee, FL 32302-2569 

McLean, Richard V. 2379 Broad St Brooksville, FL 3-4609-6899 
352/796-72 l l Southwet.t Florida Water Management District 2379 
Broad St Brooksville, FL 34609-6899 

McLeod, Donald W. PO Box 110 Mail Code 6 Tampa, FL 33601 
813/276-1260 GTE Florida, Inc PO Box 110 Tampa, FL 33601 

McLin, Gwendolyn F. 5415 Banana Point Dr Okahumpka, FL 34 762 
35V787-3584 Florida Board of Regents 325 W Gaines St Tallahassee, 
FL 32399 

McMenemy, Robert J. 2200 Park Central Blvd f 700 Pompano Beach, 
FL 33064 3051'979-1700 IUOE Local 675 2200 Park Central Blvd-# 700 
Pompano Beach, FL 33064 

McMullen, Linda PO Box 2174 Tallahassee, FL 32316-2174 
904/222-2107 American A5SOciation of Attorney Certified Public 
Accountants do Sydney S Tram. Semet, et a l  201 Alhambra Cir Ste 
201 Coral Gables, FL 33134 Florida Profeulonal Tattoo Artist 
Guild, Inc 1901 Estero Blvd Ste HM Fort Myers, FL 33931-2845 The 
Florida Bar 650 Apalachee Pky Tallahassee, FL 32399-2300 The Flor­
ida Bar/Business Law Section 650 Apalachee Pky Tallahassee, FL 
32399-2300 The Florida Bar/Real Property, Probate Ir Trust Law 
Section 650 Apalachee Pky Tallahassee, FL 32399-2300 The Florida 
Bar, Elder Law Section do Richard Milstein, Chair I SE 3rd Ave 28th 
Floor Miami, FL 33131-1704 YSI, Inc, d/b/a Tampa Bay Academy 
12012 Boyette Rd Riverview, FL 33569 

McMullian, Andrew J. 2639 N Monr� St Bldg C Tallahassee, FL 
32399-1560 904/488-5540 Division of Retirement 2639 N Monroe St 
Bldg C Tallahassee, FL 32399-1560 

McMutrie, Jennifer K PO Box 31087 Tampa, FL 33613-3087 
813/289-5824 AAA Auto Club South 1515 N Westshott Blvd Tampa, 
FL 33607 

McNeely, Robert.A. McFarlain Wiley Casserly Ir Jones PA 215 S Mon­
roe St Ste 600Tallahassee, FL 32301 904/222-2107 National Congress 
for Fathers Ir Children Florida-PAC PO Box 15575 Tallahassee, FL 
32317 

McPherson. Margaret C. Suwannee River Water Mgt Dist 9225 CR 
49 Ltve Oak, FL 32060 904/362-1001 Suwannee River Water Man­
agement District 9225 CR 49 Live Oak, FL 32060 

McPherson. Sally PO Box 24680 West Palm Beach, FL 33416 
561/687-6004 South Florida Water Management District PO Box 
24680 West Palm Beach, FL 33416-4680 

McReynolds. John L. Governmental Relations 1000 Universal Studios 
Plaza Orlando, FL 32819-7610 ◄07/363-877◄ Universal Studios Flor­
ida 1000 Universal Studios Plaza Executive Offices B-1 Orlando, FL 
32819-7610 

McSwain. Thomas R. 20◄ S Monroe St Tallahassee, FL 32301 
90.(1681-6710 Alamo Rent-A-Car, Inc PO Box 14245 Ft Lauderdale, 
FL 33301 FHC Options, Inc 3014 US Hwy 301 N f 1000 Tampa, FL 
33619 Mount Sinai Medical Center 4300 Alton Rd Miami Beach, FL 
33140 South Broward Hospital District 3501 Johnson St HoIJywood, 
FL 33021 

McTarnaghan. Roy E. 3680 Pelican's Nest Dr Bonita Springs, FL 
33923 813/590-1000 Florida Gulf Coast University 17595 S Tamlami 
Trail Ste 200 Fort Myers, FL 33908-4500 

McVety, Pamela P. Dept of Environmental Protection 3900 Common­
wealth Blvd MS 45 Tallahassee, FL 32399-3000 904/488-7454 Depart­
ment of Environmental Protection 3900 Commonwealth Blvd Talla­
hassee, FL 32399--3000 

McVety, Robert W 215 S Monroe St Ste 800 Tallahassee, FL 32301 
90.(/561-6300 Florida Petroleum Council 215 S Monroe St Ste 800 
Tallahassee, FL 32301 

McVoy, Ro5S A. 200 W College Ave# 309 Tallahassee, FL 32301-7710 
904/222-2515 Florida Cemetery Association 1601 Commerce Ave N 
St Petersburg, FL 33716 Montenay Power Corporation 3225 Avia­
tion Ave 4th Floor MiamJ, FL 33133 Sarasota Manatee Airport Au­
thority 6000 Airport Cir Sarasota, FL 34243 

Meadows, George C. 18135 Bimham Wood Ave Baton Rouge, LA 
70810 504/751-4394 Schering Sales Corporation 2000 Galloping Hill 
Rd Kenilworth, NJ 07033 

Medcalf, Drew 324 E Virginia St Tallahassee, FL 32301 904/681-9551 
Florida AMociation of State Troopers 324 E Virginia St Tallahas­
see, FL 32301 

Meek, Terry PO Box 13441 Tallahassee, FL 32317-3◄41 904/893--7821 
Florida Ambulance Association 3717 S Conway Rd Orlando, FL 
32812-7607 Florida CoUege of Emergency Physicians 3717 S Con­
way Rd Orlando, FL 32812-7607 South Broward Hospital District 
3501 Johnson St Hollywood, FL 33021 -Wlthdrawn--04/29/1997 

Meenan, Timothy J 204 S Monroe St Tallahassee. FL 32301 
904/681-6710 Alamo Rent-A-Car, Inc PO Box 142-45 Ft Lauderdale, 
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HOUSE OF REPRESENTATIVES 
COMMITTEE ON 

REAL PROPERTY & PROBATE 
BILL RESEARCH & ECONOMIC IMPACT STATEMENT 

BILL#. HB1411 

RELATING TO: The Administration of Trusts and Estates 

SPONSOR(S): Representative Bloom 

STATUTE(S) AFFECTED: Amending sections 689.255, 709.08, 733. 707, 737.111, 737.2041, 
737.303, 737.308, 733 817, and 738.12, Florida Statutes 

COMPANION BILL(S)· CS/SB's 818, 1136, & 1242 

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE· 
(1) REAL PROPERTY & PROBATE YEAS 5 NAYS 0
(2)
(3)
(4)
(5)

I. SUMMARY:

HB 1411 makes the following changes relating to the administration of trusts and estates:

■ amends the rule against perpetuities;

■ amends the durable power of attorney statute to permit certain not-for-profit corporations
to act as an attorney in fact,

■ provides a definition of revocable trusts;

■ clarifies the effective date for the trust execution changes effective October 1, 1995, and
also clarifies that the provisions of this section do not apply to spec1f1ed retirement
plans,

■ amends provision relating to attorney's fees in representing a trustee,

■ removes the words "or beneficiary'' from section 737.303(4)(c), Florida Statutes;

■ requires the clerk to send a copy of any caveat filed to the trustee and the notice of trust
to any caveator, unless there Is a probate proceeding pending and the personal
representative and the trustee are the same,

■ substantial rewording and amendment to section 733.817, Florida Statutes, relating to
apportionment of estate taxes, in order to align the state and federal tax codes

■ section 738.12, Florida Statutes, relating to underproductive property, Is amended to
provide that a beneficiary is an income benef1c1ary only 1f the trust instrument Is
irrevocable and requires that the net income from the trust be paid to the beneficiary

The bill takes effect upon becoming a law, except that the section on apportionment of estate 
taxes takes effect October 1, 1998, and applies to the estates of decedents dying on or after 
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October 1, 1998, and the section on underproduct1ve property takes effect upon becoming law 
and is applicable to all trusts, whenever executed. 

This bill should not have a fiscal impact on state or local governments 

II SUBSTANTIVE RESEARCH. 

A. PRESENT SITUATION·

Rule Against Perpetuities

Section 689.225, Florida Statutes, Is the "Florida Uniform Statutory Rule Against
Perpetuities." Subsection (2) provides a statement of the rule

A nonvested property interest in real or personal property is invalid unless: when the 
interest is created, 11 Is certain to vest or terminate no later than 21 years after the 
death of an 1nd1vidual then alive, or the interest either vests or terminates w1th1n 90 
years after its creation 

A general power of appointment not presently exercisable because of a condition 
precedent is invalid unless: when the power is created, the condition precedent Is 
certain to be satisfied or become impossible to satisfy no later than 21 years after 
the death of an individual then alive; or the condition precedent either Is satisfied or 
becomes impossible to satisfy within 90 years after its creation. 

A nongeneral power of appointment or a general testamentary power of appointment 
is invalid unless when the power Is created, it is certain to be irrevocably exercised 
or otherwise to terminate no later than 21 years after the death of an individual then 
alive; or the power Is irrevocably exercised or otherwise terminates within 90 years 
after its creation 

In determining whether a nonvested property interest or a power of appointment is 
valid, the poss1bil1ty that a child will be born to an 1ndiv1dual after the Ind1v1dual's 
death is disregarded. 

Probate 

Section 733 707, Florida Statutes, provides for the personal representative's payment 
of the expenses of the administration and obhgatIons of the estate. Section 733. 707(3), 
Florida Statutes, provides that any portion of a trust with respect to which a decedent 
who is the granter has at the decedent's death a right of revocation, as defined in 
paragraph (c), either alone or in conjunction with any other person, Is liable for the 
expenses of the administration of the decedent's estate and enforceable claims of the 
decedent's creditors to the extent the decedent's estate is 1nsuff1cient to pay. Paragraph 
( c) contains no definitions. During the 1995 Leg1slatIve session, this section of law was
amended There were two floor amendments to the bill relating to this section One of
those amendments would have change the reference to paragraph (c), to a reference to
paragraph (e), and would have inserted the definition. However, due to an overlap In
the amendments this change did not occur.
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Section 733.707(3)(a), Florida Statutes, provides that, for purposes of subsection (3), 
any trusts established as part of, and all payments from either an employee annuity 
described in s 403 of the Internal Revenue Code of 1986, as amended, an Individual 
Retirement Account, as described in s. 408 of the Internal Revenue Code of 1986, as 
amended, a Keogh (HR-10) Plan, or a retirement or other plan established by a 
corporation which is qualified under s. 401 of the Internal Revenue Code of 1986, as 
amended, are not to be considered a trust over which the decedent has a right of 
revocation. 

Section 737 .111, Florida Statutes, was enacted in 1995 and took effect October 1, 1995. 
Ch 95-401, s 11, at 3287, Laws of Fla The section provides that the testamentary 
aspects of a trust are invalid unless the trust is executed with the formalities required for 
the execution of a will. Also, the testamentary aspects of an amendment to a trust are 
invalid unless the amendment Is executed with the same formalities as are required for a 
will For the purposes of this section, the term "testamentary aspects" means those 
provisions of the trust that dispose of the trust property on the death of the settler other 
than to the settler's estate This provision was intended to be prospective only 
However, many residents of the state have contacted the House of Representatives 
after the enactment of this provision, complaining that their attorney's are advising them 
that their trusts are invalid unless they are re-executed with the formalities required for 
the execution of a will. 

Section 737.303, Florida Statutes, sets out the duty of a trustee to inform and account to 
beneficiaries. The trustee shall keep the benef,cianes of the trust reasonably informed 
of the trust and its administration A beneficiary is entitled to a statement of the 
accounts of the trust annually and upon termination of the trust or upon change of the 
trustee except that, In the case of a trust described in s. 733. 707(3), Florida Statues, the 
trustee's duties extend only to the granter or beneficiary or the legal representative of 
the granter or benef1c1ary during the grantor's lifetime. Section 737 303(4)(e), Florida 
Statutes, provides that all rights which the section provides to a beneficiary may be 
asserted by a legal representative or natural guardian of the beneficiary. Notice of the 
trustee's acceptance of the trust and the statement of accounts provided to a 
representative of the beneficiary binds the beneficiary. 

Section 737.308, Florida Statutes, requires that, upon the death of a settler of a trust 
described In s. 737 707(3), the trustee must file a notice of trust with the court of the 
county of the settler's dom1cIle and the court having jurisd1ct1on of the settlor's estate. 
The clerk must file and index the notice of trust In the same manner as a caveat, unless 
there exists a probate proceeding for the settler's estate, in which case the notice of 
trust must be filed in the probate proceeding. The clerk is required to notify the trustee of 
any probate proceeding and to notify the personal representative of the notice of trust 
However, if there is no probate proceeding, but a trust exists and there are caveators, 
there Is no requirement that the clerk send a notice of trust to the caveators, nor must 
the clerk send the trustee copies of the caveats 

Durable Power of Attorney 

Prior to October 1, 1995, the durable power of attorney statute did not prescribe or lim ,t 
who could serve as an attorney In fact As amended in 1995, section 709 08(2), Florida 
Statutes, limits who can serve to either a natural person who Is 18 years of age or older 
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and is of sound mind or a financial institution as defined in Chapter 655 with trust 
powers Ch 95-401, s. 17, at 3292, Laws of Fla. 

Trustee's Attorney's Fees 

Section 737 2041, Florida Statutes, provides that the attorney retained by the trustee of 
a trust described in s. 733 707(3), Florida Statutes, Is entitled to reasonable 
compensation for legal services rendered in the initial administration of the trust payable 
from the assets of the trust without court order The attorney, the trustee, and persons 
bearing the impact of the compensation may agree to compensation determined ,n a 
different manner than provided in this section. 

Compensation for ordinary services based upon the value of the trust assets 
immediately following the settler's death and the income earned by the trust during initial 
administration at the rate of 75 percent of the schedule provided in 
section 733 6171 (3)(a)-(h), Florida Statutes, Is presumed to be reasonable 
compensation for attorneys in initial trust administration. This section provides that 
ordinary services of the attorney for a trustee include legal advice and representation 
relating to a 11st of possible duties of the trustee. 

Vll'hen a corporate fiduciary is serving as trustee or cotrustee, the presumptive fee for 
ordinary services and the list of what constitutes ordinary services does not apply, and 
what constitutes ordinary services and reasonable compensation for those services Is 
instead determined under the particular facts and circumstances applicable to that trust 
In addition to the attorney's fees for ordinary services, the attorney for the trustee is 
allowed further reasonable compensation for any extraordinary service Vll'hat constitutes 
an extraordinary service may vary depending on many factors, including the size of the 
trust The statute sets forth a list of some services which constitute extraordinary 
services. 

Upon petItIon of any interested person In a proceeding to review the compensation paid 
or to be paid to the attorney for the trustee, the court may increase or decrease the 
compensation for ordinary services of the attorney for the trustee or award 
compensation for extraordinary services if the facts and circumstances of the particular 
administration warrant. In determining reasonable compensation, the court is to 
consider all of a list of factors set forth In the section, giving such weight to each as it 
may determine to be appropriate. 

Apportionment of Estate Tax 

Section 733.817, Florida Statutes, provides for apportionment of estate taxes Any estate or 
other death tax shall be apportioned ,n the following manner. 

If a part of the estate passed under a will by reference to a specific property or In any 
other nonres1duary form, exclusive of property over which the decedent had a power of 
appointment as defined from time to time under the estate tax laws of the United States, 
the net amount of the tax attributable to it shall be charged to and paid from the 
residuary estate without requiring contribution from persons receIvIng the interests, 
except as otherwise directed by the governing instrument In the event the residuary 
estate is insufficient to pay the tax attributable to the interests, any balance of the tax 

STANDARD FORM (REVISED 1/97) 



STORAGE NAME: h1411a.rpp 
DATE· April 16, 1997 
PAGE 5 

shall be equitably apportioned among the recipients of the interests in the proportions 
that the value of each interest included in the measure of the tax bears to the total of all 
interests so included, except as otherwise directed by the governing instrument. 

If a part of the estate passed under the will as a residuary interest, exclusive of property 
over which the decedent had power of appointment, the net amount of tax attributable to 
it shall be equitably apportioned among the residuary beneficiaries In the proportions 
that the value of the residuary interest of each included In the measure of the tax bears 
to the total of all residuary interests so included, except as otherwise directed by the 
governing instrument When a residuary interest Is a temporary interest, the tax 
attributable to it shall be charged to corpus and not apportioned between temporary and 
remainder interests. 

If a part of the property concerning which the tax is levied or assessed is held under the 
terms of any trust created inter vivas, then, unless the governing instrument directs 
otherwise. 

If any portion of the trust is directed to pass or to be held in further trust by reference 
to a specific property, or type of property, fund, sum, or statutory amount, or in any 
other nonresiduary form, the net amount of the tax attributable to that portion must 
be charged to and paid from the corpus of the residuary share of the trust without 
requiring contribution from the nonresiduary interest or the persons receiving or 
benefiting from that interest. If the residuary portion of the trust Is insufficient to pay 
the tax attributable to all nonres1duary interests, any balance of the tax must be 
equitably apportioned among the recipients of those interests in the proportions that 
the value of each interest included In the measure of the tax bears to the total of all 
interest so included 

The net amount of the tax directly attributable to the residuary share of the trust, 1f 
any, must be charged as follows: the net amount of the tax attributable to each 
residuary temporary interest must be charged to that portion of residuary principal 
that supports the temporary interest without apportionment, and the net amount of 
the tax attributable to the balance of the residuary share must be equitably 
apportioned among the residuary beneficiaries, by charge to the corpus of their 
interest in the proportions that the value of the residuary interest of each included in 
the measure of the tax bears to the total of all residuary interests included. 

Real property or mobile home homesteads that are exempt from execution by law 
shall be exempt from apportionment of taxes. Persons taking an interest In the 
homesteads shall not be liable for apportionment of taxes on account of the 
homesteads The net amount of the tax attributable to homestead property shall be 
paid from other assets of any trust or the estate subject to adm1n1strat1on in the order 
as directed by the governing instrument or, absent this direction, in the following 
order· 

Property not disposed of by the will or trust. 

Property passing as the residuary estate. 

Property not specifically or demonstratively devised. 
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Property specifically or demonstratively devised. 

The balance of the net amount of the tax shall be equitably apportioned among, and paid by, 
the recipients and beneficiaries of the properties or interests, in the proportion that the value 
of the property or interest of each included in the measure of the tax bears to the total value 
of all the properties and interests included in the measure of the tax, except as otherwise 
directed by the governing instrument. With respect to a temporary interest not in trust, the 
amount charged to the recipients or beneficiaries shall not be apportioned between 
temporary and remainder interests but shall be charged to and paid out of the corpus of the 
property or fund, except as otherwise directed by the governing instrument 

Nothing contained in this section shall be construed to require the personal representative 
or other concerned fiduciary to pay any estate, inheritance, or other death taxes levied or 
assessed by any foreign country, unless specific directions to that effect are contained in the 
will or other instrument under which the fiduciary is acting 

A direction against apportionment under this section may be explicit or implicit from the 
terms of the governing instrument, but must be clear and unequivocal; provided, however, 
that an implicit direction against apportionment is not sufficient to avoid the apportionment 
under state or applicable federal law unless the court also finds that the testator considered 
and made a deliberate and informed decision about the burden of taxation 

No personal representative or other fiduciary shall be required to transfer any property until 
the amount of any tax due from the transferee Is paid or, if the apportionment of tax has not 
been determined, until adequate security is furnished for the payment. The fiduciary shall 
not be required to distribute assets that he reasonably anticipates may be necessary to pay 
any state or federal taxes. 

After the amount of all estate, 1nhentance, and death taxes is finally determined, the 
personal representative or other f1duc1ary shall petition for an order of apportionment and 
shall give formal notice of the pet1t1on and the hearing to all interested persons 

Underproductive Property 

Section 738.12, Florida Statutes, provides for underproduct1ve trust property. If the total 
pnnc1pal of a trust does not In any year yield a net income of at least 3 percent of its market 
value (including as income the value of any beneficial use of the property by the income 
beneficiary), the trustee shall pay to the income beneficiary an amount equal to 3 percent of 
the value of the principal, based upon the market value at the beginning of the calendar 
year. This amount shall be paid to the income beneficiary using the first principal cash 
available. 

In the event of a termination or initiation of a trust, or the termination of a beneficial income 
interest of a trust, for a period of less than 12 months, the amount to be paid to the income 
beneficiary shall be prorated proportionately with the length of the time of his interest in the 
trust Upon the sale of the property the income beneficiary shall not be entitled to any 
portion of the proceeds of sale, except any amount previously owing and unpaid from the 3 
percent of principal computation above sale shall be paid therefrom. 

If by the terms of the trust any portion of the income Is to be retained by the trustee or 
disposed of other than by payment to an income beneficiary, such portion of the amount 
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determined in the 3 percent of principal computation above shall be retained or disposed of 
as provided by the terms of the trust. 

B EFFECT OF PROPOSED CHANGES: 

HB 1411 makes several changes relating to the administration of trusts and estates 
The bill amends the rule against perpetuities, to provide that certain language In a 
governing instrument Is inoperative to the extent that it produces a period of time that 
exceeds 21 years after the death of the survivor of the specified lives, if in measuring a 
period from the creation of a trust or other property arrangement, the provIsIon operates 
according to the specified subparagraphs. 

The bill amends the durable power of attorney statute to permit certain not-for-profit 
corporations to act as attorneys in fact. A definition of revocable trusts which was 
inadvertently left out of the 1995 Legislation, is provided in the bill The bill clarifies the 
effective date for the trust execution changes effective October 1, 1995, and also 
clarifies that the provisions of this section do not apply to specified retirement plans 
The bill corrects a glitch, removing the words "or beneficiary" from section 737.303(4)(c), 
Florida Statutes. 

The bill amends provision relating to attorney's fees in representing a trustee. 

The bill requires the clerk to send a copy of any caveat filed to the trustee and the notice 
of trust to any caveator, unless there is a probate proceeding pending and the personal 
representative and the trustee are the same This fills a void with regard to a lack of 
notice when there is no probate estate, yet there are creditors, and a trust from which 
the creditors may be able to recover. 

The bill substantially rewords and amends section 733 817, Florida Statutes, relating to 
apportionment of estate taxes, In order to align the state and federal tax codes This 
section applies only if the will does not provide for the handling of taxes 

Section 738.12, Florida Statutes, relating to underproductive property, is amended to 
provide that a beneficiary Is an income beneficiary only if the trust instrument is 
irrevocable and requires that the net income from the trust be paid to the beneficiary. 
Payment under this subsection may not be made to a beneficiary who may receive trust 
income only In the discretion of the trustee. 

The bill takes effect upon becoming a law, except that the section on apportionment of 
estate taxes takes effect October 1, 1998, and applies to the estates of decedents dying 
on or after October 1, 1998, and the section on underproductIve property takes effect 
upon becoming law and Is applicable to all trusts, whenever executed. 

C. APPLICATION OF PRINCIPLES·
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1. Less Government.

a. Does the bill create, increase or reduce, either directly or 1nd1rectly

( 1) any authority to make rules or adjudicate disputes?

The bill changes the law relating to trusts and estate adm1nistrat1on. This
will have an affect on disputes In this area.

(2) any new responsib1lit1es, obligations or work for other governmental or
private organizations or individuals?

The bill requires clerks of court to send a copy of any caveat filed to the
trustee and the notice of trust to any caveator, unless a probate proceeding
is pending and the personal representative and the trustee are the same.
Current law does not require this

(3) any entitlement to a government service or benefit?

See (2) above.

b. If an agency or program Is eliminated or reduced:

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

NIA

(2) what is the cost of such responsibility at the new level/agency?

N/A

(3) how is the new agency accountable to the people governed?

NIA

2. Lower Taxes.

a. Does the bill increase anyone's taxes?

No.
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b. Does the bill require or authorize an increase In any fees?

No.

c. Does the bill reduce total taxes, both rates and revenues?

No.

d Does the bill reduce total fees, both rates and revenues? 

No 

e. Does the bill authorize any fee or tax increase by any local government?

No

3. Personal Responsibility.

a Does the bill reduce or elImInate an entitlement to government services or 
subsidy? 

N/A 

b. Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

4 Individual Freedom 

a. Does the bill increase the allowable options of individuals or private
organizat1ons/associatIons to conduct their own affairs?

The bill permits certain not-for-profit corporations to act as an attorney in fact.
This will permit ind1v1duals to seek assistance from these corporations through
a durable power of attorney. This Is not currently available

b. Does the bill prohibit, or create new government interference with, any presently
lawful act1v1ty?

N/A

5. Family Empowerment
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a. If the bill purports to provide services to families or children

(1) VVho evaluates the family's needs?

NIA

(2) VVho makes the decisions?

N/A

(3) Are private alternatives permitted?

N/A

(4) Are families required to participate In a program?

NIA

(5) Are families penalized for not participating in a program?

NIA

b. Does the bill directly affect the legal rights and obligations between family
members?

The bill effects trusts and estates and the beneficiaries of trusts and estates,
therefore, it does effect rights and obligations between family members as
specified.

c If the bill creates or changes a program providing services to families or 
children, in which of the following does the bill vest control of the program, either 
through direct part1c1pation or appointment authority 

(1) parents and guardians?

N/A

(2) service providers?

N/A

(3) government employees/agencies?

NIA
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D SECTION-BY-SECTION RESEARCH: 

Section 1. 

Section 689.225(2), Florida Statutes, relating to the rule against perpetuities, is 
amended to provide that language in a governing instrument is InoperatIve to the extent 
that it produces a period of time that exceeds 21 years after the death of the survivor of 
the specified lives, If, in measuring a period from the creation of a trust or other property 
arrangement, that language seeks to disallow the vesting or termInatIon of any interest 
or trust beyond, seeks to postpone the vesting or termination of any interest or trust 
until, or seeks to operate in effect in any similar fashion upon, the later of' 

The expiration of a period of time not exceeding 21 years after the death of a 
specified life or the survivor of specified lives, or upon the death of a specified life or 
the death of the survivor of specified lives in being at the creation of the trust or 
other property arrangement; or 

The expiration of a period of time that exceeds or might exceed 21 years after the 
death of the survivor of lives In being at the creation of the trust or other property 
arrangement 

The new language Is intended to coordinate with the Internal Revenue Service (IRS) 
position with respect to application of generation skipping transfer tax issues to trusts 
The generation skipping tax provisions of the IRS were adopted in Florida in 1995. 

Section 2. 

The bill amends section 709.08, Florida Statutes, to provide that a not-for-profit 
corporation, organized for charitable or religious purposes, which has qualified as a 
court-appointed guardian prior to January 1, 1996, and which is a tax-exempt 26 U S. C. 
501 (c)(3) corporation, may act as an attorney in fact if the assets of the principal are not 
used in any way for the benefit of the corporation. It is unclear why this provision is 
limited to specified not-for-profit corporations who were appointed as a guardian prior to 
January 1, 1996. 

Section 3. 

The bill amends section 733 707, Florida Statutes, by inserting the missing definition of 
the term "right of revocation." The term Is defined as a power retained by the decedent, 
held in any capacity, to. amend or revoke the trust and revest the principal of the trust In 
the decedent; or withdraw or appoint the principal of the trust to or for the decedent's 
benefit. 

Section 4. 

The bill amends section 737.111, Florida Statutes, to provide that 11 does not apply to 
trusts established as part of an employee annuity, an Individual Retirement Account, a 
Keogh Plan, or a retirement plan The bill also establishes that the section does not 
apply to trust instruments executed prior to October 1, 1995. 
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Section 5. 

The bill amends section 737 .2041, Florida Statutes, to provide that a trustee and an 
attorney may agree to compensation different from that provided In the section. The 
agreement is not b1ndIng upon a person who bears the impact of the compensation 
unless that person is a party to the agreement "or otherwise consents to be bound by 
the agreement." Compensation based upon the value of the trust assets and the income 
earned during initial administration is presumed to be reasonable total compensation for 
ordinary services for al/ attorneys employed to advise the trustee during initial trust 
administration. If a trustee retains an attorney for limited, specific legal services, 
compensation is to be as provided in the agreement. If the agreement does not specify 
compensation, it is to be determined by the factors set out in the subsection providing 
for court determination of reasonable attorney compensation Finally, the bill deletes 
references to corporate fiduciaries, thus subJect1ng corporate fiduciary trustees to the 
same provisions as other trustees 

Section 6. 

The bill amends section 737.303(4)(c), Florida Statutes, by deleting the term beneficiary, 
thereby requiring that the trustee give the annual report and other specified reports only 
to the granter during the grantor's lifetime. 

Section 7. 

The bill amends section 737 308, Florida Statutes, concerning the trustee's duty to file a 
notice of trust upon the death of the settler to require that the clerk send a copy of any 
caveat filed regarding the settler to the trustee, and send the notice of trust to any 
caveator, unless there is a probate proceeding pending and the personal representative 
and the trustee are the same. This provides a link between the trustee and the caveator 
when there Is no probate estate 

Section 8. 

The bill substantially rewords and amends section 733 817, Florida Statutes. 

Section 733.817(1 )(a)-(g), Florida Statutes, amends the definitions of the following 
terms· governing instrument, included in the measure of the tax, temporary interest, and 
value. This section creates definitions for the following terms· fiduciary, gross estate, 
internal revenue code, net tax, nonresiduary devise, nonres1duary interest, recipient, 
residuary devise, residuary interest, revocable trust, state, tax, and tentative Florida tax. 

Section 733.817(2), Florida Statutes, provides that an interest in homestead property 
shall be exempt from the apportionment of taxes if the interest passes to a person to 
whom inures the decedent's exemption form forced sale under the State Constitution 

Section 733 817(3), Florida Statutes, provides that the net tax attributable to the 
interests included in the measure of each tax shall be determined by the proportion that 
the value of each interest included in the measure of the tax bears to the total value of 
all interests included In the tax measure However: 
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(a) The net tax attributable to interests included by reason of s. 2044 of the Internal
Revenue Code (IRC) shall be determined as provided In the IRC and the amount so
determined shall be deducted from the tax to determine the net tax attributable to all
remaining interests

(b) The foreign tax credit shall be allocated among the recipients of interests finally
charged with the payment of the foreign tax in reduction of any federal estate tax
chargeable to the recipients of the foreign interests, whether or not any federal
estate tax Is attributable to the foreign interests.

(c) The reduction In the Florida tax on the estate of a Florida resident for tax paid to
other states shall be allocated as follows:

1 If the net tax paid on a property to another state is greater than or equal to 
the tentative Florida tax attributable to the property, none of the Florida tax is 
attributable to the property 

2 If the net tax paid on a property to another state is less than the tentative 
Florida tax attributable to the property, the net Florida tax attributable to the 
property is the excess of the tentative Florida tax over the tax payable to the 
other state 

3. Any remaining net Florida tax shall be attributable to property included
exclusive of property taxable in other states.

4. The net federal tax attributable to the property subJect to tax in the other state
must be determined as if it were located in the state

(d) The tax attributable to a temporary interest is regarded as attributable to the
principal that supports the temporary interest

(4) Except as otherwise effectively directed by the governing instrument, 1f the IRC
applies to apportion federal tax against recipients of certain interests, all net taxes,
including taxes levied by the state attributable to each type of interest, shall be
apportioned against the recipients of all interests of that type in the proportion that the
value of each interest of that type included in the measure of the tax bears to the total of
all interests of that type included in the measure of the tax. The provisions of this
subsection do not affect allocation of the reduction In the Florida tax as provided in this
section regarding estates of Florida residents which are also subject to tax In other
states.

(5) Except as provided above or as otherwise directed in the governing documents, the
net tax attributable to each interest shall be apportioned as follows:

(a) For property passing under the decedent's will:

1. The net tax attributable to nonresiduary devises shall be charged to and paid
from the residuary estate If the residuary estate is 1nsuffic1ent to pay the net tax
attributable to all nonresiduary devises, the balance of the tax shall be
apportioned among the recipients of the nonresiduary devises
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2. The net tax attributable to residuary devises shall be apportioned among the
recipients of residuary devises.

(b) For property passing under the terms of a trust other than a trust created by the
decedent's will·

1. The net tax attributable to nonresiduary interests shall be charged to and
paid from the residuary portion of the trust If the residuary portion Is 1nsuffic1ent
to pay the net tax attributable to all nonresiduary devises, the balance of the tax
shall be apportioned among the recipients of the nonresiduary interests.

2 The net tax attributable to residuary interests shall be apportioned among the 
recIpIents of the residuary interests 

(c) The net tax attributable to an interest in homestead property shall be
apportioned against the recipients of other interests in the estate or passing under
any revocable trust.

(d) This apportionment Is to be made as If all recipients were taking under a
common instrument

( e) The net tax imposed under s 4980A of the IRC shall be apportioned among the
recipients of the interests included in the measure of that tax in the proportion that
the value of the interest of each bears to the total value of all interests included In
the measure

(f) The net tax that is nor apportioned under paragraphs (a), (b), and (c), shall be
apportioned among the recipients of the remaining interests that are included int he
measure of the tax In the proportion that the value of each such interest bears to the
total value of all the remaining interests included In the measure of the tax

(g) If a court finds it inequitable to apportion the tax as directed by the statutes, it
may assess liability for the payment of taxes In the manner it finds equitable

(h) To be effective as a direction for payment of tax in a manner different from that
provided, the governing instrument must direct that the tax be paid from assets
which pass pursuant to the governing instrument except as provided In this section

(6) A personal representative or fiduciary is not to be required to transfer to a recIpIent
any property which he or she reasonably anticipates may be necessary for payment of
taxes nor to transfer any property until the amount of taxes due from the recipient is paid
by the recipient.

(7) The personal representative may petition at any time for an order of apportionment
If no administration has been commenced at any lime after 90 days from the decedent's
death, any fiduciary may petition for an order of apportionment In the court in which
venue would be proper for administration.

(8) If the personal representative or fiduciary does not have possession of sufficient
property otherwise distributable to the rec1p1ent to pay the tax apportioned to the
recipient, the personal representative or f1duc1ary Is to recover the def1cIency from the
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fiduciary in possession of the property to which the tax Is proportioned or from the 
recipient. 

(9) A personal representative or fiduciary who has the duty of collecting the apportioned
tax may be relieved of this duty by order of the court upon specified findings.

(10) Any apportioned tax that Is not collected shall be reapportioned as 1f the portion of
the property to which the uncollected tax had been apportioned was exempt.

(11) Nothing in this section shall limit the nght of any person who has paid more than
the amount of the tax apportionable to that person, to obtain contribution from those who
have not paid the full amount of their portion of the tax.

(12) Nothing herein shall be construed to require the personal representative or
fiduciary to pay any tax levied or assessed by any foreign country, unless spec1f1c
directions to that effect are contained int he will or other instrument

Section 9. 

The bill amends section 738 12, Florida Statutes, on underproductive trust property. 
Under the bill, if the total principal of a trust does not in any year yield a net income of at 
least 3 percent of its market value, instead of the trustee paying the income beneficiary 
an amount equal to 3 percent of the value of the principal, based upon the market value 
at the beginning of the calendar year, the trustee would pay the income beneficiary an 
amount equal to the excess of 3 percent of the value of the principal, based upon the 
market value at the beginning of the calendar year, over the trust income paid to the 
income beneficiary in that year 

The bill adds that, for purposes of the 3 percent calculation, a beneficiary Is considered 
to be an income benef1c1ary only if the trust instrument Is irrevocable and requires that 
the net income from the trust be paid to the beneficiary. Payment under this subsection 
may not be made to a beneficiary who may receive trust income only in the discretion of 
the trustee 

The bill deletes the exIst1ng language on retention of a portion of the income by the 
trustee. 

Section 10. 

The bill takes effect upon becoming a law, except that the section on apportionment of 
estate taxes takes effect October 1, 1998, and applies to the estates of decedents dying 
on or after October 1, 1998, and the section on underproductive property takes effect 
upon becoming law and is applicable to all trusts, whenever executed 

Ill. FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT 
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A FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS: 

1. Non-recurrin_g Effects·

None.

2. Recurring Effects:

None.

3 Long Run Effects Other Than Normal Growth. 

Unknown. 

4. Total Revenues and�&;1.enditures·

N/A

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE 

1. Non-recurring Effects:

Unknown.

2. Recurring Effects·

The bill requires clerks of court to send a copy of any caveat filed to the trustee
and to send the notice of trust to any caveator, unless there Is a probate
proceeding pending and the personal representative and the trustee are the
same Currently, this does not occur. It is unclear what impact this will have on
the clerks of court.

3. Long Run Effects Other Than Normal Growth:

Unknown.

C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 

1. Direct Private Sector Costs

Unknown

2 Direct Private Sector Benefits 

Certain not-for-profit corporations will be able to act as attorneys In fact This Is 
currently prohibited The bill clarifies that the provIsIons requiring that trusts 
containing testamentary aspects be executed with the formalities of a will are 
prospective only. This should stop the current practice of some attorneys who 
are recommending that their clients have their existing trust instruments redrawn 
to comply with the law as changed In 1995. 
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3. Effects on Competition, Private Enterprise and Employment Markets:

Unknown

D. FISCAL COMMENTS:

IV CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE i=L�ORJQACQtiSTITUTION: 

A. APPLICABILITY OF THE MANDATES PROVISION:

Article VII, Section 18 of the Florida Constitution provides in part·

(a) No county or municipality shall be bound by any general law
requiring such county or municipality to spend funds or to take
an action requiring the expenditure of funds unless the
legislature has determined that such law fulfills an important
state interest and unless.

If the fiscal impact is insignificant, then the proposed law Is exempt from the 
mandates provision. HB 1411 requires clerks of court to send a copy of any caveat 
filed to the trustee, and the notice of trust to any caveator, unless there Is a probate 
proceeding pending and the personal representative and the trustee are the same. 
Currently, the clerk must file and index the notice of trust and caveat, unless there 
exists a probate proceeding for the settlor's estate in which case the notice of trust 
must be filed in the probate proceeding and the clerk must send a copy to the 
personal representative. 

If, in the aggregate, the bill would have an ins1gnif1cant fiscal impact, the bill is 
exempt from the mandates provision. The term "insignificant" means an amount not 
greater than the average statwide population for the applicable fiscal year times ten 
cents. For fiscal year 1997-98, a bill that would have a statewide annual fiscal 
impact on counties and municipalities, in aggregate, of $1 44 m1llIon or less Is 
exempt. According to the Florida Associaiton of Court Clerks and Comptrollers, the 
impact of this bill will be minimal Therefore, 111s the position of the Chair of the 
Committee on Real Property & Probate, that this bill is exempt from the mandates 
provision In that the fiscal impact on local governments Is 1ns1gnif1cant 

B REDUCTION OF REVENUE RAISING AUTHORITY· 

This bill does not reduce the authority that munic1pailt1es or counties have to raise 
revenues in the aggregate 
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V. 

VI. 

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES. 

This bill does not reduce the percentage of a state tax shared with counties or 
municipalities. 

COMMENTS: 

The bill amends section 709.08, Florida Statutes, to provide that a not-for-profit 
charitable corporation, organized for charitable or religious purposes, which has 
qualified as a court-appointed guardian prior to January 1, 1996, and which is a tax­
exempt 26 U.S.C. 501(c)(3) corporation, may act as an attorney in fact If the assets of 
the principal are not used in any way for the benefit of the corporation. It is unclear why 
this provision is limited to not-for-profit charitable corporations who were appointed as a 
guardian pnor to January 1, 1996. 

The bill provides that the amendments to the underproductive trust property section are 
to be applicable to all trusts, whenever executed. Article I, s. 10, Florida Constitution, 
prohibits the retroactive appl1cat1on of a statute when the application would impair the 
obligations of existing contracts Therefore, this provIsIon may be subJect to 
constitutional challenge. 

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES· 

A strike everything amendment was adopted by the Committee on Real Property & 
Probate. The differences between the strike everything and the bill are as follows: 

Section 1. The statement of the rule against perpetuities is redrafted to conform to the 
Uniform Probate Code. 

Section 2. No change 

Section 3 Increases the amount the personal representative or other person can 
expend for reasonable funeral, interment, and grave marker expenses from $3,000 to 
$6,000. 

Section 4. No change 

Section 5. No change 

Section 6 Adds a provision that "the trustee shall not be required to provide such 
notice or statement of accounts to any beneficiary who would be bound by an order 
binding on a representative of the beneficiary under section 731.303, Florida Statutes, if 
such notice or statement of accounts, respectively, is provided to that representative" 

Section 7. No substantive change 

Section 8 This section of the Amendment, is a new provIsIon which does not appear In 
HB 1411. This provision permits fiduciaries to delegate investment functions 
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Section 9. This section of the Amendment corresponds with Section 8 of HB 1411 
There is no change In this section. 

Section 10. This section of the Amendment corresponds with Section 9 of HB 1411. 
There is no change in this section. 

Section 11. This section of the Amendment is not in HB 1411. The Amendment 
changes a provision In section 7 44 441, Florida Statutes, relating to the power of 
guardians to increase the reasonable funeral, interment, and grave marker expenses for 
the ward from the ward's estate, up to a maximum of $3,000. The amendment increases 
the amount to $6,000. 

Section 12. This section of the Amendment changes section 655.936, Florida Statutes, 
relating to safe-deposit box contents. The Amendment requires the initial opening of 
any safe-deposit box of the decedent to be conducted in the presence of an employee 
of the institution where the box is located and the personal representative L1kew1se, the 
inventory must be conducted in the presence of the employee and the personal 
representative, each of whom must verify the contents. The safe-deposit box inventory 
must be filed with the court within 1 O days after the box is opened This provIsIon Is not 
inHB1411. 

Section 13. This section of the Amendment changes section 733 604, Florida Statutes, 
relating to inventory to comport to the change In Section 12 of the Amendment This 
provision is not in HB 1411 

Section 14. This section of the Amendment is the same as Section 10 of HB 1411 

VII SIGNATURES· 

COMMITTEE ON REAL PROPERTY & PROBATE. 
Prepared by. LegIslatIve Research Director: 

PK Jameson PK. Jameson 
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Rep Betancourt moved the adopt10n of the comm1tU!-e amendments, 
which were adopted en bloc 

On motion by Rep Betancourt, the rules were suepended and HB 
1369, H amended, was read the third time by title On pa21sage, the vote 
was 

YeM-107 

The Chair Crow Kosm11 Ritter 

Al brig-ht Culp Lacaaa Roberta-Burke 
AndrtW! Dawson• White Laurent Rocln�ez•Chomat 
Argenziano Denn11 Lawton RoJaS 
Arnall Dockery Littlefield Safley 
Arnold Edward, Logan Saunders 
Bainter Effman Lynn Sembler 
Ball Eggelld1on Mackenzie Silver 
Barreiro Fa!ano Mackey Smdler 
Betancourt Feeney Mayli,rden Smith 
BLtner Fischer Mel'!k Spratt 
Bloom Flanagan Melvin Stabms 
Boyd Fuller Merchant Stafford 
Bradley Futch 111ller Starks 

Brennan Gay Mmton Thrasher 
Bronson Geller Morroru Tobm 
Brov.'Il Good, Morse Trovtlhon 
Bullard Hafner Murman Turnbull 
Burroughs Harrington Oile1 Valdes 
Bu!h Healey Peaden Villalobos 
Byrd Heyman Po!ey Wallace 
Casey Hill Pr�w1tt, D Wu!'.er:man Schultz 
Clemon, Horan Prmtt, K We1tbrook 
Constanttne Jacob!'. Putnam Wiles 
Cosgrove Jone, Rsywn Wise 
Crady Kelly Reddick Ziebarth 
Cmt Kmg Ritchie 

Nsys-None 

Excused from time to time for Conference Comm1ttee-Albnght, 
Bainter, Bradley, Bramon, Chestnut, Constantme, Crady, Culp, 
Dennis, Edwards, Feeney, Flanagan, Garcia, Gay, Hafner, Horan, 
Jones, Lawson, Littlefield, Logan, Lynn, Mackenzie, Mackey, Meek, 
Merchant, Mmton, Morse, Posey, K Pruitt, Reddick, Sanderson, 
Sembler, Smith, Stabms, Starks, Sublette, Thrasher, Valdes, V1llalobos, 
Wasserman Schultz, Wise 

Votes after roll call 
Yeas-Carlton, Lippman 

So the bill passed, as amended, and was immediately certified to the 
Senate after engrossment. 

CS/HB 1387-A bill to be entitled An act relat.101: to dietetics and 
nutnt100 practice, creatmg- a Task Force on Exemptions from L1censure 
under s 468 505(1Xk), F S , which exempts certam persons employed by 
a hospital, nursmi: home, ass1!ted living facility, or contmumg care 
facility, prov1dmg for membership and meetmgs of the task force, 
including place of meetmgs, requiring a report to certain leg11lative 
leaden, providing respon11b1ltt1es of the task force, providing for 
dissolutmn of the task force, prov1dmg an effective date 

-wu read the second time by title On motion by Rep Jones, the
rules were iuspended and the bill was read the third time by t.J.tle On 
passage, the vote wu 

Yea!!-112 

Th, Chau Bamter Boyd Bullard 
Albnrht Ball Bradley Burroughl 
Andrew■ Barre1ro Brennan Bu,h 

Arg-eniiano Betancourt Bro111on By,d 
Arnall Bitner Brooks Carlton 
Arnold Bloom Brown Caaey 

Clemon!'. 
Constantme 
Cosgrove 
Crady 
Cn'\t 
Crow 
Culp 
D,..., son• White 
Dennu; 
Diaz de la Portilla 
Dockery 
Edwards 
Effman 
Eglellet10n 
Fuano 
Feeney 
Fmher 
Frankel 
Fuller 
Futch 
Gay 
Geller 

Nays-None 

Good, 
Hafner 
Harrmgton 
Healey 
Heyman 
Hill 
Horan 
Jacobs 
Jone■ 
Kelly 
Kmg 
Ko�mas 
Lacasa 
Laurent 
Lawson 
Lippman 
Littlefield 
Logan 
Lynn 
Mackenzie 
Mackey 
Martmez 

Maygarden 
M�ek 
M£>lvm 
M�rchant 
Miller 
Minton 
Morroni 
Mone 
Murman 
Ogles 
Peaden 
Posey 
Prewitt, D 
Pruitt, K 
Putnam 
Ray!on 
Reddick 
R1tch1e 
Ritter 
Rohtrts-Burke 

Safley 
Sandenon 
Saunder, 
Sembler 
Silver 
Smdler 
Smith 
Spratt 
Stabm1 
Stafford 
Thra!'.her 
Tobm 
Tro\11l10n 
Turnbull 
Valdes 
Villalobos 
Wallace 
Wa!serman Schultz 
Westbrook 
Wiles 

Rodnguez•Chomat Wise 
RoJas Zlebarth 

Ei.cused from time to time for Conference Comm1ttee-----Albnght, 
Bamter, Bradley, Bronson, Chestnut, Constantme, Cradv, Culp, 
Denms, Edwards, Feeney, Flanagan, Garcia, Gay, Hafner, Horan, 
Jones, Lawson, Li ttlefield ,  Logan, Lynn, Mackenzie, Mackey, Meek, 
Merchant, Mmton, Morse, Posey, K Pruitt, Reddick, Sanderson, 
Sembler, Smith, Stabms, Starks, Sublette, Thrasher, Valdes, Vtllalobos, 
Wasserm,m Schultz, ·wise 

So the bill passed and was immediately certified to the Senate 
� bill to be entitled An act relatmg to the adm1mstration

of trusts and estates, amend mg l!I 689 225, F S , providing a statement 
of the rule agamst perpetuities, amendmg s 709 08, F S , authonzmg 
certam corporations to ser.e as an attorne)' m fact, amendmg s 733 707, 
F S , defining the term Mnght of revocat10n" with respect to the order of 
payment of expenses and obligations of an estate, amendmg s 737 1 11, 
F S , rev1smg language with respect to execution requirements for 
express trusts, prov1dmg for the application of the sect10n, amendmg s 
737 2041, F S ,  relatmg to trustee's attorney's fee, revmng procedures 
for determmmg atUJrney's fees, prov1dmg for determ1mng fees for an 
attorney who ts retamed for hm1ted services, revising the list of services 
that c.onstitute ordmary services m an 1mtu1.l trust admimstrat1on, 
deletmg an e1.cept10n from the appbcab1hty of presumptive fees for a 
corporate fiduciary that serves as a trustee or cotrustee, amendmg s, 
737 303, F S ; rev1smg language with respect to the duty of the trustee 
to mform and account to benefic1anes to require information to the 
grantor with respect to cert.am trusts, amending s. 737 308, F S ,  
rev1smg a proviswn of law governmg notice of trust to provide that the 
clerk shall send a copy of any caveat filed regardmg the settler to the 
trustee, and the notice of trust to the caveator, prov,dmg an exception; 
amendmg s 733 817, F.S , rev1smg prov1SJons of law with respect to the 
apportionment of estate taxes, a.mending 1 738 12, F S , prov1dmg 
cond1bons under which a trust beneficiary is considered an income 
beneficiary, prov1dmg an effective date 

-wae read the second time by title 

Th� Committee on Real Property & Probate offered the followmg 

Amendment 1 (with title amendment)-On page 2, lme(sJ 11, 
remove from the bill everythmg after the enactmg clause 

and msert m heu thereof 

Section 1 Paragraph le) 1s added to subsectwn (2)  of sectwn 689 225, 
Florida Statutes, to read 

689 225 Statutory rule against perpetuities -
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12) STATEMENT OF THE RULE -

(eJ If. m rMcuurmg a perwd from the creation of a trust or other 
property arrangement, language m a KOUl!rnmg mstru11Unt (1) sub to 
disallow the uestmg or termination of any mtenst or trust beyond, (u) 
seelu to postpone the uestmg or tl!rmmatton of any 1ntenst or trust until, 
or (m) ueh to opl!ro.te m effect tn any similar fash,on upon, the later of 

l. the txptratton of a fHMod of tum not exceeding 21 years after the 
death of a spec1fi,l!d life or the surowor of specified lives, or upon the death 
of a 1pec1fitti life or the death of the suruwor of spuified lives m being 
at the crtatton of the trust or otht!!r property arrangement, or 

2 the e:z:p1rat1on of a ptmod of tum that exceeds or might excttd 21 
ytars after the death of the survivor of lwes m bemg at the crtatton of the 
trust or other proputy arranger,umt, 
that language 1s 1noperat1ut: to the extent Lt products a ptrtod oft,� that 
exceeds 21 years after the death of tht: survivor of tM specified lwes 

Section 2 Subsection (2) of section 709 OB, Florida Statutes, lS 
amended ro read 

709 08 Durable power of attorney -

(2) WHO MAY SERVE AS ATTORNEY IN FACT -The attorney m
fact must be a natural person who 1s 18 years of age or older and 1s of 
sound mmd. or a financial mst1tut1on, as defined m chap�r 655, with 
trust powers , havmg a place of business m this state and authorized to 
conduct trust busmess m this state .A not-for-profit corporation, 
organued for charitable or rel1g1ous purpose-; in this statt:, which has 
qualified as a court-appo1ntt:d guardian prior to January 1, 1996, and 
whu:h 1s a tax-eumpt organ12atrnn under 26 U S C s 50l(c)(3), may also 
act ru an attorney m fact Notwtthstandmg any contrary clause in tht: 
written powt:r of attorney, no assets of the principal may be used for tM 
bt:nt:fit of the corporate attorney tn fact, or tts officers or d1rt:ctors 

Sect10n 3 Subsect10ns (1)  and (3) of sect10n 733 707, Florida 
Statutes, are amended to read 

733 707 Order of payment of expenses and obhgatlons -

(1) The personal representative shall pay the expenses of the
admmistration and obhgat1om1 of the estate m the fo\lowmg order 

(a) Class 1 --Costs, expenses of admm1stratmn, and compensat10n
of personal representatives and their attorneys' fees 

(b) Class 2 -Reasonable funeral, mterment, and grave marker
expenses, whether paid by a guardian under s 74-4 441(16), the personal 
representative, or any other person, not to l":Xc�d the aggregate of 
$6,000 � 

{c) Class 3 -Debts and taxes with preference under federal law 

(d) Class 4 -Reasonable and necessary medical and hospital
expenses of the last 60 days of the last illness of the decedent, mcludmg 
compensat10n of penions attending him 

(e) Class 5 -Family allowance

(0 Class 6 -Arrearage from court-ordered child support 

(g) Class 7 -Debts acquired aft.er death by the contmuat1on of the
decedent's business, m accordance with s 733 612(22), but only to the 
extent of the asset.! of that business 

(h) Class 8 -All other clatms, mcludmg those founded on Judgments
or decrees rendered agamst the decedent dunng his hfet1me, and any 
excess over the sums allowed m paragraphs (b) and td) 

(3) Any portion of a trust with respect to which a decedent who 1s the
grant.or has at the decedent's death a right of revocatmn, as defined m 
paragraph ft) �, either alone or m conJunctmn with any other person, 
1s hable for the expense!! of the admm1strat1on of the decedent's e!ltate 
and enforceable claims of the decedent's creditors to the extent the 
decedent's estatl": 1s msuffic1ent to pay them as provided m s 733 607(2) 

(al For purposes ofth1s subsect10n, any trusts established as part of, 
and all payments from, either dn employee annuity described 1n s 403 

of the Internal Revenue Code of 1986, as amended, an lnd1v1dual 
Retirement Account, as descnbed m s  408 of the Internal Revenue Code 
of 1986, u amended, a Keogh tHR-10) Plan, or a retlrt!ment or other 
plan established by a corporation which ts qualified under s 401 of the 
Internal Revenue Code of 1986, as amended, shall not be considered a 
trust over which the decedent has a right of revocation 

(bl For purposes of this sub!lect1on, any trust described m s  664 of 
the Internal Revenue Code of 1986, as amtonded, shall not be considered 
a trust over which the decedent has a nght of revocation 

(c) This subsection shall not impair any rights an md1v1dual has
under a quahfied domestic relations order as that term 1s defined m s 
4l-4(p) of the Internal Revenue Code of 1986, as amended 

(dl For purposes of this subsectmn, property held or received by a 
trust to the extent that the property would not have been subJect to 
claims against the decedent's estate 1f 1t had been paid directly to a trust 
created under the decedent's will or other than to the decedent's estate, 
or assets received from any trust other than a trust described m this 
subsection, shall not be deemed assets of the trust available for the 
payment of the expenses of admm1stratlon of and enforceable claims 
against the decedent's estate 

(e) For purposes of thts substctton, a ""nght of nwocattonn ts a power 
rdamed by the decedent, held tn any capacity, to 

1 .Amend or nuo}u the trust and revest tht princ1pal of the tru�t in 
the decedent, or 

2 Withdraw or appoint the pnnctpal of tht: trust to or for tht 
decedent's benefit 

Section 4 Section 737 1 1 1 , Florida Statutes, 1s amended to read 

737.111  Execution requirements for express trusts -

(I) The testamentary aspects of a trust defined m s  73 1 201(33\, are 
mvahd unless the trust instrument 1s executed by tht! settlor v. 1th the 
formaht1es required for the execution of a will 

(2) The �stamentary aspects of a trust created by a nonresident of 
Flonda, t!tther before or after thts law takes effect, are not mvaltd 
because the trust does not meet the requirements of this stoctmn, 1f the 
trust 1s vahd under the laws of the state or country where the settlor was 
at the time of execution 

(3) The testamentary aspects of an amendment to a trust are tnvahd
unless the amendment 1s executed by tht: settlor with the same 
formaht1es as a will 

(4) For the purposes of thl.S section, the term "testamentary aspects� 
means those provtstons of the trust that dispose of the trust property on 
or after the death of the settler other than to the setUor's estate 

(5) This st:ctwn shall not apply to trusts establrshed as part of an 
t!mployu an.nutty dt:scr1bt:d m ! 403 of tht! Internal RtuMue Codt of 
1986, as amended, an Individual Rt:t1rt:ment .Account as descnbt:d tn s 
408 of the Internal Revenue Code of 1986, as amended, a Keogh (HR- 10) 
Plan, or a rt!tir-errumt or other plan that is qualified under s 401 of tht: 
lntt!rnal Rt!uenue Code of 1986, as amtnded. 

(6) Thu sectton shall not apply to trust mstrumtnts eucutt!d pnor tc 
Octobt!r 1, 1995. 

Section 5 Section 737 2041 ,  Florida Statutes, 1s amended to read 

737 2041 Trustee's attorney's fees -

( 1 ) !{ The 11Herne) rehuneB 8) the truetee of a trust described m s
733 707! 3) r-t:tatns an attorney to rtndt:r legal st:rutct!s m connectwn with
the tnttml admtnt�tratwn of the tru st, the attorney is � ent1tled to
reasonable compensation for those legal servtces, fenEl.epe,I. 10 tRe uut1t1I 
t18M1n1elnt u:in af tlrn t,u1:J� payablt' from the assets of the trust without
court order If the tr-ristee of a tru<,t described in � 733 707t3! retain:. an
attorney to render legal �t!rutces in <'onnectwn with tht! rntttai
adm in ,.,tmtwn nf a tru,;t, the lrP.1. \t1•f! and the attornf!y may al{f'l!e to 
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compensation that ts detumtntd 1n a manner or amount othu than the 
mannu or amount provided m thu; stctwn Tht agru�nt ts not binding 
upon a person who �ars the tmpact of the compensation unltss that 
fNrson ts a party to or otherwut consents to bt bound by tht agreement 
Tht agret�nt may prouuit that tht trusttt ts not 1ndw1dually lmblt for 
tM attorney's {tts and costs 

C.l) Tiilr 11n,H e!', , t.kt lori.iet.eE, aellll pere,111!1 lie&..Flll� t.Ae 1R'!p&..et aft.he 
L!lllllfll!8Ht.1se Ma!', il:�F9! t,o l!llftPOftHt.il!f!. det.erMIIH!lil II'!. 9. 1hiferel'!t 
ntaru1er t.iilae JIPI uhll Hl t.1'1111 ■eet.10, 

(2� Unless otherwise agntd, compensation Mir 1,1h11a.., UP: 1ee• 
based upon the value of the trust asset! 1mmechately followmg the 
eettlor'e death and the mcome earned by the trust durmg m1tial 
admtn1!ltrat1on at the rate of 75 percent of the schedule provided m s 
733 617 1(3)(a)-(h) 115 presumed to be reasonable total com�nsatmn for 
ordinary stroices of all attorneys employed geMrally to adutse trustees 
concerning tM1r duties m initial trust adm1mstrabon 

(3) An attorney who is ntamed to renrhr only limited and specifically
defined legal services shall be compensated as provided m tM retaining 
agreement If the amount or �thod of determining compensation ts not 
provided in the agree�nt, the attorney is entitled to a reasonable fee, 
taJung mto account the factors set forth tn subsection (6) 

(4) Ordinary services of the attorney m an initial trust 
admmistratwn Kl, a \,w!!tee mclude legal advice and representation 
concerning tm trus,tee's duties, �e,e a�"he&llle, relatmg to 

(a) Review of the trust instrument and each amendment for legal
sufficiency and mU!rpretatmn 

(b) Implementation of substitution of the successor trustee 

{c) Persons who must or should be served with reqwred notices and 
the method l!nd t1mmg of such l!erv1ce 

(d) The obhgat1on of a successor to reqmre a former trustee to 
account 

(e) The trustee's duty to protect, msure, and manage trust assets
and the trustee's hab1hty relatmg to these duties. 

{f) The trustee's duty regardrng mvestm!'!:nts imposed by the prudent 
investor rule 

(g) Contnbut1ons due to the personal representative of settlor's 
ee:tate for payment of admmistratlve expenses or credttor claims and 
estate taxee: 

(h) The trustee'e: obhgation to mform and account to beneficiaries
and the method of aatu1faction of these obhcations; tM liability of the 
trust and trw,tee to tM stttlor's creditor,, the aduz.sability or Mcessity for 
probate proceedings to bar cndttors,; and the contribution nquin�nts 
to the s,ettlor's probau estate 

(1} Cre!l.1hr pr1ue■11re11 &11!1 E11re11$ pe,amel'l, BP eem�re111.1ee H,■
n\1eHtetill!!: 1f 11la1•1 a�a:ie ei \)! e ini,i aeee\e 

fr� ldentifymg tax returns required to be filed by the trustee, the 
trustee's llab1hty for payment of taxes, and the due date of returns 

C,� Ohta.mine nonta.x.able certificate and receipt, if not done by a 
peraonal representative. 

(k,14:) Order of payment of expenses of administration of the trust; 
10a\rill 11i1111 h the 1e\il■P'8 esiab a, 1la1.ii1 Hler;I' &�amst i:nu,i H&eie, 
and order and pnonty of abatement of bequests and legaCies m the 
trust. 

m� Diatnbut.J.on of mcome or prmc1pal to beneficiaries or fundmg­
of further truats provided m the governmg mstrument. 

(m)� Preparation of any legal document.a required to effect
d1t1tnbutJon 

(n)� F1ductary duties, avoidance of aelf-deahng, conflicts of
mterest, duty of 1mpartJahty, and obligations to benefic1anea 

(o)� If there 1s a conflict of rnU'rest between a trusttt who 1s a 
beneficiary and other beneficrnries of thr- trust, advice to the trmi:ttt on 
hm1tatiomi of cer�rn l!luthority of the trustee regarding d1scret1onary 
d1.!!ltnbutmns or exercise of certain powers and alternativ!'!:s for 
appomtment of an mdr-pendent trusttt and appropriate procedures 

(p)� Procedures for trusttt's discharge from hab1hty for 
admm1stratmn of trust upon termmahon or resignation 

(5) W�e11 l!I e1Pp1re\e HBwe1&r:i, HS f!ep,q rn� l!B LP1:18tee 1r 110\Pwetee if
a tP1:1ot ■e11eP1B!!li u, e 733 '7Q::Z(31, LAe preBYl!l)'ltl' e fee ftp 1Pli111ar, 
nr tl!l'!B aftli i�e hst 1f h&t eurnttiL1tPo 1rlitflll!� ser 191"8 1P1 8L1boeet1•no 
(3j anli 11) oA!!:ll "'""&�pl� , l'!:ne het 11ens\1iL1tee ePe111ar, seP: 1ees Hid 
Pl'!H1111&kile 1efflpe11!!ailoe ftp th1oe 881'" t1eo 8he.ll 11111tee.B Be deierffuner;I' 
wn!ler ihe p&ri1e11ler Hleto a11B l!IPl!LIMl!il!f!eee &Jlf!liea8h h Ioli at b1:1ot In 
add1t1on to the attorney's fees for ordmary services, the attorney for the 
trustee shall be allowed further reasonable compensation for any 
extraordinary service What 1s an extraordmary service may vary 
depending on many factors, mcludmg the size of the trust 
Extraord mary services m!.y mclude, but are not lmuted to 

(a) Involvement m a trust contest, trust construction, a proceeding
for determmatmn of benefic1anes, a contested cl!.1m, elective share 
proceedmgs, apportmnment of estate taxes, or other adversary 
pro�dmgs or ht1gatmn by or against the trust 

(b l Representation of the trusU'e m audit or any proceedmg for 
adJustment, determmatmn, or collectmn of any taxes 

(cJ Tax advice on postmortem tax plann ing, includmg, but not 
hm1�d to, d 1scla1mer, renunciation of fiduciary comm1ss1on, alternate 
valuation d!!te, allocation of admmtstrativr- expenses between tax 
returns, the QTIP or reverse QTIP electmn, allocation of GST 
exemption, qual ification for Internal Revenue Code ss 303 and 6166 
pnv1leges, deductmn of last illness expenses, distr1butmn plannmg, 
asset basis cons1derat1ons, throwback rules, handhng mcome or 
deductions m respect of a decedent, valuation discounts, s�cial use and 
other valuation, handling employee benefit or retirement proceeds, 
prompt assessment request, or request for release of personal liabil ity 
for payment of tax 

ld) Review of estate tax return and preparl!t1on or review of other 
tax returns required to be filed by the trustee 

(e) Preparation of decedent's federal estate tax return If this return 
1s prepared by the !.ttorney, a fee of one•half of 1 perc.ent up to a value 
of $10 million and one.fourth of 1 percent on the value m e>.c.ess of $10 
m1lhon, of the cross est.ate as finally determmed for federal estate tax 
purposes, 111 pre.!!lumed to be reasonable compensation for the attorney 
for this service These fees shall mclude services for routine audit of the 
return, not beyond the exammmc agent level, 1f required. 

{fJ Purchase, sale, le!.Se, or encumbrance of real pro�rty by the 
trustee or involvement m zomng, land use, environment.al, or other 
s1m1lar mattr-rs 

(g) Legal advice regardin,:: carrying on of decedent's busme!.!!I or 
conducting other commercial activity by the trustee 

(h) Legal advice regarding claims for damage to the environment or
related procedures 

(1) Legal advice regardmg homestead status of trust real pro�rty or
proceedings mvolvmg the status 

(J) Involvement m fiduciary, employee, or attorney compensation 
disputes 

(kJ Considerations of special V!.luatmn of trust assets, mcludme­
d1scounts for blockage, minority interests, lack of market.ab1hty, and 
environmental hab1hty 

(6) Upon petition of any mterested �rson m a  proceedmt to rev:iew 
the com�nsat10n paid or to be paid to the attorney for the trustee, the 
court may mcrease or decrel!se the com�nsation for ordmary services 
of the attorney for the trustee or award compensation for extr■ordrnary 
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sel'Vlces 1f the facts and ctrcumstances of the particular admm1stration 
warrant In determ101ng reasonable compensation, the court shall 
comuder all of the following factors givm� such weight to each as 1t may 
dctermme to be appropnate 

(aJ The promptness, efficiency, and skill with which the m1tial 
admmistrat1on was handled by thf! attorney 

(bl The rcspons1b1ht1f!s .ts!lumed by, and potential hab1hties of, the 
attorney 

(c) The nature and value of the usets that are affected by the 
decedent's death 

(d) The benefits or detr1menUI resulting to the trust or its
benefic1anes from the attorney's services 

(e) The complexity or .umphc1 ty of the admm1stration and the 
novelty of issues presented 

(f) The attorney's part1C1pat1on m tax planning for the estate, the 
trust, and the trust's bencfic1anes and tax return preparation or review 
and approval 

(g) The nature of the trust asl'!et!, the expenses of admm1stration,
and the claims payable by the trust and the compensat10n paid to other 
professionals and fiduciaries 

(h) Any delay m payment of the compensation a�r the services 
were furmshed 

(1) Any othl'!r relevant factors 

(7) The court may determme reasonable attorney's compensat10n
without receiving expert testimony. Any party may offer expert 
testimony a�r notice to interested persons If expert tesbmony 1s 
offered, an expert witness fee may be awarded by the court and paid
from the asset.! of the trust The court may, m its d1scret1on, direct from 
what part of the trust 1t shall be p2'lld

(8) If a separate wntten agreement regardmg compensation exists
between the attorney and the l'!ettlor, the attorney shall furnish a copy 
to the trustee pnor to commencement of employment and, 1f employed, 
shall promptly file and serve a copy on all mterested persons Neither 
a separate agreement nor a prov1s10n m the trust suggesting or duectmg 
the trul'ltee to retam a specific attorney will obhgate the trustee to 
employ the attorney or obligate the attorney to accept the 
representation, but 1f the attorney who 1s a party to the agreement or 
who drafted the trust 1s employed, the compensation paid shall not 
exceed the compensation provided tn the agreement 

(9) Court proceedmgs to determine compensation, if required, are a 
part of the trust admmistrat1on process , and the cost.,, mcludmg fees for 
the trustee's attorney, !!hall be determmed by the court and paid from 
the assets of the trust unless the court findl'! the attorney's fees request 
to be !!Ub!ltantially unreasonable The court shall direct from which part 
of the trust they shall be paid 

(10) "lmtial trust administration" as used m this section means
admm1strat1on of a trust d escribed 10 s 733 707(3) dunng the period 
which begm!I with the death of the settlor and ends upon the final 
d1!!tr1but1on of tru!lt asset! outri ght or to contmuing trusts creaW 
under the trw,t agreement, but 1f an estate tax return is required, not 
until after IMUance of an e!!ltate tax closing letter or other evidence of 
tenmnatwn of the estate tax proceeding This m1tial period 1s not 
mtended to mclude continued regular adm1mstration of the trust 

( 11 )  This section shall apply to trusts of settlo� who die on or after 
July 1, 1995 

Sectwn 6 Paragraphs (c) and (e) of subsection (4) of section 737 303. 
Flonda Statutes, are amended to read 

737 303 Duty to mform and account to beneficiaries -The trul'!tee 
shall keep the beneficrnne-, of the trnst rel'l.sonably mformed of the trust 
and 1t.!t adm1m.!ltration The tru!ltee's duty to inform and account 
includes, but 1s not hm1ted to, the following 

(4) 

(cJ In the ca!!le of a trw,t described m s 733 707(3), the trustee's 
d uties under paragraph (a) extend only to the grantor 8:P tilePI eH.ei.i!!::" or 
the legal representative of the grantor •• SeneHe111� dunng the 
grantor's hfetime 

(e) All nghts provided a beneficiary under this section may be 
asserted by a legal representative or natural guardian of the beneficiary 
Notice under subsection (1)  and a statement of accountl'I under 
paragraph (a) provided to a representative of the beneficiary a!! defined 
m s 73 1 303 shall bmd the beneficiary and tM trustu &hall not ht 
rtqULrtd to prouidt such notice or statement of accounts to any 
beneficiary who would bt bound by an ordtr binding on a representatwe 
of the bentficuxry under & 731 303, if &uch notice or statement of 
accounts, rtspectwely, is provided to that rep resentative 

Section 7 Section 737 308, Florida Statutes, 1s amended to read 

737 308 Notice of tru!lt -

(1)  Upon the death of a settlor of a trust de!!lcnbed m s  733 707(31, 
the trustee must file a notice of trust with the court of  the county of the 
settlo r's domicile and the court havmgjunsd 1ct10n of the settlor's estate 

{2) The notice of trust must cont.am the name of the settler, the 
settlor's date of death, the title of the trust, 1f any, the date of the trust, 
and the name and address of the trustee 

(3) If the settlor's probate proceedmg has been commenced, the clerk
must notify the trustee m wntmg of the date of the commencement of 
the probate proceedmg and the file number 

(4) The derk shall file and mdex the notice of trust m the same
manner as a caveat, unless there ex1stl'I a probate proceedmg for the 
settler's estate m ...,h,ch case the notice of trust must be filed m the 
probate proceedmg and the clerk shall send a copy to the personal 
representative 

(5) The clerk shall send a copy of any caveat filed regarding the
settlor to the tru.1tee, and tht Notice of Trust to any caveator, unlttss thue 
1:1 a probate proceeding pending and the personal representative and the 
trusfett are the &ame 

(6Jfe-t In any proceeding affectmg the expenses of the admm1strabon 
of the estate, or any claims described m s 733 702( 1 ), the trustee of a 
trust described m !I 733 707(3!  1s an mterested person m the 
admm1strat1on of the grantor's estate 

(7J4w Any proceeding affectmg the expenses of the adm101strat10n of 
the estate or any claims described m s  733 702(1) prior to the trustee 
filmg a notice of trust are bmdmg upon the trustee 

(8)(::R The trustee's failure to file the notice of trust does not affect 
the trustee's obhgat1on to pay expenses of admmistrat1on and 
enforceable claim!! as provided m l'I 733 607(2) 

Section 8 Section 5 18  112,  Flonda Statutes, is amended to read 

518 112 De legat10n of mve!ltment funct1orui -

( 1) A fiduciary may delegate any part or all of tht mvestment 
functtonl'I, with regard to acts corut1tutm, mvestment funct10ns that a 
prudent investor of comparable skills m1iht delegate under the 
circumstances, &nG , 1U1 re�0:•d ,a ii.It a, p&rt. ef �liiia,e u, eo�lll er1A 
�1.1,.•t1•"s, to an mvei!ltment agent as provided m subsection (3)�, if the 
fiduciary txtrci&es reasonable can, Judgment, and caution m selecting 
the mue:5tmtnt agent, m esta bltshmg the sc ope and �pecific term.J of any 
delegatwn, and m nuiewmg penodically the agent's action& in order to 
monitor overall performance and compliance with the scope and specific 
term-;i of the deft'gatwn 

(2)(n) The requirement.'> of :mhsectwn (I) notwith<:tanding, a 
fiduciary that admtnt<:ter'> an m<:urance contract on the hft' or lwt'� of one 
or more JU>r,on , may dele>[ate 11•1thout any contm um,i: obltgatwn to 
reu11•w the a,:ent\ action,, n•rta1n rn r ·e,tment funt'twn<: with rC',.pect to 
rz ny ,uch t'ontract a, prnu1ded in <:uh,,,ctwn (.1) tn any one ur more of the 
foiluwi m.: 1wr<:on, a,  1n1·e,tment ai.:ni / \  
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Tht! tru1.t's sdtlor if the trust ts one descrtbt!d in b 733 707(3), 

2 Bt.ntficiartt.i. of thf! trust or estate, regardles.� of tht beneficiary's 
mltrtst therein, whether vested or contmgtmt, 

3 The spouse, ancestor, or descendant of any �rson dtscr1bed m 
subparagraphs 1 or 2 , 

4 Any �rson or entity nominated by a ma1ority of tht beneficmrits 
entitled to nctwt notice undtr sub<;tction (3)(b), or 

5 .An inuestnunt agent 1/ the fiduciary exercises reasonable cart, 
1udxment, and cautron m z.eltcting the muestrMnt agent and m 
establishing tht scopt and s�ctfic terms of any dtlegation 

(b) The delegable mvelltment functw� under this subsectwn include 

1 A dttt.rmmatwn of whether any insurance contract 11. or rf!matns 
a proper rnuestmtnt, 

2 A determmatron of whether or not to eurctse any policy option 
available under such contracts, 

3 A determination of whether or not to dwersify such contracts 
relatwe to OM another or to othu assets, if any, administered by the 
(ulucia.ry, or 

4 An inquiry about changes m the health or financial conditwn of 
the insured or insureds relative to any such contract 

(c) Until the contract matures and the policy proceeds are recewed, a 
fiducuiry that administers insurance contracts under this subsection 1s 
not obligated to dwersify nor allocate other assets, if any, relatwe to such 
insurance contracts 

(3)� A fiduciary may delegate mvestment functions to an 
investment agent unckr subsectwns (1) or (2) J31iFBt2ilt1t te e1:1lleeet1se (1 ), 
,f 

�•l The fidwet&1' enere1eee reae11eahle eare, JUd�ent, &nd ealitton 
in oeleet1ng: n,e 1ft eetll'! eftt ar;:er!t, in eetaf!he)ung tfle oeefle aed Efleeifie 
terMB 1f an, ■ele,e.hen, aed 1e rl' • 1e, 1ag: 13en1eheall� the ageftt'e 
e.ot111u1 in ulior h m111ute!F I e,an pe,H11111'!&eee aa8 eeMfi!hanee u1tR t.tie 
li!Sfle aeEi ef1e01fie teNH0 ef the !ieleg:&t.Hft 

(a)� In the case of a guard1ansh1p, the fiduciary has obtained court 
approval 

(bJ+e:I In the case of a trust or estate, the fiduciary has gwen written 
notice, of it! mtentlon to begin delegating investment functions under 
this eect1on, to all � benefic1anes, or their legal repnsentatwe, eligible 
to receive 1fteeme ff'lffl the tnet IP d1stnbutions from the trust or estate 
within 30 daye of the delegation unless euch notice 1s waived by the 
ebpble beneficianes entJ.tled to receive such notice. This notice shall 
thereafter, unttl or unless the beneficiaries eligible to receive income 
from the trust or distributions from the estate at the time are notified 
to the contrary, authonze the trustee or legal npresentatwe to delegate 
investment functJ.ons pursuant to this subsection ThLs dLscretion to 
revohe the ckkgatton does not imply under subsection (2) any continuing 
obligatwn to review the agent's actions, 

1. Notice to beneficianes ehgible to receive distributions Hte9Me
from the trust IP Qu,tr1liwt11M from the estate, or their legal 
npresentatives at �e 1in11e 1f !iele�a:t.101!1, shall be sufficient notice to all 
persons who may JOm the eligible class of benefiC1anes m the future 

2. Additionally, a$ used herein, legal representatwe includes one 
ckscri�d m s 731 303, without any requirement of a court order, an 
attorney•m-fact un<hr a durable power of attorney sufficient to grant 
such authority, a legally appointed guardian, or equwalent u nder 
applicable law, any lwmg, naturol guardian of a minor chdd, or a 
guardian a,d /item ln-U-e oa■o 1f a lllHl H, 1utu:e Ma, Be eeet ts &: fl&Pel'!t 
1r ler:,al guHli11l!l 1f 1ihe m1nn 

3 Written notice shall be 

(a) By any form of matl or by any commercial cklwery service, 
approved for service of process by the chief Judge of the ;udicia.l circuit in 

which tJu trw;;C has its principal place of bu �inf!'ss at the date of notice, 
requiring a signed receipt, 

(b} A,., provuUd by lau• for servLce of process, or 

(c} By an el1sor as may be prot•tded in the Florida Rules of Cwil 
Procedure 

Notice by mail or by approved commercial delwery servrce 1s complete on 
receipt of notice Proof of notice must be by verified statement of the 
person mailing or sending notice, and then must be attached thereto the 
11gned receipt or other satisfactory evidence that delwery WC!$ effected on 
the addressee or on the addres<;ee's agent Proof of notice must be 
mcunta1Md among the trustee's perrruiMnt records le ifle ease ,f ftl'I 
et.flep; 1ee tr!e8J!fte1te:k8 J!ler!left, P!0hee I'! B} ■e g:1 eft te tl'le j!;'.1:iftPli1an ,f 
&ii!!tl fiiBPt!ln er t.e Olietl 11eresa's lienee wnder a liwrallle 131 •er sfaUarne, 
t.he:t 1e e1.1ffie1eet. t'1 �Faft, s1.uti e:1.1tiier1\3 . 

(4)� If all requirements of subsection (3)+-3} are satisfied, the 
fiduciary shall not be responsible otherwise for the mvestment dt-c1smns 
nor ff actions or omisswns of the investment agent to which the 
investment functions are delegated 

(5Jf...4..} The mvestment agent shall, by virtue of acceptance of its 
appomtmt-nt, be subject to the jurisd,ction of the courts of this state 

f6!'-lµ In performing a delegated functmn, the mvestmentag:ent shall 
be subJect to the same standards as the fiduciary 

HH TI'lle eee"1en &j3flhee h e:il e!Het1ng: Al'! d fttiowre H81:teH11,Y 
relabeesh1pe elil8jeei, tli U:us eeetisn, hwt BAI:, ftB te e.et.e er 1nue01eft& 
B00lil'FlRg e.Aer Oei,11her l, lQQa 

Sect10n 9 Section 733 817, Florida Statutes, 1s amended to read 

(Substantial rewording of sectwn Su s 733 81 7, F S ,  for present 
text J 

733 81 7 ,Apportionment of estate taxes -

(1) For purposes of this sectwn

(a) "Fzductary" means a person other than the personal 
representatwe in possession of property incluckd in the measure of the 
tax who 1s liable to the applicable taxing authority for payment of the 
entire tax to the extent of the value of cl:,,t property In his pos�sswn 

{b) •Governing instrument• means a will, trust agru�nt, or any 
other document that controls the transfer of an asset on the occurrence of 
the event with respect to which the tax is being levied, 

(c) "Gross estate" means the gross estate, as cktermmed by the 
In ternal Reuenue Code with respect to the fe<hral estate tax and the 
Florida estate tax, and as such concept is otherwise determined by the 
estate, mhuitance, or death tax laws of the particular state, country, or 
poltti.cal subdwiswn whose tax ts being apportioned. 

(d) "Included m the measure of the tax" means that for each separate 
tax that an inUnst may incur, only intensts included tn the rruasure of 
that parttcular tax are constdered The term "included In the measurt of 
the tax• <Wes not include any tnterest, whether passint under the will or 
not, to the extent the mtere$t 1s initially deductible from the gro$S estate, 
without ngard to any subsequent dtminution of the deduction by rta$on 
of the charge of any part of the applicable tax to the interest The term 
"included m the measure of the tax" does not include interests or amounts 
that an not included m the gross estate but are included m the amount 
upon which the applicable tax i..s computed, such as ad;usted tam.ble gifu 
with respect to the federal utate tax If an electwn ts required for 
deductibilrty, an interest i..s not "uutially deductible" unless the election 
for ckductibility l.S allowed 

(e) "Internal Revenue Code" means the Internal Revenue Code of 
1986, as amerukd from time to time 

(f) "Net tax" means the net tax payable to the particular state, 
country, or political �ubdwuuon whose tax is bemg apporlwMd, afkr 
talung into account all credits against the applicable tax except as 
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prouuied tn this sectum With respect to tht! {t!chral l!Statl! tax, •ntt tax'" 

is cktl!rmtnl!d after taltinK into account all c�dtt.! against tM tax txctpt 
for the crt!dtt for fortign rkath ta.us 

(g) "Nonnsui.uary devtst '" nuam any chvtst! that ts not a residuary
devise 

(h) "Nonrtstduary interest• in conntction with a trust �ans any
interest in a trust whu:h LS not a re:uduary mtt:rl!st 

(1) "Recipunt• means, with respect to property or an interest tn 
pro�rty included in the gro,;s esta�. an heir at law tn an intestate estate, 
ckvi.see m a testate estate, btntfictory of a trust, beneficiary of an 
in.surancl!' poltcy, annuity, or other contractual right, surviving tenant, 
taker as a result of the eurctse or m default of the eurct� of a gentral 
power of appointnunt, ptrson who rectwes or ts to recttvl! the property or 
an mterest tn the property, or person tn posstsswn of tht property 

(;) "Residuary devise" has the meaning set forth in s 731 201(30) 

(It} "Restduary interest, " in connection wllh a trust, means an interest 
m tht assets of a tru.st which rt main after provision for any dtitrtbutwn 
that ts to bt satisfied by reference to a specific property or ty� of property, 
fu.nd, !IUm, or !ltatutory amount 

aJ "Rtuoc.ablt trust" mtans a trust as defined tn s 731 201(33) 
created by tht dectdent to tht extent that the dtcedent had at his or Mr 
death tht power to alter, amend, or rtuokt the trust tither alone or tn 
con1unctton wtth any other person 

(m} "State" means any state, terntory, or pos!lession of the United 
States, tht Dtstrtct of Columbia, and the Commonwealth of Puerto Rico 

(n) "Tax" means any estate tax, tnheritance tax, gentratwn slt1pptng
transfu tax, or other tax ltuttd or asstsstd uruhr the laws of this or any 
other statt, the Untted States, any other country, or any polttLcal 
subdwLSton of the foregoing, as finally determi�d, which 1s imposed as 
a re!lult of the ckath of the dectcknt, 1ncludmg, without ltmitatwn, the 
tax assessed pursuant to !I 4980/i. of the Internal Revenue Codt The term 
also includes any mterest and ptnalllts tmpostd in addition to the tax 
Unless the context mdicatts other-wist, the term "tax" means tach 
separate tax 

(o) "Temporary tnltnst" means an interest ui tncome or an estate for 
a sptctfic penod of time or for lift or for some other period controlled by 
refertnce to extrinsic tvtnts, whether or not tn trust 

(p) "Tentatwe Florida tax" wtth respect to any property means the net 
Florida estate tax that would have been attnbutablt to that proputy tf 
no tax wen payable to any other state tn respect of that property 

(q) -Value• means tM pecuniary worth of the interest involved as 
finally dtttrm1�d for purposes of the applicable tax after ckducttng any 
ckbt, exptnst, or other deduction chargeable to it for which a dtductwn 
wa.s ailowtd in determming tht amount of tht applzcable tax A /ten or 
other encumbrance 13 not regardtd as chargtablt to a parttcular interest 
to the extent that it wdl be patd from other interests The value of an 
mttreit ihall not be rtductd by reason of the charge agamst tt of any part 
of the tax 

(2) An. tnltrest tn homestead property shall be eumpt from tht 
apportionment of taxe!I if !IUCh interest pas�s to a person to whom inures 
the dttecknt's t:umptwn from forced salt under the State Constitution 

(3) The ntt tax attributable to tht interests included in the measure
of each tax !lhail be dtterm,�d by tht proportwn that the value of tach 
interest mduded m the measure of the tax bears to the total valut of all 
interests tncludtd m the measure of the tax Notwithstanding tht 
foregoing· 

(a) The ntt tax attributable to rntert\ls mcluded tn the measure of tht
tax by rea,;on of s 2044 of the Internal Reuenut Code shall ht determmtd 
tn the manMr provided for the federal e,tate tax ln 1 2207A of the 
Internal Reuenue Code, and tht amount ,;o determined �hail be deducted 
from the tax to dttermmt the net lax attributable to all remalnlllfl 
tntert\l,; inciud,d tn the mea�ur, of the tax 

{b) The foreign tax crtdtt aLlowed wzth re�pect to tht federal estate tax 
shall bt allocated among tht rec tpttnts of interests finally charged with 
the payment of the foreign tax tn reduction of any federal estate tax 
chargeable to the recipients of the foreign in teresl$, whether or not any 
federal estate tax ts attributable to tht foreign mterest!I Any exce:1s oftht 
foretgn tax credi t :Jhall bt applttd to reduct proportrnnattly the ntt 
amount of federal tstate tax chargeable to tht remaining nctptent!I of the 
tnttrest!I included tn the measure of the federal estate tax. 

(c) Tht reduction tn the Florida tax on tht estate ofa Florida resident
for tax paid to other !ltatts shall bt allocated as follows 

1 If the net tax paid to another statt is greater than or equal to tht 
ttntatwe Floruia tax attributable to the property iUbJect to tax in the 
other state, none oftht Florida tax shall be attributable to that property 

2 If the net tax patd to another statt ts less than the ttntatwe Florida 
tax attributable to tht property sub;ect to tax m the other state, the net 
Florida tax attributable to the property sub;tct to tax tn the other state 
shall be the excess oftht amount of the ltntatu,e FlorLda tax attributable 
to tht property outr the ntt tax payable to tht other state wtth respect to 
the property 

3 Any rtmatntng ntl Flortda tax shall be attributable to property 
mcludf'd m tht measure of the Florida tax excluswt of property !lub;ect 
to tax m other states 

4 The ntt (tckral tax attributabl� to the property subjtct to tax in the 
other state shall bt dettrmtntd as tf 1t wtrt located m tht state 

(d) The net tax attributable to a temporary interest, if any, shall bt
ngarded a,,; attrcbutablt to the principal that supports tht temporary 
interest 

(4)(a) Exctpt as otherwtst ef(ectwely dtrtctf'd by the governing 
instrument, if the Internal Rtvtnue Code mcludzng, but not ltmtted to, 
s'> 2032A(cJ(51, 2206, 2207, 2207A, 2207B, and 2603 of the Internal 
Rtvenut Code appltes to apportwn federal tax agamst recipients of 
ctrtatn interests, all net taxe,, mcludtng taxes lemtd by the state 
attributable to each typt of interest, shall be apporttontd agatn\t the 
reciptents of all tntuests of that type zn the proportton that tht ualut of 
each mter�st of that type mcluded m the mearnre of the tax bears to the 
total of all mttrests of that type included in the measure of the tax 

(b) The prouwon,; of this subsection do not affect allocation of the
reduction tn tht Florida tax as proVtded m thH stctrnn with respect to 
estates of Florida re};td�nts whtch art also sub;ect to tax m other states 

(5) Except w; provided about or a,; otherwise dirtcttd by the 
govtrntng mstrument, the nf't tax attributable to each mterest shall bt 
apportwned a, fo/,lows 

(a) For property pa:,smg undtr the dtcf'dent's will

1 The ntt tax attributable to nonr�-,1duary devius shall be charged 
to and paid from the rtstduary tslatt whtthtr or not all interests m tht 
residuary estatt art included tn the measure of the tax. If the rt!ltduary 
estate ts insufficient to pay the net tax attributable to all nonrtsiduary 
devises, tht balance of the net tax attributable to nonrestduary dev1�s 
shall bt apporttoned among the rec1p1ent!I oftht nonrestduary dtui�s in 
tht proportion that the ualut of each non residuary dtv1se included in the 
mf'asun of the tax bears to tht total of all non residuary deu1sts tncluded 
in tht measure of the tax 

2 The net tax attnbutable to restduary devises shall bt apportwned 
among !ht rf'ctptents of the residuary dtvt�es included tn the measure of 
tax in the proportton that tht value of each re�1duary dtvtse tncludtd m 
the measure of the tax hea,-.., to the total of all residuary deuist,; included 
,n the measurt of the tax 

(b ) For property pas�tng under tht tum � of any trust other than a 
trust c_reated 1n the decf'dtnt',; will 

1 The net tax attrihutah/1• to nonn•,;crlu(!ry 1n tere1,t,; \hnil h� 1 harr:ed 
to and paid /rnm the r,,,;uiuarv portwn of th,, t n1 \l wh1•ther or not ull
1nter1•,;t\ 1 11 the r('\1d1mry /xJrf1on arl' indudni 1n thi• ml'<l \ /J rl' of the tax 
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If tht N!Stduary portron of tht trust 1s insufficient to pay the nd la:t 
attnbutablt to all nonrtstduary tnttrests, tht balance of thi! net tax 
attributable to nonrtstduary mttrests shall bt apportioned among the 
rectpttnts of thi! nonrestduary mtuests m the proportion that the value 
of each non residuary mteN!st mcluded m thi! measur,o of the tax btan. to 
thi! total of all nonrtstduary interests included in the measure of the tax 

2 The net tax attributable to rtstduary interests shall be apportioned 
among the rtttpimts of tht residuary interests included in the mwsurt 
of tht tax m thi! proportion that thi! ualut of each residuary mttrrst 
included m the measure of tht tax bears to the total of all residuary 
mttnsts mcluckd in thi! mt'aSuN! of thi! tax 

(c) Tht nd ta:r attributablt to an mttrtst m homtsttad proptrty 
which ts exempt from apportwnmtnt pursuant to subsection (2J shall be 
apportwned again$! the rec1p1tnts of other mtere1,b m the estate or 
pas$ing under any revocable trust m tht following ordu 

Class I Recipients of interests not disposed of by the decedwt'1, 
will or revocable trust which are mcluckd m thf! �a.sure of the federal 
estate tax 

2 Class II Recipients of residuary dtv1ses and residuary 1ntere<;ts 
that are mcludtd m the measure of the fedual estate tax. 

3 Clas.s III RectpLents of nonresiduary ckv1ses and nonresiduary 
interests that are uicluded m the �a.sure of the federal estate tax TM 
net tax apportioned to a cla1,s, if any, p ursuant to this paragraph shall 
be apportioned among the recipients m the class in the proportion that 
the value of the interest of each bear$ to the total value of all interests 
included m that class 

(d) In the application of this subsection, paragraphs (a), (b), and (c) 
shall be appl�d to apportion the net tax to the recipients of the estate and 
the recipients of the ckcedent's revocable trust as if all recipients, other 
than the esta� or tru,;ts themselves, were taJung under a common 
mstru�nt 

(e) The net tax imposed undtr s 4980.A of the Internal Revenue Code 
shall be apportwned among the rectptents of the interests included in the 
mt"asure of that tax in the proportion that tM valut' of the mtert'st of each 
bt"ars to the total valut' of all interests included in the measure of that tax 

(f) The net tax that I$ not apporttoned under paragraphs (a), (b), and
(c), mcluding, but not ltmited to, the net tax attributable to interests 
passing by intestacy, Jotntly Ju.ld interest$ passing by suruiuorshtp, 
insurance, properties m which the c:kcedent held a reuusionary or 
nuocable interest, and annuities, shall be apportwned among the 
reciptents of tlu. rerruuntng interests that an mcluc:kd m tlu. �asure of 
the tax m tlu. proportwn that the value of each such mterest bear$ to the 
total ualue of all tM. remaining mtt'rests included in the mf!asure of the 
tax 

(g) If the court finds that zt ti 1nequ1table to apportion interest, 
penaltus, or both, m the manner provided in paragraphs (a)-(f), the court 
may a.sseu l1abtlzty for the paymt'nt tht'nof m the manner it find.s 
equitable 

(h)l. To be effective Cl$ a dirtctwn for payment of tax tn a manner
diffennt from that proutded m th11 sectwn, the gouernmg instrument 
mrut dznct that tlu. tax be patd from asseU that pa$S pursuant to that 
gouermng instrument, except cu prouuied m thu it'Ctton 

2. If the dececknt'• will provide, that tlu. tax shall be apportwned. as
provided m the decedent', revocable trust by $pecifu: reference to the 
trust, the direction m the revocable trust shall be deenud to be a direction 
oontamul m the will and shall control with respect to pay�nt of taus 
from a.seU p0$Stng under both the will and tlu. revocablt' trust 

3. A dtrectwn m tlu. dececknt', will to pay tax from the decedent's
reuocable tru$t u effecUve tf a contrary directum u not contamed in the 
tru•t agreement. 

4. For a dtnctton m a gouerning instru�nt to be effectwe to dtnct 
pay�nt of tau$ attributable to property not passing under the 
xovemtng mt.tru�nt from property passing under the gouemmg 

instrument, the governing instrument mu.st txpres;,sly refer to thu; sectton, 
or exp�ssly indicate that the properly passing under the governing 
mstru�nt ts to bear thi' burdt'n of taxatton for property not pas;,smg 
under the governing in ,;trument A d1rectwn in the governtn{! instrument 
to the effect that all taus arc to bt' patd from property pa,;sing under tM 
governing instrument whether attributable to property passing under the 
governing instrument or otherwise shall bt effectwe to dtrect tht' pay�nt 
from property passing under tht' governing instrument of taxes 
attributable to proputy not passing under the governrng instrument 

5 If there ,s a conflict as to payment of taus between the dtcedt'nt's;, 
will and the governing in1,trument, the de.ct-dent's will controls, except as 
follows 

a The governing instrument s;,hall bt gwen effect wtth respect to any 
tax remaining unpaid after the appltcatwn of the ckcedent's wrll 

b .A directwn tn a governing 1nstru�nt to pay the tax attributable 
to assets that pa'>S pursuant to the got•ern mg instrument from as<;ets that 
pass pursuant to that governing instrument shall be effectwe 
notwithstanding any conflict with the decedent's wtll, unless the tax 
prottiswn in tlu dt"cedtnt's will expressly overrides tht' conf2icting 
promswn in the governing instrument 

(6) The personal representatwe or fiduciary shall not be required to
transftr to a recipient any property in possesswn of tM personal 
representatwe or fiduciary which he or she reasonabl)' ant1ctpates may 
bt necessary for the payment of taus Further, the personal 
representatwe or fiduciary shall not be requtred to transfer any property 
tn possession of the personal representatwt or fiduciary to tht' rec1p1t'nt 
until tht' amount of the tax dut from the rec1ptent 11, patd by tht rectpitnt 
If property z.s transferred before. final apportionment of the tax, the 
rt'c1pient shall provuh a bond or other security for his apporttoned 
liability in the amount and form prescribed by the personal 
representatwe or fiductary 

(7)(a) Tht' personal represt'ntatwe may pd1tion at any ttme for an 
ordt'r of apportwnment If no admi mstratwn has fnen commenced at any 
tinu after 90 days from the dececknt's death any fiduciary ma.y petitwn 
for an order of apportwnment in tM court in whtch venue would be 
proper for administration of tht' decedent's estate Formal nottce of tM 
petitwn for order of apportwnment shall be gwen to all interested 
person$ At any tune after 6 months from the decedent's ckath, any 
rectptent may petition such court for an order of apportionment 

(b) The court shall determine all issues conct"rntng apportwnment If
the tax to be apportwned has not bun fi nally dt"ttrmined, the court shall 
determine the probable tax due or to becomt' dill from all interested 
persons, apportwn tM probable tax, and ntam 1ur1sdu:t1on over the 
parties and issues to modify the order of apportionment as approprULte 
until a{ur the tax is finally dttt'rmined 

(B)(a) If the personal representative or fiduc1ary dots not have 
poisesston of sufficient pro�rty otherwise distributable to tht' recipient 
to pay the tax apportioned to the recip�nt, whether under this section, the 
Internal Revenue Code, or the governing tn1,trument, if applicable, the 
personal rtprtsentatwe or fuiuciary shall recover tlu ckficiency in tax •o 
apportioned to tlu rectp�nt · 

1 From the fiduciary in poHession of tht' property to which tlu tax 
z.s apportioned, if any; and 

2 To tht' ext1mt of any deficiency in collectton from the fiducwry, or 
to the extent collectwn from the fiduciary is excu.sed pur1,uant to 
s;,ubsection (9) and tn all other casts, from the rt"cip,ent of the pro�rty to 
whtch tht' tax is apportioned, unle5s nlieved of this duty as provtded in 
subsectwn (9) 

(bJ In any actwn to recovt'r the tax apportwrud, the ordt'r of 
apporttonnunt shall be prrma (acte cornet 

(c) In any action for tlu enforcement of an orckr of apportum�nt, tlu
court s;,hall award taxable cost$ as in chancery acttons, 1ncludmg 
reasonable attorney's {et$, and may award pt'nalties and inurest on tlu 
unpaid tax tn accordance with equitable pnnciples 
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(d) This .mbst!ctton shall not authortze tht! recovery of any tax from 
any company tssuing insurance induckd tn tM gross estatl!, or from any 
banlt, trust company, &autngs and loan association, or similar i nstitution 
with respttt to any account in the naTM of the decedtnt and any othu 
person which passed by opero.tton of law on the dt.ctdtmt's fUath 

(9)fa) A Mrsonal represtntatwt or fiducuiry who has the duty undu
thtt1 sectwn of col/ectmg th11 apportioned tax from rec1p1entt1 may be 
relieved of the duty to collect tM tax by an orckr of tM court find.mg 

1 That tM estimated court costs and attorney's fus in collecting the 
apportioned tax from a puson against whom the tax has been 
apportioned will approximate or exceed the alTUJunt of the recovuy, 

2 That the puson against whom tht! tax has been apportt0nt!d L.! a 
rt!stdt!nt of a [ort!Lgn country othu than Canada and rt!fust!s to pay tht! 
apportwnt!d tax on dt!mand, or 

3 That it ts tmpractlcablt! to t!nforct! contnbutwn of tht! apporttoltt!d 
tax agamst a puson against whom tht! tax has bet!n apportwnt!d m Vtt!W 
of tht! improbabtlity of obtaining a ;udg�nt or tht! improbabtlity of 
collt!ction undu any ;udgmt!nt that might bt! obtamt!d, or otht!rWiSt! 

{b) A. pusonal rt!pnst!ntatl/Jt! or fiduciary !hall not bt! liablt! for 
fatlurt! to attt!mpt to t!nforCt! collt!ctwn if tht! pusonal nprt!st!ntalll.!t! or 
fiduciary nasonably bt!llt!l.1t!s lt would havt! bt!t!n t!Conomrcally 
impracticab[t! 

{10) Any apportwltt!d tax that ,� not collt!ctt!d shall bt! reapportront!d 
m accordanct! with thts st!ct1on as if tht! portion of tht! proputy to which 
tht! uncollectt!d tax had bun apportront!d had bt!t!n t!umpt 

(1 I) Nothmg 1n this st!cllon shall limit tht! right of any puson who 
has paid mart! than tht! amount of the tax apportwnablt! to such person, 
calculatt!d as if all apportwnt!d amounts would bt! collt!ctt!d, to obtain 
contribution from thost! who havt! not paid tht! full amount of tht! tax 
apportwnablt! to tht!m, calculatt!d as if all apportiont!d amounts would 
bt! collt!ctt!d, and that right ts hut!by con{t!,nd In any actrnn to t!nforce 
contribution, tht! court shall awa rd tamb[t! costs as in chanct!ry actions, 
including rt!asonablt! attornt!y's fus 

(12) Nothmg ht!rt!m contamed !hall be corutrued to rt!qurrt! tht! 
pt!rsonal nprt!St!ntatwt! or fiductary to pay any tax lt!vud or a�St!SSt!d by 
any fort!1gn country, un[t!ss S[Jt!ctfic dirt!clions to that t!f{t!ct are contained 
in tk will or otkr instrunumt undu which tht! pt!rsona/ rt!prt!st!nlattvt! 
or fiduciary is actmg 

Section 10 Sect1on 738 12,  Florida Statutes, 1s amended to read 

738 12 Underproduct1ve property -

(l)(a) If the total pnnc1pal of a trust does not m any year yield a net 
mcome of at least 3 percent of 1t8 market value {mcludmg as income the 
value of any beneficial use of the property by the mcome benefic1&ry), 
the trusttt shall pay to the mcome beneficiary an amount equal to tht!. 
t!:russ of 3 percent of the value of the principal, based upon the market 
value at the begmninl:' of the calendar year, oVt!r tM trust mco� paui 
to tk mco� bt!M{ictary tn that yt!ar This amount shall be paid to the 
income benefic1ary u111ng the first pnnc1pal cash available 

(b) In the event of a termination or inittat10n of a trust, or the
termmatIOn of a beneficial mcome mterest of a trust, for a penod of less 
than 12 months, the amount to be paid to the mcome beneficiary shall 
be prorated proport1onately with the tength of the time of his interest m 
the trm1t and m accordance w1th s 738 03 

(c) For purpo�! of this su.bst!.ctrnn, a bt!ltt!{ictary is constdut!d to bt! 
an rn.comt! bMt!/ic1ary only 1f tht! tru�t instru�nt LS trrt!uocable and 
rt!qWrt!s that the nt!t tncomt!. from t� tru.'ft bt! patd to the bent!/iciary 
Paymt!nt undu thi.! sub.!t!ctwn may not be madt! to a bent!{ictary who 
may rl!Ct!We trust income nnl_v in th� dtscretwn of the trustu 

(2) Upon the sale of the property the income beneficiary shall not be 
entitled to any portmn of the proceeds of snit-, except that any amount 
determmt-d m subsf'ct10n \ 1 J that rema10'i unpaid at the time of sale 
shall bt'J paJ{I tht•�from 

t3) If e, ifte ierms •f ,he trtist 1tF1_ p■f'itH, ef the tftt!■n t! u1 \e Be 
rM■111e8 By �A:e lirLJ:sliee er i;hs�eeea. ■f eO:ier �kel'l. e, J!&}ffl@nli te e.e 
ineeffte El er. eHn•r,, eweh pertit•"- ef t;ke itffl• 1,ut.li 8.e';.et'mkP.ed. H'i. 
eufleeeti1ea 1) she.II 8e relitufted ■r 81epll!lel'! efite 11re •1del! e, lifte \erft'!.e 
,f Ute lir1:1:sli 

Sect10n 11 Subsection ll6l of sect10n 744 441, Florida Statutes, 1s 
amended to read 

U4 441 Powers of guard1an upon court approval -After obtammg 
approval of the court pursuant to a pet1t1on for authonzat1on to act, a 
plenary guarchan of the property, or a hm1ted guardian of the prope rty 
within the powers granted by the order appomtmg the guardian or an 
approved annual or amended l:'llardiansh1p report, may 

( 16 )  Pay reasonable funeral, interment, and grave marker expenses 
for the ward from the ward's estate, up to a maXl.mum of SB,000 $,&-;QOO 

Section 12 Subsectwn (4) 1s added to st-ctlon 655 936. Florida 
Statutes, to read 

655 936 Delivery of safe-deposit box contents or property he!d m 
safekeeping to personal representative -

(4) Notwithstanding otkr prom,ions of this st!Ctton, tht! rnlttal 
opt!ntng of any sa{t!-dt!pos1t box of tht! dt!Cedent must be conductt!d m tht! 
prest!ltCt! of an t!mployt!t! of thf! institution whue tltt! bo;r ls locatt!d and tht! 
pusonal reprt!st!ntatlvt! Tht! rnuentory of the contt!nts of tht! box also must 
bt! conductt!d 1n tht! prt!stnce of tht! employet! and tht! pl!rsonal 
rt!prt!St!ntattvt!, each of whom must uenfy the. contt!nls of the box by 
signing a copy of the mut!ntory The pt!rsonal rt!prt!sentalwt! shall {i.lt! the 
saft!-dt!poStl box mut!ntory with the. court wtthm 10 days aftu th� box is 

opt!ned 

Section 13 Subsection (l I of sectwn 733 604. Florida Statutes, 1s 
amended to read 

733 604 Inventory -

l1 \(a) Withm 60 days after 1ssuan� of lt-tters, a personal 
representative who 1s not a curator or a successor to another personal 
representative who has prevwusly discharged the duty shall file an 
inventory of property of the estate, hstmg 1t w1th reasonable deta1l and 
mcludmg for each listed item 1ts estimated fair market value at the date 
of the de�dent's death Unless otherw1se ordered by the court for good 
cause shown, any such mventory or amended or supplementary 
inventory 1s subJect to mspection only by the clerk of the court or h1s 
representative, the personal representative and his attorney, and other 
interested penions 

(b) The ini tial opening of any safe-depo'Jtt box of tht! dt!cedt!nt must 
be conductt!d tn tht! pre5ence of an employt!t! of tht! flt!tltutwn whue tht! 
box is locatt!d and tht! pt!rsonal rt!prt!sentatWt! The tntJt!ntory of tM 
contents oftht! box also mu!t be conductt!d in tht prest!nCt! oftht employt!e 
and the pusonal reprt!�ntatwt!, t!ach of whom must verify tht! contl!nts 
of the box by s1gnmg a copy of tM tnuentory Tht! [Jt!rsonal rt!pre�entatiit! 
shall /ilt! the saft!·dt!po!Hl bo:r inut!ntory with the court within JO day! 
aftu lht! box is Opt!nt!d 

Section 14 Th1!'l act shall take effect upon becomml:' a law, except 
that section 9 of this act shall take effect October l, 1998, and shall 
apply to the estate!'! of decedents dymg on or after October I, 1998, and 
section 10 of this act shall take effect upon becommg law and !hall be 
applicable to all trusts, whenever executed 

And the title is amended as follows 

On page 1. ltne(sJ 2, through 

Page 2, hnels )  7 
remove from the t1tle of the bill all of !'ll!ld Imes 

and m�ert m lit-u thereof 
An act relatmf! to the admm1strat1on of trusts and estate!'!, amending s 
689 22'i, F S ,  provsdmf!" a statement of the ru le agam.:;t pPrpetu1ties, 
anlPndinl-! "I 709 08 F S rrnthor1zing c"rtam corpo rations to !'lerv(' a"I an 
attornPv m fnct, ;11n1•ndmg- '> 7:11 707 , F S ,  incrl'fi'> tng' thP ceding on 
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funeral expen1es, defimng the term "nght of revocation" with res�ct to 
the order of payment of expenae1 and obhgn.bon!I of an eatate, amending 
I 737 11 l, F S , rev1smg prov111on!I w1th re1!1pect to execution 
reqmrements for exprese trusts, prov1dmg for the apphcat1on of the 
!lectJon, amendmg s 737 2041 ,  F S ,  relatmi to tru!l�'!I attorney'!! fee, 
rev1smg procedure! for determmmg attorney'• fees, prov1dmg for 
determmmg feea for an attorney who 1s retained for hmi�d service!, 
revising the hst of services that constitute ordinary 21erv1ces m an m1t1al 
trust admm1stration, deletmg an exception from the apphcab1hty of 
presumptive fees for a corporate fiduciary that serve■ as a trustee or 
cotrustee, amending s 737 303, F S , rev1smg prov1s1ons with reapect to 
the duty of the tru!ltee to mform and account to benefic1anes to require 
mfonnation to the grant.or with res�ct to certam trusts, amending !I 
737 308, F S ; prov1dmg for specified notice to the trustee and caveator, 
amendmr • 518 ll2 ,  F S.; prov1dmr for delegation of investment 
funct10ns, amending •· 733 817, F S , rev1!lmg prov1!l1ons of law with 
respect to the apportionment of estate taxes, amend mg !I 738 12, F S , 
providmg cond1t1ons under which a trust beneficiary 1s considered an 
mcome beneficiary; amending s 7'44.44 1 ,  F S ,  mcreasmg the �ilmg on 
funeral expenses, amending ss 655 936 and 733 60'4, F S , prov1dmi 
requirements on opening cert.am safe--depos1t boxes, reqmnng an 
mventory, requmng filmg of inventories with the court, prov1dmg an 
effective date 

�p Bloom moved the adoption of the amendment, which was 
adopted 

On motion by Rep Bloom, the rules were suspended and HB Ull, as 
amended, was read the third time by title On pusage, the vote was 

Yeas-1 12 

The Chair 
Albnght 
Andrtws 
Argenziano 
Arnall 
Arnold 

Barnter 
Ball 
Barreiro 
Betancourt 
Bitner 
Bloom 
Boyd 

Bradley 
Brennan 
Bron.son 
Brook.J 
Brown 
Bullard 
Burrouehs 
Bush 
By,-d 

Carlton 
Casey 
Clemona 
Constantine 
Cos(l'ove 
Crady 

Nays-None 

Cmt 
Crow 
Culp 
Dawson-Wlute 
Denm1 
Diaz de 11 Port1l11 
Dockery 
Edwards 
Effman 
Eggelletlon 
Fuano 
Feeney 
Fl!cher 
Flanai;an 
Frankel 
Fuller 
Futch 
Gay 
Geller 
Goode 
Hafner 
Hamntton 
Healey 
Heyman 
lllll 
Horan 
Jones 
Kelly 

Kmg 
Kosmu 
Lacasa 
Laurent 
Lawson 
Lippman 
Littlefield 
Logan 
Lynn 
Mackenzie 
Mackey 
Martmez 
Maye-arden 
Meek 
Melvm 
Merchant 
Miller 
Mmton 
Morrom 
Mone 

Murman 
Oele, 
Peaden 

p.,..y 
P�witt, D 
Pnutt, K. 
Putnam 
Rayaon 

Reddick 
Ritchie 
Ritter 
Roberts-Burke 
Rodnguez-Chomat 
RoJa!I 
Safley 
Saunders 
Sembler 
Si.lver 
Srndler 
Smlth 
Spratt 
StabUl!I 
Stafford 
Starka 
Thrasher 
Tobm 
Trovillion 
Turnbull 
Valdes 
Vtllalobo1 
Wallace 
WlSserman Schultz 
We1tbrook 
Wiles 
Wise 
Ziebarth 

E:r:cuaed from time to time for Conference Comm1ttee-Albnght, 
Bamter, Bradley, Bronson, Chestnut, Constantme, Crady, Culp, 
Denms, Edwards, Feeney, Flanag-an, Garcia, Gay, Hafner, Horan, 
Jones, Law!lon, Littlefield, Loran, Lynn, Mackenzie, Mackey, Meek. 
Merchant, Mmton, Moree, Posey, K. Pruitt, �dick, Sandenon, 
Sembler, Smith, Stabms, Starks, Sublette, Thruher, Valde£, V11lalobos, 
WU!lerman Schultz, Wise 

So the btll paHed, as amended, and was 1mmecbately certified to the 
Senate aft.er engrossment 

On motwn by Rep Arnall, CS/HB l«-5 wa:s temporarily po�tponed 
under Rule 1-4,7 and the &e-cond readmg null ified 

HB 1447-A bill to be- entitled An act relatmg to vetermary medical 
prn.ct1ce, amendmg s 474 203 , F S ,  rev1smg and providmg exempt10ns 
from regulation unde-r chapter 47'4, F S ,  relatmg to veterinary medical 
practice , amending s 474 207, F S ,  relating to hcensure by 
examination, authorizing the Board ofVete-rmary Med1cme to reqmre a 
personal appearance of any applicant, requ1nng certam notice to the­
apphcant, ehmmatmg obsolete prov1s1ons, amendmg s '47'4 211 ,  F S ,  
requ1rmg cntena for providers of contmumg education to be approved 
by the board, amending s ,4, 7,4, 21'4, F S , mcreasmg the admm1stratlve 
fine, prov1dmg circumstances for expunct10n of citations from the 
vetermanan's record, amending 1o 474 215, F.S , reqmrmg hm1ted 
service permitte-es to register each location and providing a registration 
fee, providmg requirements for certam temporary rabies vaccmation 
efforts, prov1dmg permit and other reqmrements for perwns who are 
not licensed vetennanans but who desire to own and operate a 
vetermary medical establishment, prov1dmg d1sc1phnary act10ns 
apphcable to holders of premises permits, creatmg s 474 2175, F S ,  
prov1d1ng for mvest1gat10n of unhcensed activity, prov1d1ng for hearmgs, 
prov1dmg penalties, reenactmg s 474 217(2), F S ,  relatmg to hcensure 
by endorsement, to mcorporate the amendment to s 47'4 214 ,  F S ,  m a  
reference thereto, prov1dmg an effective date 

-was read the- second time by title

The Comm1tt.« on Busmess Regulation & Consumer Affairs offered 
the following 

Amendment 1 (with title amendment)-
�move from the bill Everythmg after the enactmg clause 

and msert m heu thereof 

Sect10n 1 Se-ct1on 474 203, Florida Statutes, 1s ame-nded to read 

474 203 E>..empt10ns -ThlS chapter shall not apply to 

(lJ Any faculty member pract1cmg only m conJunctlon with teaching 
duties at a school or college of vetennary medicine s�eft eeliisel Bf" 
eelleg:e slrnll be located m this state and he accredited by the Amencan 
Veterinary Medical Association Council on Education This eumption 
shall only apply to such faculty mLmber d�s not hold a ualtd license 
issued under this chapter but who is a graduate of a school or college of 
veterinary medicine accredited by the American Veterinary Medical 
Associatwn Council on Educatwn or a school or college recogniud by the 
American Veterinary Medical Associatton Commiss,aon for Foreign 
Veterinary Graduates The faculty member exemption shall 
automatically expire when such school or college terminates the faculty 
member from such teaching duties On December 31  of each year, such 
school or oolle-ge shall provide the board with a written hst of all faculty 
who are eJi.empt from this chapter Such school or college shall also 
notify the board m wntmg of any additions or deletions to such hst, 

(2) A puson practicing as an intern or resulent uetermaruin and who 
does not hold a valu:l license issued under this chapter and who is a
graduate m trmning at a school or college ofuet-ermary medu:in.e located 
in thu sta� and accredited by tM American Veterinary Medical 
Associatwn Council on Education or a ,9chool or college recogmud by the 
.American Vetennary Medical Association Commis.!ton for Foreign 
Veterinary Graduates Such intern or resident must be a graduate of a 
school or college of vetennary medicine accredited by tM American 
Ve�rmary Medical As,ocuition Council on Educatwn Thu exemptwn 
shall expire when such intern or re.!tdent completes or is terminated from 
such training Each school or college at which such intern or resuhnt is 
m trammg shall on July 1 of each year, prom.de the board with a written 
list of all such interns or resuients designated for thJ.S exemption, and the 
school or college ,hall also notify the board of any additions or deletwn.s 
to the list 

(3� A student m a school or college- of vetennary medicine while 
m the performance of duties assigned by his instructor or when work.mg 
as a pre-ceptor under the 1mmed1ate !lupervmon of a hcensee, provided 
that such preceptorship 1s required for graduation from an accredited 
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RELATING TO The Adm1nistrat1on of Trusts and Estates 

SPONSOR(S) Representative Bloom 

STATUTE(S) AFFECTED Amending sections 689.255, 709 08, 733.707, 737 111, 737.2041, 
737 303, 737 308, 733 817, and 738 12, Florida Statutes 
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ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE. 
(1) REAL PROPERTY & PROBATE YEAS 5 NAYS 0
(2)
(3) 
(4) 
(5) 

I. SUMMARY

HB 1411 makes the following changes relal!ng to the administration of trusts and estates·

■ amends the rule against perpetuItIes, amends the durable power of attorney statute to
permit certain not-for-profit corporal!ons to act as an attorney in fact, increases the
amount the personal representative, guardian, or other person can expend for
reasonable funeral, interment, and grave marker expenses from $3,000 to $6,000;
provides a def1nit1on of revocable trusts; clarifies the effective date for the trust execution
changes effective October 1, 1995, and also clanf,es that the provisions of this section
do not apply to specified retirement plans, amends provision relating to attorney's fees In
representing a trustee, removes the words "or beneficiary" from section 737.303(4)(c),
Florida Statutes,

■ permits fiduciaries to delegate investment functions, requires the clerk to send a copy of
any caveat filed to the trustee and the notice of trust to any caveator, unless there ,s a
probate proceeding pending and the personal representative and the trustee are the
same, substantial rewording and amendment to section 733.817, Florida Statutes,
relating to apportionment of estate taxes, in order to align the state and federal tax
codes; section 738 12, Florida Statutes, relating to underproduct,ve property, is
amended to provide that a benef1c1ary is an income beneficiary only if the trust
instrument Is irrevocable and requires that the net income from the trust be paid to the
beneficiary; requires the 1nitIal opening of any safe-deposit box of the decedent to be
conducted in the presence of an employee of the 1nst1tut1on where the box ,s located and
the personal representative As well, the inventory must be conducted in the presence
of the employee and the personal representative, each of whom must verify the
contents

The bill takes effect upon becoming a law, except that the section on apportionment of estate 
taxes takes effect October 1, 1998, and applies to the estates of decedents dying on or after 
October 1, 1998, and the section on underproduct,ve property takes effect upon becoming law 
and Is applicable to all trusts, whenever executed. This bill should not have a significant fiscal 
impact on state or local governments 

STANDARD FORM (REVISED 1/97) 
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II SUBSTANTIVE RESEARCH 

A PRESENT SITUATION 

Rule Against Perpetuities 

Section 689.225, Florida Statutes, is the "Florida Uniform Statutory Rule Against 
Perpetuities." Subsection (2) provides a statement of the rule. 

A nonvested property interest 1n real or personal property is invalid unless· when the 
interest is created, 11 1s certain to vest or terminate no later than 21 years after the 
death of an 1nd1v1dual then alive, or the interest either vests or terminates w1th1n 90 
years after its creation. 

A general power of appointment not presently exercisable because of a cond1t1on 
precedent is invalid unless. when the power 1s created, the cond1t1on precedent 1s 
certain to be sat1sf1ed or become 1mposs1ble to satisfy no later than 21 years after 
the death of an individual then alive, or the cond1t1on precedent either 1s satisfied or 
becomes 1mposs1ble to satisfy within 90 years after its creation 

A nongeneral power of appointment or a general testamentary power of appointment 
is invalid unless: when the power 1s created, 11 1s certain to be irrevocably exercised 
or otherwise to terminate no later than 21 years after the death of an 1ndiv1dual then 
alive; or the power is irrevocably exercised or otherwise terminates within 90 years 
after its creation 

In determining whether a nonvested property interest or a power of appointment is 
valid, the possibility that a child will be born to an individual after the ind1v1dual's 
death 1s disregarded 

Probate 

Section 733. 707, Florida Statutes, provides for the personal representative's payment 
of the expenses of the administration and obligations of the estate Section 733. 707(3), 
Florida Statutes, provides that any portion of a trust with respect to which a decedent 
who 1s the granter has at the decedent's death a right of revocation, as defined m 
paragraph (c), either alone or in conJunction with any other person, is liable for the 
expenses of the administration of the decedent's estate and enforceable claims of the 
decedent's creditors to the extent the decedent's estate 1s 1nsuffic1ent to pay. Paragraph 
( c) contains no def1rnt1ons During the 1995 Legislative session, this section of law was
amended There were two floor amendments to the bill relating to this section. One of
those amendments would have change the reference to paragraph (c), to a reference to
paragraph {e), and would have inserted the def1rnt1on. However, due to an overlap 1n
the amendments this change did not occur.

Section 733. 707(3)(a), Florida Statutes, provides that, for purposes of subsection (3), 
any trusts established as part of, and all payments from either an employee annuity 
described in s. 403 of the Internal Revenue Code of 1986, as amended, an Individual 
Retirement Account, as described 1n s 408 of the Internal Revenue Code of 1986, as 
amended, a Keogh (HR-10) Plan, or a retirement or other plan established by a 
corporation which 1s qualified under s 401 of the Internal Revenue Code of 1986, as 

STANDARD FORM (REVISED 1/97) 
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amended, are not to be considered a trust over which the decedent has a right of 
revocation. 

Section 737. 111, Florida Statutes, was enacted in 1995 and took effect October 1, 1995. 
Ch 95-401, s 11, at 3287, Laws of Florida The section provides that the testamentary 
aspects of a trust are 1nva/1d unless the trust is executed with the formalities required for 
the execution of a will. Also, the testamentary aspects of an amendment to a trust are 
invalid unless the amendment Is executed with the same formalities as are required for a 
will. For the purposes of this section, the term "testamentary aspects" means those 
provisions of the trust that dispose of the trust property on the death of the sett/or other 
than to the sett/or's estate. This provision was intended to be prospective only 
However, many residents of the state contacted the House of Representatives after the 
enactment of this provision, complaining that their attorney's are advising them that their 
trusts are invalid unless they are re-executed with the formalities required for the 
execution of a will. 

Section 737.303, Florida Statutes, sets out the duty of a trustee to inform and account to 
beneficiaries. The trustee shall keep the beneficiaries of the trust reasonably informed 
of the trust and its administration A beneficiary is entitled to a statement of the 
accounts of the trust annually and upon termInatIon of the trust or upon change of the 
trustee except that, in the case of a trust described in s 733.707(3), Florida Statues, the 
trustee's duties extend only to the grantor or benef1c1ary or the legal representative of 
the granter or benef1c1ary during the grantor's /1fet1me. Section 737 303(4)(e), Florida 
Statutes, provides that all rights which the section provides to a benef1c1ary may be 
asserted by a legal representative or natural guardian of the beneficiary Notice of the 
trustee's acceptance of the trust and the statement of accounts provided to a 
representative of the beneficiary binds the beneficiary 

Section 737 308, Florida Statutes, requires that, upon the death of a sett/or of a trust 
described in s. 737. 707(3), the trustee must file a notice of trust with the court of the 
county of the sett/or's domicile and the court having jurisdiction of the sett/or's estate 
The clerk must file and index the notice of trust In the same manner as a caveat, unless 
there exists a probate proceeding for the sett/or's estate, in which case the notice of 
trust must be filed In the probate proceeding. The clerk Is required to notify the trustee of 
any probate proceeding and to notify the personal representative of the notice of trust. 
However, if there is no probate proceeding, but a trust exists and there are caveators, 
there Is no requirement that the clerk send a notice of trust to the caveators, nor must 
the clerk send the trustee copies of the caveats. 

Reasonable Funeral Expenses 

Section 733. 707(1 )(b), F.S., provides that a personal representative is to pay 
reasonable funeral, interment, and grave marker expenses not to exceed $3,000. 

Similarly, s. 744.441 (6), F.S., provides that a guardian may pay reasonable funeral, 
interment, and grave marker expenses for the ward from the ward's estate up to a 
maximum of $3,000 

STANDARD FORM (REVl8ED 1/97) 
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Delegation of Investment Functions 

Section 518 112, Florida Statutes, provides for f1duc1ary delegation of investment 
functions. A fiduciary may delegate investment functions, with regard to acts constItutIng 
investment functions that a prudent investor of comparable skills might delegate under 
the circumstances, and with regard to all or part of those investment functions, to an 
investment agent 1f: 

• 

• 

• 

• 

• 

• 

The fiduciary exercises reasonable care, judgment, and caution in selecting the 
investment agent, in establishing the scope and specific terms of any delegation, 
and in reviewing periodically the agent's actions in order to monitor overall 
performance and compliance with the scope and specific terms of the delegation. 
In the case of a guard1anshIp, the fiduciary has obtained court approval 
In the case of a trust or estate, the f1duc1ary has given written notice, of its IntentIon 
to begin delegating investment functions under this section, to the beneficiaries 
eligible to receive income from the trust or d1stribut1ons from the estate w1th1n 30 
days of the delegation unless such notice Is waived by the eligible beneficiaries 
entitled to receive such notice. This notice shall thereafter, until or unless the 
beneficiaries eligible to receive income from the trust or distributions from the estate 
at the time are notified to the contrary, authorize the trustee to delegate investment 
functions pursuant to this subsection. 
Notice to beneficiaries eligible to receive income from the trust or distributions from 
the estate, at the time of delegation, shall be sufficient notice to all persons who may 
Join the eligible class of beneficiaries in the future. 
In the case of a minor, notice may be sent to a parent or legal guardian of the minor 
In the case of an otherwise incapacitated person, notice may be given to the 
guardian of such person or to such person's donee under a durable power of 
attorney that is suffIcIent to grant such authority 

If all the foregoing requirements are sat1sf1ed, the fiduciary shall not be responsible 
otherwise for the investment decisions or actions of the investment agent to which the 
investment functions are delegated In performing a delegated function, the investment 
agent shall be subject to the same standards as the fiduciary. The investment agent 
shall, by virtue of acceptance of its appointment, be subJect to the jurisdiction of the 
courts of this state 

The section applies to all exIstIng and future fiduciary relatIonsh1ps subJect to the 
section, but only as to acts or omissions occurring after October 1, 1993. 

Durable Power of Attorney 

Prior to October 1, 1995, the durable power of attorney statute did not prescribe or limit 
who could serve as an attorney in fact As amended in 1995, section 709.08(2), Florida 
Statutes, limits who can serve to either a natural person who Is 18 years of age or older 
and Is of sound mind or a financial Inst1tution as defined ,n Chapter 655 with trust 
powers Ch 95-401, s 17, at 3292, Laws of Fla 

Trustee's Attorney's Fees 

Section 737 2041, Florida Statutes, provides that the attorney retained by the trustee of 
a trust described In s 733. 707(3), Florida Statutes, is entitled to reasonable 
compensation for legal services rendered in the initial administration of the trust payable 
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from the assets of the trust without court order. The attorney, the trustee, and persons 
bearing the impact of the compensation may agree to compensation determined In a 
different manner than provided in this section 

Compensation for ordinary services based upon the value of the trust assets 
immediately following the settlor's death and the income earned by the trust during InitIal 
admin1strat1on at the rate of 75 percent of the schedule provided in 
section 733 6171 (3)(a)-(h}, Florida Statutes, Is presumed to be reasonable 
compensation for attorneys In initial trust adm1nistrat1on. This section provides that 
ordinary services of the attorney for a trustee include legal advice and representation 
relating to a !1st of possible duties of the trustee 

When a corporate fiduciary Is serving as trustee or cotrustee, the presumptive fee for 
ordinary services and the list of what constitutes ordinary services does not apply, and 
what constItutes ordinary services and reasonable compensation for those services Is 
instead determined under the particular facts and circumstances applicable to that trust. 
In addition to the attorney's fees for ordinary services, the attorney for the trustee is 
allowed further reasonable compensation for any extraordinary service What constitutes 
an extraordinary service may vary depending on many factors, including the size of the 
trust The statute sets forth a list of some services which constitute extraordinary 
services 

Upon petition of any interested person in a proceeding to review the compensation paid 
or to be paid to the attorney for the trustee, the court may increase or decrease the 
compensation for ordinary services of the attorney for the trustee or award 
compensation for extraordinary services if the facts and circumstances of the particular 
administration warrant In determining reasonable compensation, the court is to 
consider all of a list of factors set forth in the section, gIvIng such weight to each as 11 
may determine to be appropriate 

Apportionment of Estate Tax 

Section 733.817, Florida Statutes, provides for apportionment of estate truces Any estate or 
other death tax shall be apportioned In the following manner: 

If a part of the estate passed under a will by reference to a specIfIc property or in any 
other nonres1duary form, exclusive of property over which the decedent had a power of 
appointment as defined from time to time under the estate tax laws of the United States, 
the net amount of the tax attributable to 11 shall be charged to and paid from the 
residuary estate without requiring contribution from persons receiving the interests, 
except as otherwise directed by the governing instrument In the event the residuary 
estate Is 1nsuffIcIent to pay the tax attributable to the interests, any balance of the tax 
shall be equitably apportioned among the recipients of the interests in the proportions 
that the value of each interest included In the measure of the tax bears to the total of all 
interests so included, except as otherwise directed by the governing instrument. 

If a part of the estate passed under the will as a residuary interest, exclusive of property 
over which the decedent had power of appointment, the net amount of tax attributable to 
11 shall be equitably apportioned among the residuary benef1c1aries in the proportions 
that the value of the residuary interest of each included In the measure of the true bears 
to the total of all residuary interests so included, except as otherwise directed by the 
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governing instrument When a residuary interest is a temporary interest, the tax 
attributable to 11 shall be charged to corpus and not apportioned between temporary and 
remainder interests 

If a part of the property concerning which the tax Is levied or assessed Is held under the 
terms of any trust created inter vIvos, then, unless the governing instrument directs 
otherwise. 

If any portion of the trust Is directed to pass or to be held in further trust by reference 
to a specific property, or type of property, fund, sum, or statutory amount, or in any 
other nonres1duary form, the net amount of the tax attributable to that portion must 
be charged to and paid from the corpus of the residuary share of the trust without 
requiring contribution from the nonres1duary interest or the persons receiving or 
benefiting from that interest. If the residuary portion of the trust Is insufficient to pay 
the tax attributable to all nonresiduary interests, any balance of the tax must be 
equitably apportioned among the recIpIents of those interests in the proportions that 
the value of each interest included In the measure of the tax bears to the total of all 
interest so included. 

The net amount of the tax directly attributable to the residuary share of the trust, If 
any, must be charged as follows· the net amount of the tax attributable to each 
residuary temporary interest must be charged to that portion of residuary principal 
that supports the temporary interest without apportionment, and the net amount of 
the tax attributable to the balance of the residuary share must be equitably 
apportioned among the residuary benef1c1aries, by charge to the corpus of their 
interest in the proportions that the value of the residuary interest of each included In 
the measure of the tax bears to the total of all residuary interests included. 

Real property or mobile home homesteads that are exempt from execution by law 
shall be exempt from apportionment of taxes. Persons taking an interest In the 
homesteads shall not be liable for apportionment of taxes on account of the 
homesteads The net amount of the tax attributable to homestead property shall be 
paid from other assets of any trust or the estate subject to administration in the order 
as directed by the governing instrument or, absent this direction, in the following 
order. 

Property not disposed of by the will or trust 

Property passing as the residuary estate. 

Property not spec1f1cally or demonstratively devised 

Property specifically or demonstratively devised. 

The balance of the net amount of the tax shall be equitably apportioned among, and paid by, 
the recipients and beneficiaries of the properties or interests, In the proportion that the value 
of the property or interest of each included In the measure of the tax bears to the total value 
of all the properties and interests included In the measure of the tax, except as otherwise 
directed by the governing instrument. With respect to a temporary interest not in trust, the 
amount charged to the recipients or beneficiaries shall not be apportioned between 
temporary and remainder interests but shall be charged to and paid out of the corpus of the 
property or fund, except as otherwise directed by the governing instrument. 
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Nothing contained in this section shall be construed to require the personal representative 
or other concerned fiduciary to pay any estate, inheritance, or other death taxes levied or 
assessed by any foreign country, unless specific d1rect1ons to that effect are contained in the 
will or other instrument under which the fiduciary is acting 

A direction against apportionment under this section may be expl1c1t or 1mpl1cit from the 
terms of the governing instrument, but must be clear and unequivocal, provided, however, 
that an implic1t direction against apportionment is not sufficient to avoid the apportionment 
under state or applicable federal law unless the court also finds that the testator considered 
and made a deliberate and informed dec,s,on about the burden of taxat,on. 

No personal representative or other f1duc1ary shall be required to transfer any property until 
the amount of any tax due from the transferee Is paid or, 1f the apportionment of tax has not 
been determined, until adequate security ,s furnished for the payment The fiduciary shall 
not be required to distribute assets that he reasonably ant1cIpates may be necessary to pay 
any state or federal taxes 

After the amount of all estate, inheritance, and death taxes ,s finally determined, the 
personal representative or other f1ducIary shall petItIon for an order of apportionment and 
shall give formal notice of the petItIon and the hearing to all interested persons. 

Underproductive Property 

Section 738 12, Florida Statutes, provides for underproduct,ve trust property If the total 
principal of a trust does not ,n any year yield a net income of at least 3 percent of ,ts market 
value (1nclud1ng as income the value of any beneficial use of the property by the income 
beneficiary}, the trustee shall pay to the income benef1c1ary an amount equal to 3 percent of 
the value of the principal, based upon the market value at the beginning of the calendar 
year This amount shall be paid to the income beneficiary using the first principal cash 
available. 

In the event of a term,nalion or InitIatIon of a trust, or the termInatIon of a benef1c1al income 
interest of a trust, for a period of less than 12 months, the amount to be paid to the income 
beneficiary shall be prorated proportionately with the length of the time of his interest in the 
trust Upon the sale of the property the income beneficiary shall not be entitled to any 
portion of the proceeds of sale, except any amount previously owing and unpaid from the 3 
percent of principal computation above sale shall be paid therefrom. 

If by the terms of the trust any portion of the income is to be retained by the trustee or 
disposed of other than by payment to an income beneficiary, such portion of the amount 
determined ,n the 3 percent of principal computation above shall be retained or disposed of 
as provided by the terms of the trust. 

B. EFFECT OF PROPOSED CHANGES:

HS 1411 makes several changes relating to the administration of trusts and estates.
The bill amends the rule against perpetuities, to provide that certain language in a
governing instrument Is 1noperatIve to the extent that 11 produces a period of time that
exceeds 21 years after the death of the survivor of the specified lives, 1f in measuring a
period from the creation of a trust or other property arrangement, the provision operates
according to the spec1f1ed subparagraphs
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The bill amends the durable power of attorney statute to permit certain not-for-profit 
corporations to act as attorneys in fact. The lImIt on reasonable funeral expenses which 
can be paid by a personal representative, guardian, or other person Is increased from 
$3,000 to $6,000 A defInitIon of revocable trusts which was inadvertently left out of the 
1995 Leg1slat1on, Is provided In the bill The bill clarifies the effective date for the trust 
execution changes effective October 1, 1995, and also clarifies that the provIsIons of 
this section do not apply to specIfIed retirement plans The bill corrects a glitch, 
removing the words "or beneficiary" from section 737 303(4){c), Florida Statutes, and 
provides that the trustee Is not required to provide a notice or statement of accounts to 
any benef1c1ary who would be bound by an order binding on a representative of the 
beneficiary as specified 

The bill amends provision relating to attorney's fees in representing a trustee 

The bill requires the clerk to send a copy of any caveat filed to the trustee and the notice 
of trust to any caveator, unless there Is a probate proceeding pending and the personal 
representative and the trustee are the same This fills a void with regard to a lack of 
notice when there Is no probate estate, yet there are creditors, and a trust from which 
the creditors may be able to recover. 

The bill permits a f1ducIary to delegate any part or all of the investments functions to an 
investment agency as spec1f1ed. 

The bill substantially rewords and amends section 733 817, Florida Statutes, relating to 
apportionment of estate taxes, In order to align the state and federal tax codes This 
section applies only 1f the will does not provide for the handling of taxes 

Section 738 12, Florida Statutes, relating to underproduct1ve property, is amended to 
provide that a benef1c1ary Is an income beneficiary only if the trust instrument is 
irrevocable and requires that the net income from the trust be paid to the beneficiary 
Payment under this subsection may not be made to a benef1c1ary who may receive trust 
income only In the discretion of the trustee 

Section 7 44.441, Florida Statutes, relating to the power of guardians is amended to 
increase the reasonable funeral, interment, and grave marker expenses for the ward 
from the ward's estate, from a maximum of $3,000 to a maximum of $6,000 

Section 655.936, Florida Statutes, relating to safe-deposit box contents Is amended to 
require the initial opening of any safe-deposit box of the decedent to be conducted In the 
presence of an employee of the inst1tut1on where the box is located and the personal 
representative. Likewise, the inventory must be conducted in the presence of the 
employee and the personal representative, each of whom must verify the contents The 
safe-deposit box inventory must be filed with the court wIthIn 1 O days after the box Is 
opened Section 733.604, Florida Statutes, relating to inventory, Is amended to comport 
with the change ms 655.936, F.S. 

The bill takes effect upon becoming a law, except that the section on apportionment of 
estate taxes takes effect October 1, 1998, and applies to the estates of decedents dying 
on or after October 1, 1998, and the section on underproductive property takes effect 
upon becoming law and is applicable to all trusts, whenever executed 
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C APPLICATION OF PRINCIPLES 

1. Less Government

a Does the bill create, increase or reduce, either directly or 1nd1rectly: 

(1) any authority to make rules or adjudicate disputes?

The bill changes the law relating to trusts and estate administration This
will have an affect on disputes In this area

(2) any new respons1b11ities, obligations or work for other governmental or
private organizations or individuals?

The bill requires clerks of court to send a copy of any caveat filed to the
trustee and the notice of trust to any caveator, unless a probate proceeding
Is pending and the personal representative and the trustee are the same.
Current law does not require this

(3) any entitlement to a government service or benefit?

See (2) above.

b. If an agency or program Is eliminated or reduced

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

N/A

(2) what is the cost of such responsibility at the new level/agency?

N/A

(3) how Is the new agency accountable to the people governed?

NIA

2. Lower TaxeA

a. Does the bill increase anyone's taxes?

No.
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b Does the bill require or authorize an increase In any fees? 

No 

c Does the bill reduce total taxes, both rates and revenues? 

No. 

d. Does the bill reduce total fees, both rates and revenues?

No

e Does the bill authorize any fee or tax increase by any local government? 

No 

3. Personal Responsibility.

a. Does the bill reduce or eliminate an entitlement to government services or
subsidy?

NIA

b Do the beneficiaries of the legIslatIon directly pay any portion of the cost of 
implementation and operation? 

No. 

4. lnd1vidu11I Freedom.

a. Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

The bill permits certain not-for-profit corporations to act as an attorney m fact.
This will permit ind1v1duals to seek assistance from these corporations through
a durable power of attorney. This Is not currently available

b Does the bill prohibit, or create new government interference with, any presently 
lawful act1v1ty? 

NIA 

5 Family Empowerment: 

a. If the bill purports to provide services to families or children
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(1) Who evaluates the family's needs?

N/A

(2) Who makes the decisions?

N/A

(3) Are private alternatives permitted?

N/A

(4) Are families required to participate In a program?

N/A

(5) Are families penalized for not part1c1pating In a program?

NIA

b. Does the bill directly affect the legal rights and obligations between family
members?

The bill effects trusts and estates and the beneficiaries of trusts and estates,
therefore, It does effect rights and obligations between family members as
specified

c. If the bill creates or changes a program prov1d1ng services to families or
children, in which of the following does the bill vest control of the program, either
through direct partIc1patIon or appointment authority.

( 1) parents and guardians?

NIA

(2) service providers?

NIA

(3) government employees/agencies?

NIA

D SECTION-BY-SECTION RESEARCH 

Se_ction_1_. 

Section 689 225(2), Florida Statutes, relating to the rule against perpetuItIes, Is 
amended to provide that language In a governing instrument is InoperatIve to the extent 
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that it produces a period of time that exceeds 21 years after the death of the survivor of 
the specified lives, if, In measuring a period from the creation of a trust or other property 
arrangement, that language seeks to disallow the vesting or termInatIon of any interest 
or trust beyond, seeks to postpone the vesting or term1nat1on of any interest or trust 
until, or seeks to operate in effect in any similar fashion upon, the later of-

The expiration of a period of time not exceeding 21 years after the death of a 
specIf1ed life or the survivor of specified lives, or upon the death of a specified life or 
the death of the survivor of specified lives in being at the creation of the trust or 
other property arrangement, or 

The expiration of a period of time that exceeds or might exceed 21 years after the 
death of the survivor of lives In being at the creation of the trust or other property 
arrangement. 

The new language is intended to coordinate with the Internal Revenue Service (IRS) 
position with respect to application of generation skipping transfer tax issues to trusts. 
The generation skipping tax provisions of the IRS were adopted in Florida in 1995 

Section 2. 

The bill amends section 709 08, Florida Statutes, to provide that a not-for-profit 
corporation, organized for charitable or religious purposes, which has qualified as a 
court-appointed guardian prior to January 1, 1996, and which Is a tax-exempt 26 U.S C 
501 (c)(3) corporation, may act as an attorney In fact if the assets of the principal are not 
used in any way for the benefit of the corporation 

Section 3. 

The bill amends section 733.707, Florida Statutes, by inserting the missing def1nit1on of 
the term "right of revocation " The term Is defined as a power retained by the decedent, 
held in any capacity, to amend or revoke the trust and revest the principal of the trust In 
the decedent, or withdraw or appoint the principal of the trust to or for the decedent's 
benefit 

In addition, the bill increases the amount the personal representative or other person 
can expend for reasonable funeral, interment, and grave marker expenses from $3,000 
to $6,000. 

Section 4. 

The bill amends section 737 111, Florida Statutes, to provide that 11 does not apply to 
trusts established as part of an employee annuity, an Individual Retirement Account, a 
Keogh Plan, or a retirement plan. The bill also establishes that the section does not 
apply to trust instruments executed prior to October 1, 1995. 

Sections. 

The bill amends section 737.2041, Florida Statutes, to provide that a trustee and an 
attorney may agree to compensation different from that provided in the section. The 
agreement Is not binding upon a person who bears the impact of the compensation 
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unless that person Is a party to the agreement "or otherwise consents to be bound by 
the agreement." Compensation based upon the value of the trust assets and the income 
earned during initial administration Is presumed to be reasonable total compensation for 
ordinary services for all attorneys employed to advise the trustee during InitIal trust 
administration. If a trustee retains an attorney for limited, specific legal services, 
compensation is to be as provided In the agreement. If the agreement does not specify 
compensation, it is to be determined by the factors set out in the subsection prov1d1ng 
for court determination of reasonable attorney compensation Finally, the bill deletes 
references to corporate f1duc1aries, thus subJect1ng corporate f1duc1ary trustees to the 
same provisions as other trustees 

Sectio11..6. 

The bill amends section 737.303(4)(c), Florida Statutes, by deletlng the term beneficiary, 
thereby requiring that the trustee give the annual report and other specified reports only 
to the granter during the grantor's lifetime 

The bill adds a provision that the trustee does not have to provide such notice or 
statement of accounts to any beneficiary who would be bound by an order b1nd1ng on a 
representative of the beneficiary under s 731 303, F S., if the notice or statement of 
accounts, respectively, Is provided to that representative. 

Section 7. 

The bill amends section 737 308, Florida Statutes, concerning the trustee's duty to file a 
notice of trust upon the death of the settler to require that the clerk send a copy of any 
caveat filed regarding the settler to the trustee, and send the notice of trust to any 
caveator, unless there is a probate proceeding pending and the personal representative 
and the trustee are the same. This provides a link between the trustee and the caveator 
when there Is no probate estate. 

SectiQn_B. 

The bill amends s 518.112, F.S., to provide that a f1duc1ary may delegate any part or all 
of the investment functions, with regard to acts constituting investment functions that a 
prudent investor of comparable skills might delegate under the circumstances, and with 
regard to all or part of those investment functions, to an investment agent pursuant to 
the provisions below If the fiduciary exercises reasonable care, judgment, and caution in 
selecting the investment agent, in establishing the scope and specific terms of any 
delegation, and In reviewing periodically the agent's actions in order to monitor overall 
performance and compliance with the scope and specific terms of the delegation. 

These requirements notwithstanding, a fiduciary who administers an insurance contract 
on the lives of one or more persons may delegate specified investment functions, 
without any contInu1ng obligation to review the agent's actions, to any one or more of a 
list of specIfIc persons Additionally, until the contract matures and the policy proceeds 
are received, a fIducIary that administers insurance contracts under these provIsIons Is 
not obligated to diversify nor allocate other assets, 1f any, relative to such insurance 
contracts 

A f1duc1ary may delegate investment functions to an investment agent as above 1f: 
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* 
* 

* 

* 

* 

In the case of a guardianship, the fiduciary has obtained court approval 
In the case of a trust or estate, the fiduciary has given written notice, of its intention 
to begin delegating investment functions under this section, to all benef1c1aries 
el1g1ble to receive d1stribut1ons from the trust or estate within 30 days of the 
delegation unless such notice Is waived by the eligible beneficiaries entitled to 
receive such notice. This notice shall thereafter, until or unless the beneficiaries 
eligible to receive income from the trust or d1stribut1ons from the estate at the time 
are notified to the contrary, authorize the trustee or legal representative to delegate 
investment functions pursuant to this subsection The discretion to revoke the 
delegation does not imply any continuing obligation on the part of a fIduc1ary 
administering life insurance contracts to review the agent's actions. 
Notice to beneficiaries eligible to receive distributions from the trust or the estate, or 
to their legal representatives, shall be suffIcIent notice to all persons who may jOln 
the eligible class of beneficiaries In the future 
As used herein, "legal representative" includes one described in s. 737.303, without 
any requirement of a court order, an attorney-in-fact under a durable power of 
attorney sufficient to grant such authority, a legally appointed guardian, or 
equivalent under applicable law, any living, natural guardian of a minor child, or a 
guardian ad litem. 
Written notice must be by any form of mail or by any commercial delivery service 
approved for service of process by the chief jUdge of the judicial circuit In which the 
trust's principal place of business Is located and which requires a signed receipt; as 
provided by law for service of process, or by an elisor as may be provided in the 
Florida Rules of Civil Procedure. 

If all the foregoing requirements are satisfied, the fIduc1ary shall not be responsible 
otherwise for the investment decIsIons nor actions or omissions of the investment agent 
to which the investment functions are delegated. In performing a delegated function, the 
investment agent shall be subject to the same standards as the fiduciary The 
investment agent shall, by virtue of acceptance of its appointment, be subject to the 
jurisdiction of the courts of this state 

Se_ction 9, 

The bill substantially rewords and amends section 733 817, Florida Statutes 

Section 733 817(1 )(a)-(g), Florida Statutes, amends the def1nit1ons of the following 
terms· governing instrument, included in the measure of the tax, temporary interest, and 
value. This section creates def1nit1ons for the following terms. fiduciary, gross estate, 
internal revenue code, net tax, nonresIduary devise, nonresIduary interest, recIpIent, 
residuary devise, residuary interest, revocable trust, state, tax, and tentative Florida tax 

Section 733.817(2), Florida Statutes, provides that an interest In homestead property 
shall be exempt from the apportionment of taxes 1f the interest passes to a person to 
whom inures the decedent's exemption from forced sale under the State Const1tut1on 

Section 733.817(3), Florida Statutes, provides that the net tax attributable to the 
interests included In the measure of each tax shall be determined by the proportion that 
the value of each interest included in the measure of the tax bears to the total value of 
all interests included In the tax measure. However. 
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(a) The net tax attributable to interests included by reason of s 2044 of the Internal
Revenue Code (IRC) shall be determined as provided in the IRC and the amount so
determined shall be deducted from the tax to determine the net tax attributable to all
remaining interests.

(b) The foreign tax credit shall be allocated among the recipients of interests finally
charged with the payment of the foreign tax In reduction of any federal estate tax
chargeable to the recipients of the foreign interests, whether or not any federal
estate tax Is attributable to the foreign interests.

(c) The reduction In the Florida tax on the estate of a Florida resident for tax paid to
other states shall be allocated as follows

1. If the net tax paid on a property to another state is greater than or equal to
the tentative Florida tax attributable to the property, none of the Florida tax Is
attributable to the property.

2 If the net tax paid on a property to another state Is less than the tentative 
Florida tax attributable to the property, the net Florida tax attributable to the 
property is the excess of the tentative Florida tax over the tax payable to the 
other state 

3 Any remaining net Florida tax shall be attributable to property included 
exclusive of property taxable In other states 

4. The net federal tax attributable to the property subJect to tax in the other state
must be determined as if it were located In the state.

(d) The tax attributable to a temporary interest is regarded as attributable to the
principal that supports the temporary interest

(4) Except as otherwise effectively directed by the governing instrument, if the IRC
applies to apportion federal tax against recipients of certain interests, all net taxes,
including taxes levied by the state attributable to each type of interest, shall be
apportioned against the recIpIents of all interests of that type In the proportion that the
value of each interest of that type included In the measure of the tax bears to the total of
all interests of that type included in the measure of the tax The provisions of this
subsection do not affect allocation of the reduction in the Florida tax as provided in this
section regarding estates of Florida residents which are also subject to tax in other
states.

(5) Except as provided above or as otherwise directed In the governing documents, the
net tax attributable to each interest shall be apportioned as follows:

(a) For property passing under the decedent's will:

1. The net tax attributable to nonres1duary devises shall be charged to and paid
from the residuary estate If the residuary estate is insufficient to pay the net tax
attributable to all nonresiduary devises, the balance of the tax shall be
apportioned among the rec1p1ents of the nonres1duary devises.
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2. The net tax attributable to residuary devises shall be apportioned among the
recipients of residuary devises

(b) For property passing under the terms of a trust other than a trust created by the
decedent's will

1. The net tax attributable to nonres1duary interests shall be charged to and
paid from the residuary portion of the trust. If the residuary portion is 1nsuffic1ent
to pay the net tax attributable to all nonresiduary devises, the balance of the tax
shall be apportioned among the recipients of the nonres1duary interests

2 The net tax attributable to residuary interests shall be apportioned among the 
recipients of the residuary interests 

(c) The net tax attributable to an interest in homestead property shall be
apportioned against the recipients of other interests 1n the estate or passing under
any revocable trust.

(d) This apportionment is to be made as if all recipients were taking under a
common instrument.

(e) The net tax imposed under s. 4980A of the IRC shall be apportioned among the
rec1p1ents of the interests included 1n the measure of that tax 1n the proportion that
the value of the interest of each bears to the total value of all interests included 1n
the measure

(f) The net tax that is not apportioned under paragraphs (a), (b), and (c), shall be
apportioned among the recipients of the remaining interests that are included in the
measure of the tax in the proportion that the value of each such interest bears to the
total value of all the remaining interests included in the measure of the tax.

(g) If a court finds 1t inequitable to apportion the tax as directed by the statutes, it
may assess liability for the payment of taxes 1n the manner it finds equitable

(h) To be effective as a d1rect1on for payment of tax 1n a manner different from that
provided, the governing instrument must direct that the tax be paid from assets
which pass pursuant to the governing instrument except as provided in this section.

(6) A personal representative or fiduciary 1s not to be required to transfer to a rec1p1ent
any property which he or she reasonably anticipates may be necessary for payment of
taxes nor to transfer any property until the amount of taxes due from the rec1p1ent is paid
by the recipient.

(7) The personal representative may petition at any lime for an order of apportionment
If no administration has been commenced at any time after 90 days from the decedent's
death, any f1duc1ary may pet1t1on for an order of apportionment 1n the court in which
venue would be proper for administration

(8) If the personal representative or fiduciary does not have possession of sufficient
property otherwise distributable to the rec1p1ent to pay the tax apportioned to the
recipient, the personal representative or f1duc1ary is to recover the deficiency from the
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f1duc1ary In possession of the property to which the tax Is proportioned or from the 
recipient 

(9) A personal representative or f1duc1ary who has the duty of collecting the apportioned
tax may be relieved of this duty by order of the court upon specified f1nd1ngs.

(10) Any apportioned tax that Is not collected shall be reapportioned as If the portion of
the property to which the uncollected tax had been apportioned was exempt

(11) Nothing in this section shall limit the right of any person who has paid more than
the amount of the tax apport1onable to that person, to obtain contribution from those who
have not paid the full amount of their portion of the tax.

(12) Nothing herein shall be construed to require the personal representative or
f1duc1ary to pay any tax levied or assessed by any foreign country, unless specific
directions to that effect are contained int he will or other instrument

S!!ctjon 10. 

The bill amends section 738 12, Florida Statutes, on underproduct1ve trust property. 
Under the bill, if the total principal of a trust does not In any year yield a net income of at 
least 3 percent of its market value, instead of the trustee paying the income beneficiary 
an amount equal to 3 percent of the value of the principal, based upon the market value 
at the beginning of the calendar year, the trustee would pay the income beneficiary an 
amount equal to the excess of 3 percent of the value of the principal, based upon the 
market value at the beginning of the calendar year, over the trust income paid to the 
income beneficiary in that year. 

The bill adds that, for purposes of the 3 percent calculation, a beneficiary is considered 
to be an income beneficiary only if the trust instrument Is irrevocable and requires that 
the net income from the trust be paid to the beneficiary Payment under this subsection 
may not be made to a benef1c1ary who may receive trust income only in the discretion of 
the trustee. 

The bill deletes the existing language on retention of a portion of the income by the 
trustee. 

Section 11. 

Section 744.441, Florida Statutes, relating to the power of guardians, is amended to 
increase the maximum reasonable funeral, interment, and grave marker expenses for 
the ward from the ward's estate from $3,000 to $6,000 

Section 12. 

Section 655. 936, Florida Statutes, relating to safe-deposit box contents Is amended to 
require the 1rnt1al opening of any safe-deposit box of the decedent to be conducted in 
the presence of an employee of the inst1tut1on where the box is located and the personal 
representative Likewise, the inventory must be conducted in the presence of the 
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employee and the personal representative, each of whom must verify the contents. The 
safe-deposit box inventory must be filed with the court wIthIn 1 O days after the box is 
opened. 

Section 13. 

Section 733 604, Florida Statutes, Is amended to conform the inventory requirements 
relating to a safe-deposit box with the new provIsIons In s 655 936, F S See Section 
12 above. 

Section 14. 

The bill takes effect upon becoming a law, except that the section on apportionment of 
estate taxes takes effect October 1, 1998, and applies to the estates of decedents dying 
on or after October 1, 1998, and the section on underproduct1ve property takes effect 
upon becoming law and is applicable to all trusts, whenever executed. 

FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

B 

1. 

2. 

3 

4. 

Nori-recurrin.9..Effects· 

None. 

Recurri.!19 Effects 

None. 

Long Run Effects Other Than Normal Growth 

Unknown. 

Total Revenues and Expenditures 

N/A 

FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE. 

1. Non-recurr1119Effects.

Unknown

2. Recurring Effects

The bill requires clerks of court to send a copy of any caveat filed to the trustee
and to send the notice of trust to any caveator, unless there Is a probate
proceeding pending and the personal representative and the trustee are the
same. Currently, this does not occur It Is unclear what impact this will have on
the clerks of court, however, the impact Is expected to be minimal.
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IV 

3. Long Run Effects Other Thc:u1No[lnal Growth

Unknown

C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

1. Direct Private Sector Costs:

Unknown

2 Direct Privatf! Sector Benefits· 

Certain not-for-profit corporations will be able to act as attorneys in fact. This 1s 
currently prohibited. The bill clarifies that the provisions requiring that trusts 
containing testamentary aspects be executed with the formalities of a will are 
prospective only This should stop the current practice of some attorneys who 
are recommending that their clients have their existing trust instruments redrawn 
to comply with the law as changed in 1995. 

3. Effects on Compet1t1on. Private Enterprise and Employment Markets

Unknown.

D. FISCAL COMMENTS.

CONSEQUENCES OF ARTICLE VII. SECTION 18 OF THE FLORIDA CONSTITUTION: 

A APPLICABILITY OF THE MANDATES PROVISION· 

Article VII, Section 18 of the Florida Constitution provides in part: 

(a) No county or municipality shall be bound by any general law
requiring such county or municipality to spend funds or to take
an action requiring the expenditure of funds unless the
legislature has determined that such law fulfills an important
state interest and unless: ...

If the fiscal impact is insignificant. then the proposed law 1s exempt from the 
mandates provision. HB 1411 requires clerks of court to send a copy of any caveat 
filed to the trustee, and the notice of trust to any caveator. unless there 1s a probate 
proceeding pending and the personal representative and the trustee are the same. 
Currently. the clerk must file and index the notice of trust and caveat. unless there 
exists a probate proceeding for the settler's estate in which case the notice of trust 
must be filed in the probate proceeding and the clerk must send a copy to the 
personal representative. 

If. in the aggregate, the bill would have an insignificant fiscal impact, the bill is 
exempt from the mandates prov1s1on The term "insignificant" means an amount not 
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V 

VI 

greater than the average statewide population for the applicable fiscal year times 
ten cents For fiscal year 1997-98, a bill that would have a statewide annual fiscal 
impact on counties and municipalities, in aggregate, of $1 44 m1ll1on or less is 
exempt. According to the Florida Association of Court Clerks and Comptrollers, the 
impact of this bill will be minimal Therefore, it Is the position of the Chair of the 
Committee on Real Property & Probate, that this bill is exempt from the mandates 
provision in that the fiscal impact on local governments is insignificant. 

B. REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municIpalItIes or counties have to raise
revenues In the aggregate

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES. 

This bill does not reduce the percentage of a state tax shared with counties or 
municipalities. 

COMMENTS: 

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES: 

VII SIGNATU_RE§.: 

COMMITTEE ON REAL PROPERTY & PROBATE 
Prepared by Leg1slat1ve Research Director 

PK Jameson PK Jameson 

FINAL RESEARCH PREPARED BY COMMITTEE ON REAL PROPERTY & PROBATE: 

Prepared by: Legislative Research Director 

PK. Jameson P.K. Jameson 
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FLORIDA SENATE - 1997 

By Senators Grant and Lee 

13-302A-97

A bill to be entitled 

An act relating to the adm1nistrat1on of trusts 

and estates; amending s. 689.225, F.S.; 

prov1d1ng a statement of the rule against 

perpetuities; amending s. 709.08, F.S.; 

authori2ing certain corporations to serve as an 

attorney in fact; amending s. 733.707, F.s., 

defining the term "right of revocation" with 

respect to the order of payment of expenses and 

obligations of an estate; amending s. 737,111, 

F.S.; revising language with respect to

execution requirements for express trustsi 

providing for the appl1cat1on of the section; 

amending s. 737.2041, F.S., relating to 

trustee 1 s attorney's fee; revising procedures 

for determining attorney's fees; providing for 

determining fees for an attorney who is 

retained for limited services; revising the 

list of services that constitute ordinary 

services in an 1n1t1al trust adm1n1stration; 

deleting an exception from the applicability of 

presumptive fees for a corporate fiduciary that 

serves as a trustee or cotrustee; amending s. 

737.303, F.S.; revising language with respect 

to the duty of the trustee to inform and 

account to beneficiaries to require information 

to the granter with respect to certain trusts; 

amending s. 733.817, F.S.; revising provisions 

of law with respect to the apportionment of 

estate taxes; amending s. 738.12, F.S.; 

providing conditions under which a trust 
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c<mia;: Words str¼eken are deletions1 words underlined are additions. 



2 

2 

fLO�IDA SENATE - 1997 

13-302A-97 

SB 818 

beneficiary is considered an income 

' beneficiary; providing an effective date. 

I 

I Be It Enacted by the Legislature of the State of Florida: 

; 

; Section 1. Paragraph (e) is added to subsection (2) c f

, section 689,225, Florida Statutes, to read: 

l 689.225 Statutory rule against perpetuities.--

' (2) STATEMENT OF THE RULE.--

) (e) Language in a governing instrument is ino2erative

I to the extent that it 2roduces a 2eriod of time that exceeds 

2 21 fears after the death of the survivor of the s2ecified 

3 lives, if, in measuring a 2eriod from the creation of a trust 

( or other grogerty arrangement1 that language seeks to disallo '� 

5 the vesting or termination of any interest or trust beyond1 

6 seeks to 29:stgone the vesting or term1nat1on of any interest 

7 or trust until, or seeks to ogerate in effect in any similar 

B fashion u�ont the later of: 

9 ,. The ex�1r1tion of n geriQQ Qf time n2t exce!ding 2· 

O ye�rs ;ft�r th! Qeath of A sgecifieQ lif! 2r the �µrviv2r Qf 

1 ����ified liies, 2r µgon the Qeath Qf A sgecified lif! Qr the 

2 Q��th 2£ th§ syr�iv2r of sg!cified lives in b�ing ;t the 

I cr!Ati2n 2f th! tr�st or other grogerty arr�ngiment1 2r 

I 2. Th! gxgiratiQn Qf a geriQQ Qf tim� thAt txceeQs or

2 

23 

2 

2 5 might exceeQ 21 years aft1r the 2!Ath of the sµrvivQr Qf live, �

2 5 in Q!ing at the criation of the trust or Qther �ro�irty 

2 7 Arr�ngemgnt1 

2 6 Section 2. Subsection {2) of section 709.08, Florida 

2 � Statutes, is amended to read; 

3 0 709.08 Durable power of attorney.--

3 1 

2 
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I ( 2) WHO MAY SERVE AS ATTORNEY IN FACT.--The attorney 

2 in fact must be a natural person who 1s 18 years of age or 

3 older and is of sound mind, or a financial institution, as 

i defined in chapter 655, with trust powers, having a place of 

) business in this state and authorized to conduct trust 

; business 1n this state. A not-for-Qrofit corQoration1 

7 organized for charitable or rel1g1ous 2ur2oses in this state 1 

� which has gualified as a court-a22ointed guardian Qrior to 

} January 1
1 

19961 and which is a tax-exem2t organization under 

) 26 u.s.c. s. 501{c}(3)1 may also act as an attorney in fact. 

I Notwithstanding any contrary clause in the written QOWer of 

2 attorney1 no assets of the QrinciQal may be used for the 

3 benefit of the cor�orate attorne2 in fact1 or its officers or 

ii. directors.

5 Section 3. Subsection (3) of section 733.707, Florida 

; Statutes, lS amended to read; 

7 733.707 Order of payment of expenses and 

� obligations,--

1 ( 3) Any portion of a trust with respect to which a

J decedent who is the grantor has at the decedent's death a 

I right of revocation, as defined in paragraph� tet, either 

2 alone or in conjunction with any other person, 1s liable for 

3 the expenses of the administration of the decedent's estate 

� and enforceable claims of the decedent's creditors to the 

5 extent the decedent's estate is insufficient to pay them as 

5 provided 10 s. 733.607(2). 

7 (a) For purposes of this subsection, any trusts

� established as part of, and all payments from, either an 

� employee annuity described in s. 403 of the Internal Revenue 

J Code of 1986, as amended, an Individual Retirement Account, a s 

1 described 10 s. 408 of the Internal Revenue Code of 1986, as 

3 
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amended, a �eogh (HR-10} Plan, or a retirement or other plan 

2 established by a corporation which is qualified under s. 401 

3 of the Internal Revenue Code of 1986, as amended, shall not be 

4 considered a trust over which the decedent has a right of 

5 revocation. 

6 (b) For purposes of this subsection, any trust

71 described ins. 664 of the Internal Revenue Code of 1986, as 

•1 amended, sha.11 not be considered a trust over which the 

9 decedent has a right ot revocation. 

10 (c) This subsection shall not impair any rights an

11 individual has under a qualified domestic relations order as 

12 that term is defined in s. 414(p) of the Internal Revenue Code 

13 of 1986, as amended. 

14 (d) For purposes of this subsection, property held or

15 received by a trust to the extent that the property would not 

16 have been subject to claims against the decedent 1 s estate if 

17 it had been paid directly to a trust created under the 

18 decedent's will or other than to the decedent's estate, or 

19 assets received from any trust other than a trust described 1n 

20 this subsection, shall not be deemed assets of the trust 

21 available for the payment of the expenses of administration of 

22 and enforceable claims against the decedent's estate. 

23 (el For pµrposes of this subsection, a "right of 

24
1 

revocation" is a power retained bY the decedent, held 1n any 

2s capacity, to=

26 1. Amend or revoke the trust and revest the principal

2719f the trust in the decedent; or 

2B 2. Withdraw gr appoint the prin9ipal of the trµst tg

291 or fgr the decedent's benefit. 

30 Section 4. Section 737.111, Florida Statutes, is 

311 amended to read: 

4 
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I 737.111 Execution requirements for express trust 

' ( 1 ) The testamentary aspects of a trust defined 

l 731.201(33), are invalid unless the trust instrument 1s

i executed by the settler with the formalities required fc 

5 execution of a will. 

; ( 2) The testamentary aspects of a trust created

7 nonresident of Florida[ either before or after this law 

3 effect1 are not 1nval1d because the trust does not

} requirements of this section, if the trust is val1C 

) laws of the state or country where the settler was 

1 of execution. 

' (3 I The testamentary aspects of an amend.mer

s .--

in s. 

r the 

by a 

takes 

the 

r the 

e time 

a 

3 trust are invalid unless the amendment is executed by the 

t settler with the same formalities as a will. 

5 

5 

(4) For the purposes of this section, the t 

11testamentary aspects" means those provisions of tt 

7 that dispose of the trust property on or after the 

B the settlor other than to the settler's estate. 

I ( s l This section shall not a�Qli to trusts e��au 

st 

of 

lished 

J as �art of an em�loyee �nnuity described 1n s. 4Q3 of the ..

, Int1rnal Revenue Code 2f 198§1 as amenQeQ1 an InQiyidu�l 

2 Retirement Account as descriQed in s. .!. 4Q� of the Internal 

.QL.il 3 Revenue CoQe of 1�861 as amenQed, a KeQgh ,HR-10) Plan, c 

of the 4 retir�ment 2r other �l�n that i� g�alified unQ�r s. 401 c 

5 Internal Revenue Code Qf 12861 as �menQed. 

6 '6) ments This sect12n sh�ll not aQQly to tryst instryn 

7 execut�Q QilQr to Oct2Q�r 1, 1995. 

8 Section 5. Section 737.2041, Florida Statutes, i s 

9 amended to read: 

0 737.2041 Trustee's attorney's fees.--

1 

5 
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{1) If fhe-attorney-reta¼ned-by the trustee of a trust 

2 described in s. 733.707(3) retains an attorney to render legal 

3 services in connection with the initial administration of thg 

4 trust, the attorney is shall-be entitled to reasonable 

5 compensation for those legal serv1cesi rendered-in-the-initial 

6 adm¼nistration-0£-the-trttst payable from the assets of the 

7 trust without court order. If the trustee of a trust described 

8 in s. 733.707{3) retains an attorney to render legal services 

9 in connection with the initial administration of a trust, the 

10 trustee and the attorney may agree to compensation that is 

11 determined in a manner or amount other than the manner or 

12 amount provided in this section. The agreement is not binding 

13 upon a person who bears the impact of the compensation unless 

14 that person is a p�rty to or otherwise consents to be bound by 

15 the agreement. The agreement may provide that the trustee is 

16 not individually liable for the attorney 1 s fees and costs. 

17 f�t--The-attorney7-the-trttstee,-end-persons-bear¼ng-the 

18 ¼mpaet-of-the-eompensat¼on-may-agree-to-eornpensat¼on 

19 deter-m¼ned-¼n-a-d¼fferent-manner-than-prov¼ded-¼n-th¼s 

20 seet¼on� 

21 illt�t Unless otherwise agreed, compensation for 

22 ord¼nary-serv¼ees based upon the value of the trust assets 

23 immediately following the settler's death and the income 

24 earned by the trust during initial administration at the rate 

25 of 75 percent of the schedule provided in s. 

26 733.6171(3)(a)-(h) is presumed to be reasonable 12.tA!

27 compensation for ordinary services of all attorneys employed 

28 generally to advise trustees concerning their duties 10 

29 initial trust administration. 

30 (31 An attorney who 15 retained to render gnly limited 

3tl and specifically defined legal services shall be compensated 

6 
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If the amount or 

2 method of determining com2ensat1on is not 2rovided in the 

3 agreement1 the attorney is entitled to a reasonable feel 

� taking into account the factors set forth 1n subsection ( 6 l.

5 ( 4) Ordinary services of the attorney in an 1n1t1al 

5 trust administration £er-a-trtt�tee include legal advice and 

7 representation concerning the trustee's duties where 

B appi±eabie7 relating to: 

9 (a) Review of the trust instrument and each amendment

0 for legal sufficiency and interpretation. 

, (b) Implementation of substitution of the successor

2 trustee. 

3 (c) Persons who must or should be served with required

4 notices and the method and timing of such service. 

5 (d) The obligation of a successor to require a former

6 trustee to account. 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

3 

3 

' (e) The trustee's duty to protect, insure, and manage

I trust assets and the trustee's liability relating to these 

I duties. 

) (f) The trustee's duty regarding investments imposed

I by the prudent investor rule. 

! (g) Contributions due to the personal representative

� of settlor 1 s estate for payment of administrative expenses or

l creditor claims and estate taxes.

' (h) The trustee's obligation to inform and account to

) beneficiaries and the method of satisfaction of these 

7 obligations; the liability of th� trust and trust�e to the 

� s�ttlQr's creditorsi the �Qvisabilit2 or nec�ssity for 2rob�te 

� 2roceedings to bar creditors; and the contributi2n 

D r�guirements to the settlQr's �rQbate estate. 

, 

7 
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2
1 

eom�rom¼se-and-sat¼s£net±on-o£-eia¼ms-against-the-trttst 

3 assets, 

SB 818 

4 illt;t Identifying tax returns required to be filed by 

5
1 

the trustee, the trustee's liability for payment of taxes, and 

6 the due date of returns. 

7 illtkt Obtaining nontaxable certificate and receipt, 

81 if not done by a personal representative. 

9 illt¼t Order of payment of expenses of administration 

10 of the trusty-eontr¼bttt¼on-to-the-sett¼oris-estate-or-eia½ms 

11 £¼ied-against-trttst-assetsT and order and priority of 

12 abatement of bequests and legacies in the trust. 

13 .lllfmt D1stribut1on of income or principal to 

141 beneficiaries or funding of further trusts provided in the 

15 governing instrument. 

16 1!!!.ltnt Preparation of any legal documents required to 

171 effect distribution. 

18 iU.ltot Fiduciary duties, avoidance of self-dealing, 

191 conflicts of interest, duty of impartiality, and obligations 

20 to beneficiaries. 

21 .1.Qltpt If there is a conflict of interest between a 

22 trustee who is a beneficiary and other beneficiaries of the 

23 trust, advice to the trustee on limitations of certain 

24 authority of the trustee regarding discretionary distributions 

25 or exercise of certain powers and alternatives for appointment 

26 of an independent trustee and appropriate procedures. 

27 1Jtltqt Procedures for trustee's discharge from 

28
1 

liability for administration of trust upon termination or 

29 resignation. 

30 (5) When-a-eorporate-fid�eiary-¼s-serv¼ng-as-trtt�tee 

311 or-eotrttstee-of-a-trttst-deser¼bed-¼n-s,-133oT9Tt3t7-the 

8 
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�resttmpt±ve-£ee-£or-ord±nary-ser¥tees-and-the-i±st-o£-what 

2 eonst±ttttes-ord±nary-serv±ees-tn-sttbseettons-t3t-and-t•t-sha¼i 

3 not-appiy7-and-what-eonst±ttttes-ord±nary-serv±ees-and 

4 reasonab¼e-eompensat±on-£or-those-servtees-shaii-±nstead-be 

5 determtned-ttnder-the-part±ettiar-£aets-and-etrel1ftlstanees 

6 appi±eab¼e-to-that-trttst� In add1t1on to the attorney's fees 

7 for ordinary services, the attorney for the trustee shall be 

8 allowed further reasonable compensation for any extraordinary 

9 service. What is an extraordinary service may vary depending 

10 on many factors, including the s12e of the trust. 

11 Extraordinary services may include, but are not limited to: 

12 (a) Involvement tn a trust contest, trust

13 construction, a proceeding for determination of beneficiaries, 

14 a contested claim, elective share proceedings, apportionment 

15 of estate taxes, or other adversary proceedings or litigation 

16 by or against the trust. 

17 (b) Representation of the trustee in audit or any

18
1
proceeding for adjustment, determination, or collection of any 

19 taxes. 

20 (c} Tax advice on postmortem tax planning, 1ncluding, 

21 but not limited to, disclaimer, renunciation of fiduciary 

22 commission, alternate valuation date, allocation of 

23 administrative expenses between tax returns, the QTIP or 

24 reverse QTIP election, allocation of GST exemption, 

25 qualification for Internal Revenue Code ss. 303 and 6166 

26 privileges, deduction of last illness expenses, distribution 

27 planning, asset basis considerations, throwback rules, 

28 handling income or deductions in respect of a decedent, 

29 valuation discounts, special use and other valuation, handling 

30 employee benefit or retirement proceeds, prompt assessment 

31 

9 
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request, or request for release of personal liability for 

2lpayment of tax. 

3, (d) Review of estate tax return and preparation or

4
1 

review of other tax returns required to be filed by the 

5 trustee. 

6 (e) Preparation of decedent 1 s federal estate tax

7 return. If this return is prepared by the attorney, a fee of 

8 one-half of 1 percent up to a value of $10 million and 

9 one-fourth of 1 percent on the value in excess of $10 million, 

10 of the gross estate as finally determined for federal estate 

11 tax purposes, is presumed to be reasonable compensation for 

12 the attorney for this service. These fees shall include 

13 services for routine audit of the return, not beyond the 

1( examining agent level, if required. 

15 (f) Purchase, sale, lease, or encumbrance of real

16
1
property by the trustee or involvement in zoning, land use, 

17 environmental, or other similar matters. 

18 (g) Legal advice regarding carrying on of decedent's

19
1 

business or conducting other commercial activity by the 

20 trustee. 

21 (h) Legal advice regarding claims for damage to the

221 environment or related procedures. 

23 (i) Legal advice regarding homestead status of trust

241 real property or proceedings involving the status. 

25 (j) Involvement in fiduciary, employee, or attorney

26) compensation disputes.

27 (k) Considerations of special valuation of trust

28
1 

assets, including discounts for blockage, minority interests, 

29 lack of marketability, and environmental liability. 

30 (6) Upon petition of any interested person in a 

31I proceeding to review the compensation paid or to be paid to 

1 0 
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the attorney for the trustee, the court may increase or 

2 decrease the compensation for ordinary services of the 

3 attorney for the trustee or award compensation for 

4 extraordinary services if the facts and circumstances of the 

5 particular administration warrant. In determining reasonable 

6 compensat1on, the court shall consider all of the following 

7 factors giving such weight to each as it may determine to be 

8 appropriate: 

9 (a) The promptness, efficiency, and skill with which 

101 the initial administration was handled by the attorney. 

11 (b) The responsibilities assumed by, and potential 

121 liabilities of, the attorney. 

13 (c) The nature and value of the assets that are

14) affected by the decedent's death.

15 (d) The benefits or detriments resulting to the trust

161 or its beneficiaries from the attorney's services. 

17 (e) The complexity or simplicity of the administration

181 and the novelty of issues presented. 

19 (f) The attorney's part1c1pation in tax planning for

20
1 

the estate, the trust, and the trust's beneficiar1es and tax 

21 return preparation or review and approval. 

22 (g) The nature of the trust assets, the expenses of

23
1 
administration, and the claims payable by the trust and the 

24 compensation paid to other professionals and fiduciaries. 

25 (h) Any delay in payment of the compensation after the 

261 services were furn1shed. 

27 

28 

(i) Any other relevant factors. 

(7) The court may determine reasonable attorney 1 s 

29 compensation without receiving expert testimony. Any party 

30 may offer expert testimony after notice to interested persons. 

31 If expert testimony is offered, an expert witness fee may be 

11 
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awarded by the court and paid from the assets of the trust. 

2
1 

The court may, in its discretion, direct from what part of the 

3 trust it shall be paid. 

41 (8) If a separate written agreement regarding 

5 compensation exists between the attorney and the settler, the 

6 attorney shall furnish a copy to the trustee prior to 

7 commencement of employment and, if employed, shall promptly 

8 file and serve a copy on all interested persons. Neither a 

9 separate agreement nor a provision in the trust suggesting or 

10 directing the trustee to retain a specific attorney will 

11 obligate the trustee to employ the attorney or obligate the 

12 attorney to accept the representation, but if the attorney who 

13 is a party to the agreement or who drafted the trust is 

14 employed, the compensation paid shall not exceed the 

15 compensation provided in the agreement. 

1 6 (9) Court proceedings to determine compensation, if

17 required, are a part of the trust administration process, and 

18 the costs, including fees for the trustee's attorney, shall be 

19 determined by the court and paid from the assets of the trust 

20 unless the court finds the attorney's fees request to be 

21 substantially unreasonable. The court shall direct from which 

22 part of the trust they shall be paid. 

23 (10) "Initial trust administration" as used in this 

24 section means administration of a trust described ins. 

25 733.707(3) during the period which begins with the death of 

26 the settler and ends upon the final distribution of trust 

27 assets outright or to continuing trusts created under the 

28 trust agreement, but if an estate tax return is required, not 

29 until after issuance of an estate tax closing letter or other 

30 evidence of termination of the estate tax proceeding. This 

31 
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initial period is not intended to include continued regular 

! administration of the trust.

I ( 11) This section shall apply to trusts of settlers

I who die on or after July 1' 1995. 

; Section 6. Paragraph (c) of subsection ( 4) of section 

' 737.303, Florida Statutes, lS amended to read: 

I 737.303 Duty to inform and account to 

3 benef1ciaries.--The trustee shall keep the beneficiaries of 

} the trust reasonably informed of the trust and its 

) administration. The trustee's duty to inform and account 

I includes, but is not limited to, the following: 

2 (c) In the case of a trust described in s. 733.707(3),

3 the trustee's duties under paragraph (a) extend only to the 

� granter or-b@n@£±e�ary or the legal representative of the 

5 grantor or-b@n@ftetcry during the grantor's lifetime, 

5 Section 7. Section 733.817, Florida Statutes, lS 

7 amended to read: 

B (Substantial rewording of section. See 

9 s. 733.812, F.S., fQr 12resent text.)

0 733.812 AQJ2Qrti2nm�nt Qf estate tax�s.--

1 {1 l For 12ur12oses Qf this section:

2 

2, 

2 

2 

2 

2 

2 

2 

2 

2 

2 

3 

3 

{al "Fiduciary" means a 12ers2n Qt,her than the 12ersonal 

3 re12resentativ� in �2ssessiQn Qf 12ro12erty included in the 

4 measur� of the tax who is liable to th� a1212licable taxing 

5 aut,hQrity fQr 12ayment Qf the entire tax to the extent of the 

6 valµ� Qf the 12r212erty in his 2Qssessi2n. 

7 (bl "Governing in:!ltrument" means a will, trust 

8 agreement, 2r any Qt,her Q2cyment that control§ the transfer of 

9 an asset 2n tht 2ccurr�nce of th� �v�nt with res12ect to which 

0 the tax is Qeing l�vied. 

1 

1 3 
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2 determined bi the Internal Revenue Code with resRect to the 

3 federal estate tax and the Florida estate tax, and as such 

� conce2t is otherwise determined bi the estate, inheritance, or 

5 death tax laws of the Rarticular state1 countr21 or ROlitical 

5 subdivision whose tax is being ai;mortioned. 

7 (dl "Included in the measure of the tax" means that 

8 for each seRarate tax that an interest ma� incur1 onlx 

9 interests included in the measure of that Rarticular tax are 

0 considered. The term "included in the measure of the tax" does 

1 not include an2 interest, whether Rassing under the will or 

2 not, to the extent the interest is initialli deductible from 

3 the gross estate( without regard to any subseQ:!!ent diminution 

4 of the deduction by reason of the charge of any Qart of the 

5 a]2l2licable tax to the interest. The term Nincluded in the 

6 measure of the tax" does not include interests or amounts that 

7 are not included in the gross estate but are included in the 

8 amount u12on which the a1212licable tax is coffiRuted( such as 

9 agjysted taxable gifts with r1s12ect to the federal estate t�x. 

20 

2 

) If �n election is reguireQ f2r deductiQility, an interes� is 

1 n2:t "initially di]!guctible 11 unless the el1ction f2r 

2 

2 

2 

2 

2 

2 

2 

2 

3 

3 

2 gedyctibili;ty is allQwed-
3 tel "Internal R1v!i!:nue CQQe "' means the Internal Revenye 

� c2ge of 1986 ( as amended fr2m time to ;time. 

5 (f) 11Net taxN means the nit tax J2AiSble tQ the 

6 12articylar state, c2untryt or QOli;tical sy�givision whose tax 

7 is being a1212ortioned( after taking int2 account §ll credits 

8 against the a1212licable tax excent as 12r2vided in this secti2n. 

9 With resiject tQ the federal e�tate tnx� 11net tax" is 

0 getermined after taking into accoynt all credits against the 

1 tsx exce12t for the credit £2r foreign death taxes1 

14 
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(g) •Nonresiduary devise" means any devise that is not 

a residuary devise. 

lh) "Nonresiduary interest" 1n connection with a trust 

means any interest 1n a trust which 1s not a residuary 

interest. 

Ill 11Reci12ient" means [ with res12ect to 12ro12erty or an 

interest in 12ro12ertx included in the gross estate[ an heir at 

law in an intestate estate, devisee 1n a testate estate, 

beneficiary of a trust, beneficiary of an insurance )2olicy1 

annuity, or other contractual right, surviving tenant, taker 

as a result of the exercise or in default of the exercise of a 

general 12ower of a121201ntment1 
12erson who receives or ls to 

receive the 12ro12erty or an interest 1n the 12ro12erty, or 12erson 

in 2ossession of the grogerty. 

(; ) "Residuary devise" has the meaning set forth in s. 

731.201(30). 

(k) "Residuary interest," in connection with a trust,

means an interest in the assets of a trust which remain after 

grovisiQn for any distributiQn th�t is t2 be satisfied by 

r�f�r�nce to� saecific arQJ;!:�rty or tyae of groJ;!:�rty, f!,!nQ I 

sym1 Qr statUtQry amount. 

(l) wRevocabl� trust• means a tr�st as defined ins. 

n1 :221 £33l created by the d�cedent tQ the extent that th� 

Qec�dent hs!d at his or her death the 12ower to alter 1 amend1 
or 

r�vQk� th1 trust either alone Qr in CQnjunction with any other 

J;!:�r §Qn =

(m) "State" megns 5!ny state, territory1 or J;!Ossession

Qf the ynit�d States, thi Di�trict of Columbia1 anQ the 

CQmmQnWfalth Qf Puerto RicQ. 

I 

(n) "Tax" means 9ny estate tax1 inheritance tax1 

gen1rs!tion �ki12ging transf�r t5!x1 2r Qther tax levieQ or 

1 5 
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II assessed under the laws of this or any other state, the United 

States, any other country, or any political subdivision of the

:1 
4 

5 

6 

7 

8 

I 

foregoing, as finally determined, which is imposed as a result 

of the death of the decedent1 
including, without limitation, 

the tax assessed pursuant to s. 4980A of the Internal Revenue 

Code. The term also includes any interest and penalties 

imposed in addition to the tax. Unless the context indicates 

otherwise, the term wtax" means each separate tax. 

(o} "Temporary interest" means an interest 1n income 

) or an estate for a specific period of time or for life or for10

some other period controlled by reference to extrinsic events,

2 whether or not in trust. 

l 

14 

15' 

16 

: :1 
20 

2 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 

(p) •Tentative Florida tax• with respect to any

property means the net Florida estate tax that would have been 

attributable to that 2roperty if no tax were payable to any 

other state in respect of that property. 

{q) PValue" means the pecuniary worth of the interest 

involved as finally determined for BUrposes of the apglicable 

t�x aftfr Qed�cting any Qebt, exg�nse1 gr other Q�Q�ctign 

ch�rg��Ql� to it for which a dedµction w�s allow�Q in 

d�termining the amoynt of the applicable t�x. A li§n Qr Qther 

�n£�fil2rAnc� i§ not r�g�rded S§ charg�able t2 � gartic�lar 

intere§t to th� extent that it will Qe paid from 2ther 

inter��t§1 Th! value of an int1rest sh�ll nQt be reduced by 

r�m�2n Qf the charge ag�inst it Qf gny �art gf the tax. 

C 2) An interest in homestead pr2�erty §hall b� ixempt 

fr2m the Dg122rtiQnm1nt of tax!s if sµch int�rest pass�s to A 

g�rs2n t2 whom in�ris the Q1cedent 1 s ex!m�tign fr2m forceg 

�Al� µnQ�r the State Constitytion. 

{3) The nit tax attribut�Qli tQ the int1rests includeQ 

in the meA§Uri of each tax shall be determined Qy thi 

16 
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1 proportion that the value of each interest included 1n the 

2 measure of the tax bears to the total value of all interests 

3 included in the measure of the tax. Notwithstanding the 

� forego1ng: 

5 {a) The net tax attributable to interests included in 

5 the measure of the tax by reason of s. 2044 of the Internal 

7 Revenue Code shall be determined in the manner provided for 

3 the federal estate tax in s. 2207A of the Internal Revenue 

� Code, and the amount so determined shall be deducted from the 

) tax to determine the net tax attributable to all remaining 

I interests included 1n the measure of the tax. 

2 (bl The foreign tax credit allowed with respect to the 

3 federal estate tax shall be allocated among the reci2ients of 

4 interests finally charged with the Qayment of the foreign tax 

5 in reduction of any federal estate tax chargeable to the 

5 reci2ients of the foreign interests 1 whether or not any 

7 federal estate tax is attributable to the foreign interests. 

� Any excess of the foreign tax credit shall be aQQlied to 

� reduce QIQQQrtionately the net amount Qf feder�l est�te tax 

) ch�rgeable t2 the remaining reciQients Qf the interests 

I inclyQeQ in the measure of the federal estate t�x. 

2 (c} Th� reduction in the Florida tax on the est�te Qf 

3 a FloriQ� r�siQent for tax QaiQ to other states shall Qe 

4 �llQcateQ �s follows: 

5 1. If the net tax Q�id to anQther state is greater 

5 than or egual to the tentative Florid� S�x �ttributable to the 

7 eroQerty subject to tax in the Qth�r state1 n2n� of the 

B FlQrida s�x shall be attributable to that Qro�erty. 

9 2. If the net tax Qaid to another state is less than 

o the tentative Florida tax attributable to the ero�erty subJect

\ tQ tax 1n the other stat�1 th� net Florida tax attributable to 

17 
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the 2ro2erty subject to tijX in the other state shall be the 

2 excess of the amount of the tentative Florida tax attributable 

3 to the 2r0Qerty over the net tax Qayable to the other state 

� with res2ect to the gro2erty. 

5 3. Any remaining net Florida tax shall be attributable 

5 to 2r0Qerty included in the measure of the Florida tax 

7 exclusive of 2r0Qerty subject to tax in other states. 

l 4. The net federal tax attributable to the QIOQerty 

➔ subject to tax in the other state shall be determined as if it

) were located in the state.

1 {dl The net tax attributable to a tem2orary interest, 

2 if any( shall be regarded as attributable to the grinciQal 

3 that su22orts the tem2orary interest. 

I ( 4)(a) Exce2t as Qtherwise effectively directed by the 

i governing instrumentt if the Internal Revenue Code including[ 

5 but not limited to� ••• 2032A(c}(5l1 2206 ! 22071 2207A[ 2207Bt 

7 and 2603 of the Internal Revenue Code aimlies to a22ortion 

18 

191 10 

1 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1 

federal tax against reciaients of certain interests1 all net 

t�xes1 lncluQing taxes levieQ bY thg statg gttriQutAQl� to 

eAch t2�! 2f ln�grest, shall be am;iortioneg Against the 

reci�ients Qf �11 intirests Qf th�t t22e in th� �r2122rti2n 

thst the �llYi Qf each interest Q� thAt t22i inclµQeQ in thg 

miA�Uri Qf the tax bears to the totgl of all intertsts Qf that 

tYRi inclyQed in the measyre of the tax: 

{Dl The 2ro�isions of thi§ syb§ecti2n QQ n2t nffect 

a112csti2n Qf th§ reductiQn in the FloriQn tax gs 2r2viQed in 

this secti2n with res�ect to estates Qf Fl2rida residents 

which �ri alsQ subject to tax in other steti�· 

(�l Exce2t as 2r2vided aQQve Qr as Qthgrwis� QirecteQ 

Qy the g2�1rning instrument, the net tax gttriQytaQle tQ each 

intergst shall be a222rtioned as ,ollows: 

18 
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(a) For 2rOBerty 2assing under the decedent's will:

! 1. The net tax attributable to nonresiduary devises

3 shall be charged to and 2aid from the residuary estate whether

I or not all interests in the residuary estate are included in

5 the measure of the tax. If the residuary estate is

) insufficient to 2ay the net tax attributable to all

1 nonresiduary devises, the balance of the net tax attributable

3 to nonresiduary devises shall be a22ortioned among the

� rec121ents of the nonresiduary devises in the 2ro2ortion that

) the value of each nonresiduary devise included in the measure

I of the tax bears to the total of all nonresiduary devises

2 included in the measure of the tax.

3 2. The net tax attributable to residuar2 devises shall

l be aimortioned among the reciQients of the residuary devises

j included in the measure of tax in the QrOQortion that the

i value of each residuary devise included in the measure of the

/ tax bears to the total of all residuary devises included in

I the measure of the tax.

9 (bl F2r nroQerty aassing under the t�rms of any trust

0 other th2n a tr�st created 1n the dec�dent's will:

I 1. The net tax attributable tQ nonresiduary interests

2 shall Qe charg�d to and aaid from the residuary nortion of the 

3 trust, wheth�r 2r not all interests in the residuar2 aortion 

4 are incl�ded in the measure of the tax. If the residuar2 

5 122rtion of the trust is insufficient to nay the net tax 

6 attrib�table tQ all nonresiduary inter�sts� the balance of the 

7 net tax attributable to nonresiduary interests shall be 

8 a1morti2ned among the reciQients of the ngnresiduar2 interests 

9 in the nronortion that the value of �ach nonresiQuary interest 

O included in the measure of the tax b@ars to the t2tal of all 

1 nonresiQ�nrx intere1ts included in the measur1 of the tAx= 

19 
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2. The net tax attributable to residuarx interests

i shall be a1mortioned among the reci2ients of the residuari 

I interests included in the measure of the tax in the �ro2ortion 

l that the value of each residuary interest included in the

; measure of the tax bears to the total of all residuary

i interests included in the measure of the tax.

' (c) The net tax attributable to an interest in

3 homestead grogerty which 1s exeffi!;!t from aggortionment gursuant 

J to subsection {2) shall be a22ortioned against the reci2ients 

) of other interests in the estate or gassing under any 

I revocable trust in the following order: 

2 1. Class I: Recigients of interests not disgosed of

3 by the decedent's will or revocable trust which are included 

1 in the measure of the federal estate tax. 

5 2. Class II: Reci2ients of residuary devises and 

6 residuary interests that are included in the measure of the 

7 federal estate tax. 

9 3. Class III: Reci2ients of nonresiduary devises and

� nonres1duarx interests that are inclyded in the measure of the 

20 

21 

22 

23 

24, 

25 

26 

27 

28 

29 

30 

31 

federal estate tax. The net tax a:rm:ortioned tQ a class 1 if 

gnx, g�rsuant to thi� 2aragra2h shall�! ai;m:ortion�g among th! 

reci2ients in the class in the �rQI!ortion that the value of 

the interest of each bears to the total V§lye of all interests 

included in that class. 

(g} In the �aalication Qf this sy�section1 2aragra2hs 

(al, (bl, and (c} shall be a]2J2lied to a��ort1on th� net tax to 

the rec12ients of the estate ang the reci2ients of the 

decedent•� rev2cable trust as if gll reci�ients, other than 

the estate or trusts them§elves, W!rl taking under a common 

instrument. 

20 
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I (e) The net tax imgosed under s. 4980A of the Internal

? Revenue Code shall be ae2ort1oned among the recigients of the 

3 interests included in the measure of that tax in the 

l grogortion that the value of the interest of each bears to the

i total value of all interests included in the measure of that

; tax.

' (f) The net tax that is not aeeortioned under

� earagraghs (al, (b)t and felt including, but not limited tot 

} the net tax attributable to interests gassing by intestacy1 

) jointly held interests gassing by survivorshiRt 
insurance, 

I grogerties in which the decedent held a reversionary or 

� revocable interesti and annuities, shall be aeeortioned among 

3 the recig1ents of the remaining interests that are included in 

l the measure of the tax in the 2ro2ortion that the value of

i each such interest bears to the total value of all the 

j remaining interests included in the measure of the tax.

' (g) If the court finds that it is ineggitable to

3 a22ortion interesti 2enaltiesl or bothi in the manner 2rovided 

} in 2ar51grgyhs (a}-(f l 1 the c2urt ma� assess liabilit2 for the 

) 12aYment thereof in the manner it finds eguitable. 

I (h) 1. To be eff�ctive as a direction for aament of

? tax in a manner different frQm that yrovided in this section, 

3 the governing instrument must dir�ct that th� tax be gaid from 

l �ssits that gass yursu�nt to that governing instrumenti exceat

i as yrovideQ in this section. 

; 2. If the decedent's will grovides that the tax shall

7 b� g��2rtioned as grovideg in the decedent's revocable trust 

3 Q2 s121cific reference S2 Sh! trust, the direction in the 

� revocable trust shall be deemed to Q� � direction conts!ined in 

) the will ang shall control with re�a�ct tQ �Ament Qf tAxes 

I 

21 
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from assets passing under both the will and the revocable 

21 illlli 
3 h J. direction in the decedent's will to pay tax from 

•1 the decedent's revocable trust is effective if a contrary

5 direction is not contained in the trust agreement. 

6 4. For a direction in a governing instrument to be

7 effective to direct payment of taxes attributable to property 

8 not passing under the governing instrument from property 

9 passing under the governing instrument, the governing 

10 instrument must expressly refer to this section, or expressly 

11 indicate that the property passing under the governing 

12 instrument is to bear the burden of taxation for property not 

13 passing under the governing instrument. A direction in the 

14 governing instrument to the effect that all taxes are to be 

15 paid from property passing under the governing instrument 

16 whether attributable to property passing under the governing 

17 instrument or otherwise shall be effective to direct the 

18 payment from property passing under the governing instrument 

19 of taxes attributable to prgperty ngt pagsing under the 

20 governing instrument. 

21 

22 

23 

24 

25 

26 

27 

5. If there is a conflict as to payment of taxes 

between the dece2ent's will and the governing instrument, the

Qecedent's will controls, except as follQws:

•• The governing instrum1nt shal• be given effect with

respect tg any t�x remaining unpaid aftei the application of 

the decedent 1 s will. 

b. A direction in a governing instrument to pay the 

28 tax attributable to assets that pass pursuant to the governing 

29 instrument from assets that pass pursuant to that governing 

30 in§trµment shall be effective notwithstanding any cgnflict 

31 with the decedent's will, µnless the tax provision in the 

22 
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1 decedent's will ex2ressly overrides the conflicting Brovision 

2 in the governing instrument. 

l ( 6) The 2ersonal re2resentative or fiduciary shall not

I be re�ired to transfer to a reci2ient any QIORerty in 

� nossession of the nersonal renresentative or fiduciary which 

� he or she reasonably antic12ates may be necessary for the 

I };!arnent of taxes. Further, the 12ersonal re2resentative or 

I fiduciary shall not be reguired to transfer any nronerty in 

J nossession of the nersonal re2resentat1ve or fiduciary to the 

l reci21ent until the amount of the tax due from the recinient

I is naid by the recinient. If nronerty is transferred before 

2 final a2J;1ortionment of the tax, the recinient shall Rrovide a 

3 bond or other security for his aR2ortioned liability in the 

4 amount and form 2rescribed by the Rersonal re2resentative or 

5 fiduciar::i:. 

6 (7)(a) The 2ersonal reRresentative may Retition at any 

7 time for an order of a22ortionment. If no administration has 

8 been commenced at any time after 90 days from the decedent's 

9 geath any fiduciary may ��titian for an order Qf a2Rortionment 

0 in the coyrt in which v�nue would be Qro2er fQr administration 2, 

2 

2 

2 

2 

2 

2 

2 

I 2f the dec1Qent's 1state1 Formal n2tice of th1 �etit1on fQr 

2 2rder of am;iortio!1!!!§:nt sh�ll be givin to all interested 

., 

3 

3 

3 2ers2ns. At any time �fter 6 months from the deced�nt's death1 

4 �ny reciQient may J2etiti2n such c2urt for an 2rder of 

5 a};!J;!Ortionment. 

6 (b) The court shall determine all issues c2ncerning

7 am;iorti2nment: If the tax to �e a22orti2ned has n2t been 

8 f1n2lly determined, the coyrt shall d�t�rmine the J2robable tax 

9 due or tQ becomi due frQm all interested Q�rsons, a�grtion 

0 the aroba�le tax, and retain jyrisdiction over the Qarties anQ 

1 
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issues to modify the order of apportionment as appropriate 

2 until after the tax is finally determined. 

3 (8}(a} If the personal representative or fiduciary 

4 does not have possession of sufficient property otherwise 

5 distributable to the recipient to pay the tax apportioned to 

6 the recipient, whether under this section, the Internal 

7 Revenue Code, or the governing instrument, if applicable, the 

8 personal representative or fiduciary shall recover the 

9 deficiency in tax so apportioned to the recipient: 

10 1. From the fiduciary in possession of the property to

t1lwhich the tax is apportioned, if any; and 

12 2. To the extent of any deficiency in collection from

13 the fiduciary, or to the extent collection from the fiduciary 

14 is excused pursuant to subsection (9) and in all other cases, 

15 from the recipient of the property to which the tax is 

16 apportioned, unless relieved of this duty as provided in 

17 subsection (9). 

18 (b} In any action to recover the tax apportioned, the 

191 grder of apportionment shall be prima facie correct. 

20 {c) In any action for the enforcement of an order of 

21 apportionment, the court shall award taxable costs as in 

22 chancery actions, including reasonable attorney's fees, and 

23 may award penalties and interest on the µnpaid tax in 

24 accordance with equitable principles. 

25 {d) Thi5 subsection shall ngt authorize the recovery 

26 of any tax from any cgmpany issuing insurance included in the 

27 gross estate, or from any bank0 trust company, savings and 

28 loan association, or similar institution with respect to any 

29 account in the name gf the decedent and any other person which 

30 Passed bx operation of law on the decedent's death. 

31 
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(9)(a) A 2ersonal re2resentative or fiduciary who has 

'the duty under this section of collecting the a22ortioned tax 

I from reci2ients may be relieved of the duty to collect the tax 

l by an order of the court finding:

i 1. That the estimated court costs and attorney's fees

, in collecting the a22ortioned tax from a 2erson against whom 

r the tax has been ai;mortioned will a22roximate or exceed the 7 

I amount of the recovery: 

t 2. That the 2erson against whom the tax has been

) a22ort1oned is a resident of a foreign country other than 

12 

13 

u 

1 6 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Canada and refuses to 2ay the a22ortioned tax on demand; or 

3. That it is im2racticable to enforce contribution of

the a22ortioned tax against a 2erson against whom the tax has 

been a2QQ:rtioned in view of the im2robability of obtaining a 

Judgment or the imnrobabilitx of collection under anr Judgment 

that might be obtained1 or otherwise. 

Cbl A nersonal renresentative or fiduciary shall not 

be liable for failure to attem2t to enforce collection if the 

nersonal re2resentative or fid�ciari reasonably b�lieves it 

would have been economically imgracticable. 

C 1 o l Any a1212ortioned tax that is not collected shall 

be reaggortioned in accordance with this secti2n as if the 

22rtion of the 2rogerty tg which the uncoll1cted tax had be�n 

aggortigned had Qeen exemt. 

( 11) Nothing in this ��ction shall limit the right of

any 2erson who has gaid more than the amount of the tax 

aJIQgrtionable to such gerson
1 calculated as if all �ggortioned 

amounts would be collect�Q1 to obtain contriQuti2n from those 

whg h�ve not 2aid the full amount of the tax aggortionabli to 

I them1 calculated as if 111 a:i;mortioned am2unts WQ�ld be 30 

3 1 collected, and that right is hereby conferr�d
1 In any action 

25 
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to enforce contribution, the court shall award taxable costs 

i as in chancery actions1 
including reasonable attorney's fees, 

I ( 1 2} Nothing herein contained shall be construed to 

l reguire the personal representative or fiduciary to pay any 

i tax levied or assessed bv anv foreian countrv, unless soecif 

' directions to that effect are contained in the will or other 

' instrument under which the personal representative or 

I fiduciary is acting. 

l Section 8. Section 738.12, Florida Statutes, is 

l amended to read: 

738.12 Underproductive property.--

! ( 1 )(a) If the total principal of a trust does not in 

3 any year yield a net income of at least 3 percent of its 

I market value (including a!!!I income the value of any beneficia 

i use of the property by the income beneficiary), the trustee 

; shall pay to the income beneficiary an amount equal to the 

7 exces!!!I of 3 percent of the value of the principal, based upc 

l the market value at the beginning of the calendar year, over

, the tru!!!lt income paid to the income beneficiary in that year 

l This amount shall be paid to the income beneficiary using th 

I fir!!!lt principal cash available. 

2 (b) In the event of a termination or initiation of a 

J trust, or the termination of a beneficial income interest of 

� trust, for a period of less than 12 months, the amount to be 

:i paid to the income beneficiary shall be prorated 

; proportionately with the length of the time of his interest 

7 the trust and in accordance with s. 738.03. 

l (C) For pµrposes of this subsection, a beneficiary i 

➔ considered to be an income beneficiary only if the trust 

) instrument is irrevocable and requires that the net income 

I from the trust be Q�id to the beneficiary. Ps1:ii:ment under thi 

26 
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subsection may not be made to a beneficiary who may receive 

21 �rust income only in the discretion of the trustee� 

3 (2) Upon the sale of the property the income 

4 beneficiary shall not be entitled to any portion of the 

5 proceeds of sale, except that any amount determined in 

6 sub�ect1on (1) that remains unpaid at the time of sale shall 

7 be paid therefrom. 

8 t3t--¼£-by-the-terms-o£-the-trttst-any-portton-o£-the 

9 ±neome-½s-to-be-retatned-by-the-trttstee-or-disposed-O£-other 

10 than-by-payment-to-an-±ncome-bene£¼e¼aryT-stteh-port±on-o£-the 

11 amottnt-determ½ned-±n-sttbseetion-t+t-shall-be-reta½ned-or 

12 d¼sposed-of-as-prov±ded-by-the-terms-of-the-trttst7 

13 Section 9. This act shall take effect upon becoming a 

·4 law, except that section 7 of this act shall take effect

,5 October ,, 1998, and shall apply to the estates of decedents

16 dying on or after October 1, 1998, and section 8 of this act

17 shall take effect upon becoming law and shall be applicable to

18 all trusts, whenever executed.
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SENATE SUMMARY 

SB 818 

Provides a statement of the rule against per�etuities. 
Modifies various statutes regulating the administration 
of trusts and estates. Authorizes a not-for-profit 
corporation or�anized for charitable or religious 
purposes in this state which has qualified as a 
court-appointed guardian prior to January 1, 1996, and is 
a tax-exempt organization to act as an attorney in fact. 
Define:s the term "right of revocation" for purposes of 
the priority given to the payment of expenses and 
obligations of a deceased's estate. Revises prescribed 
requirements for the execution of an expressed trust. 
Authorizes the trustee of a trust and an attorney to 
agree to the compensation to be paid to the attorney in 
an amount different from the amount prescribed ins. 
737.2041, F.S., for services related to the initial 
administration of a trust specif1ed ins. 737.707(3), 
F.S. Provides for determining fees for an attorney who is 
retained for limited services. Revises the list of 
services of an attorney which constitute ordinary 
services in an init1al trust adm1nistration. Deletes an 
exception from the applicability of presumptive fees for 
a corporate fiduc1ary serving as a trustee or cotrustee. 
Revises the duty of a trustee to inform and account to 
beneficiaries of trusts specified ins. 733.707(3), F.S. 
Revises provisions relating to the apportionment of 
estate taxes. Provides conditions under which a trust 
beneficiary is considered an income beneficiary. 

28 
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Subject: Trusts & Estates/ Administration 
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4. 
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I. Summary:

Staff Director 

Lang 

� 
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The bill provides a definition of "right of revocation" for purposes of determining whether the 
assets of a trust are liable for the expenses of administration of the decedent's estate and 
enforceable claims of the decedent's creditors. The bill provides that s. 737.111, F.S., does not 
apply to specified types of annuities or retirement plans and that the section does not apply to 
trust instruments executed prior to October 1, 1995. It also provides that the trustee of a trust 
with a right ofrevocation need not report to the beneficiaries during the grantor's lifetime. 

The bill also provides that a not-for-profit corporation may act as an attorney in fact; provides for 
the compensation of an attorney for a trustee; provides a new element of the rule against 
perpetuities; revises the statute on underproductive trust property; and provides for 
apportionment of estate taxes. 

This bill substantially amends the following sections of the Florida Statutes: 689.225, 709.08, 
733 707,737.111, 737.2041, 737 303,733.817, and 738.12. 

II. Present Situation:

Rule Against Perpetuities

Section 689.225, F.S., is the "Florida Uniform Statutory Rule Against Perpetuities." Subsection 
(2) provides a statement of the rule:

• A non vested property interest in real or personal property is invalid unless: when the
interest is created, it is certain to vest or terminate no later than 21 years after the death 
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of an ind1v1dual then alive; or the mterest either vests or terminates within 90 years after 
its creahon. 

• A general power of appointment not presently exercisable because of a condition
precedent is invalid unless: when the power is created, the condition precedent is certain
to be satisfied or become impossible to satisfy no later than 21 years after the death of
an individual then alive; or the condition precedent either is satisfied or becomes
impossible to satisfy within 90 years after its creation.

• A nongeneral power of appointment or a general testamentary power of appointment is 
invalid unless: when the power is created, it is certain to be irrevocably exercised or 
otherwise to terminate no later than 21 years after the death of an individual then alive; 
or the power is irrevocably exercised or otherwise terminates within 90 years after its 
creation. 

• In determining whether a nonvested property interest or a power of appointment is vahd,
the possibility that a child will be born to an individual after the individual's death is
disregarded

Probate 

Section 733.707, F.S, provides for the personal representative's payment of the expenses of the 
administration and obligations of the estate. Section 733.707(3), F.S., provides that any portion 
of a trust with respect to which a decedent who is the grantor has at the decedent's death a right 
of revocation, as defined in paragraph (c), either alone or in conjunction with any other person, 
is liable for the expenses of the administration of the decedent's estate and enforceable claims of 
the decedent's creditors to the extent the decedent's estate is insufficient to pay. Paragraph (c) 
contains no definitions. 

Section 733.707(3)(a), F.S., provides that, for purposes of subsection (3), any trusts established 
as part of, and all payments from, either an employee armuity described in s. 403 of the Internal 
Revenue Code of 1986, as amended, an Individual Retirement Account, as described in s. 408 of 
the Internal Revenue Code of 1986, as amended, a Keogh (HR- I 0) Plan, or a retirement or other 
plan established by a corporation which is qualified under s. 40 I of the Internal Revenue Code of 
1986, as amended, are not to be considered a trust over which the decedent has a right of 
revocation. 

Section 737.111, F.S., was enacted in 1995 and took effect October I, 1995. Ch. 95-401, s 11, at 
3287, Laws of Fla. The section provides that the testamentary aspects of a trust are invalid llilless 
the trust is executed with the formalities required for the execution of a will. Also, the 
testamentary aspects of an amendment to a trust are invalid unless the amendment is executed 
with the same formalities as a will. For the purposes of this section, the term "testamentary 
aspects" means those provisions of the trust that dispose of the trust property on the death of the 
settlor other than to the settlor' s estate. 
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Section 737.303, F.S., sets out the duty of a trustee to inform and account to beneficiaries. The 
trustee shall keep the beneficiaries of the trust reasonably informed of the trust and its 
administration. A beneficiary is entitled to a statement of the accounts of the trust annually and 
upon termination of the trust or upon change of the trustee except that, in the case of a trust 
described in s. 733.707(3), F.S., the trustee's duties extend only to the grantor or beneficiary or 
the legal representative of the grantor or beneficiary during the grantor's lifetime. 

Durable Power of Attorney 

Prior to October 1, 1995, the durable power of attorney statute did not prescribe or limit who 
could serve as an attorney in fact. As amended in 1995, the statute limits who can serve to either 
a natural person who is 18 years of age or older and is or sound mind or a financial institution as 
defined in chapter 655 with trust powers. Ch. 95-401, s. 17, at 3292, Laws of Fla. 

Trustee's Attorney's Fees 

Section 737.2041, F.S., provides that the attorney retained by the trustee ofa trust described in 
s. 733.707(3), F.S., is entitled to reasonable compensation for legal services rendered in the
initial administration of the trust payable from the assets of the trust without court order. The
attorney, the trustee, and persons bearing the impact of the compensation may agree to
compensation determined in a different manner than provided in this section.

Compensation for ordinary services based upon the value of the trust assets immediately 
following the settlor's death and the income earned by the trust during initial administration at the 
rate of75 percent of the schedule provided in s. 733.6171(3)(a)-(h), F.S., is presumed to be 
reasonable compensation for attorneys in initial trust administration. The section provides that 
ordinary services of the attorney for a trustee include legal advice and representation relating to a 
list of possible duties of the trustee 

When a corporate fiduciary is serving as trustee or cotrustee, the presumptive fee for ordinary 
services and the list of what constitutes ordinary services does not apply, and what constitutes 
ordinary services and reasonable compensation for those services is instead determined under the 
particular facts and circumstances applicable to that trust. In addition to the attorney's fees for 
ordinary services, the attorney for the trustee is allowed further reasonable compensation for any 
extraordinary service. What is an extraordinary service may vary depending on many factors, 
including the size of the trust. The statute sets forth a list of some services which constitute 
extraordinary services. 

Upon petition of any interested person in a proceeding to review the compensation paid or to be 
paid to the attorney for the trustee, the court may increase or decrease the compensation for 
ordmary services of the attorney for the trustee or award compensation for extraordinary services 
if the facts and circumstances of the particular administration warrant. In determining reasonable 
compensation, the court is to consider all of a list of factors set forth in the section, giving such 
weight to each as it may determine to be appropriate. 
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Section 733.817, F.S., provides for apportionment of estate taxes. Any estate or other death tax 
shall be apportioned in the following manner: 

If a part of the estate passed under a will by reference to a specific property or in any other 
nonresiduary form, exclusive of property over which the decedent had a power of appointment as 
defined from time to time under the estate tax laws of the United States, the net amount of the tax 
attributable to it shall be charged to and paid from the residuary estate without requiring 
contribution from persons receiving the interests, except as otherwise directed by the governing 
instrument. In the event the residuary estate is insufficient to pay the tax attributable to the 
interests, any balance of the tax shall be equitably apportioned among the recipients of the 
interests m the proportions that the value of each interest included in the measure of the tax bears 
to the total of all interests so included, except as otherwise directed by the governing instrument. 

If a part of the estate passed under the will as a residuary interest, exclusive of property over 
which the decedent had power of appointment, the net amount of tax attributable to it shall be 
equitably apportioned among the residuary beneficiaries in the proportions that the value of the 
residuary interest of each included in the measure of the tax bears to the total of all residuary 
interests so included, except as otherwise directed by the governing instrument. When a residuary 
interest is a temporary interest, the tax attributable to it shall be charged to corpus and not 
apportioned between temporary and remainder interests 

If a part of the property concerning which the tax is levied or assessed is held under the terms of 
any trust created inter vivos, then, unless the governing instrument directs otherwise. 

• If any portion of the trust is directed to pass or to be held in further trust by reference to
a specific property, or type of property, fund, sum, or statutory amount, or in any other
nonresiduary form, the net amount of the tax attributable to that portion must be charged
to and paid from the corpus of the residuary share of the trust without requiring
contribution from the nonresiduary interest or the persons receiving or benefiting from
that interest. If the residuary portion of the trust is insufficient to pay the tax attributable
to all nonresiduary interests, any balance of the tax must be equitably apportioned
among the recipients of those interests in the proportions that the value of each interest
included in the measure of the tax bears to the total of all interest so included.

• The net amount of the tax directly attributable to the residuary share of the trust, if any,
must be charged as follows: the net amount of the tax attributable to each residuary
temporary interest must be charged to that portion of residuary principal that supports
the temporary interest without apportionment, and the net amount of the tax attributable
to the balance of the residuary share must be equitably apportioned among the residuary
beneficiaries, by charge to the corpus of their interest in the proportions that the value of
the residuary interest of each included in the measure of the tax bears to the total of all
residuary interests included.
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Real property or mobile home homesteads that are exempt from execution by law shall be 
exempt from apport10nment of taxes. Persons taking an interest in the homesteads shall not be 
liable for apportionment of taxes on account of the homesteads. The net amount of the tax 
attributable to homestead property shall be paid from other assets of any trust or the estate subject 
to administration in the order as directed by the governing instrument or, absent this direction, in 
the following order: 

• Property not disposed of by the will or trust.

• Property passing as the residuary estate.

• Property not specifically or demonstratively devised.

• Property specifically or demonstratively devised.

The balance of the net amount of the tax shall be equitably apportioned among, and paid by, the 
recipients and beneficiaries of the properties or interests, in the proportion that the value of the 
property or interest of each included in the measure of the tax bears to the total value of all the 
properties and mterests included in the measure of the tax, except as otherwise directed by the 
governing instrument. With respect to a temporary interest not in trust, the amount charged to the 
recipients or beneficiaries shall not be apportioned between temporary and remainder interests 
but shall be charged to and paid out of the corpus of the property or fund, except as otherwise 
directed by the governing instrument. 

Nothing herein contained shall be construed to require the personal representative or other 
concerned fiduciary to pay any estate, inheritance, or other death taxes levied or assessed by any 
foreign country, unless specific directions to that effect are contained in the will or other 
instrument under which the fiduciary is acting. 

A direction against apportionment under this section may be explicit or implicit from the terms 
of the governing instrument, but must be clear and unequivocal; provided, however, that an 
implicit direction against apportionment is not sufficient to avoid the apport10nment under state 
or applicable federal law unless the court also finds that the testator considered and made a 
deliberate and informed decision about the burden of taxation. 

No personal representative or other fiduciary shall be required to transfer any property until the 
amount of any tax due from the transferee is paid or, if the apportionment of tax has not been 
determined, until adequate security is furnished for the payment. The fiduciary shall not be 
required to distribute assets that he reasonably anticipates may be necessary to pay any state or 
federal taxes. 
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After the amount of all estate, inheritance, and death taxes is finally determined, the personal 
representative or other fiduciary shall petition for an order of apportionment and shall give 
formal notice of the petition and the hearing to all interested persons. 

Underproductive Property 

Section 738.12, F.S., provides for underproductive trust property. If the total principal of a trust 
does not in any year yield a net income of at least 3 percent of its market value (including as 
income the value of any beneficial use of the property by the income beneficiary), the trustee 
shall pay to the income beneficiary an amount equal to 3 percent of the value of the principal, 
based upon the market value at the beginning of the calendar year. This amount shall be paid to 
the income beneficiary using the first principal cash available. 

In the event of a termination or initiation of a trust, or the termination of a beneficial income 
interest of a trust, for a period of less than 12 months, the amount to be paid to the income 
beneficiary shall be prorated proportionately with the length of the time of his interest in the 
trust. Upon the sale of the property the income beneficiary shall not be entitled to any portion of 
the proceeds of sale, except any amount previously owing and unpaid from the 3 percent of 
principal computation above sale shall be paid therefrom. 

If by the terms of the trust any portion of the income is to be retained by the trustee or disposed 
of other than by payment to an income beneficiary, such portion of the amount determined in the 
3 percent of principal computation above shall be retained or disposed of as provided by the 
terms of the trust. 

Ill. Effect of Proposed Changes: 

Rule Against Perpetuities 

The bill adds to s. 689.225(2) an additional element of the rule against perpetuities, that being 

that language in a governing instrument is inoperative to the extent that it produces a period of 
time that exceeds 21 years after the death of the survivor of the specified lives, if, in measuring a 
period from the creation of a trust or other property arrangement, that language seeks to disallow 
the vesting or termination of any interest or trust beyond, seeks to postpone the vesting or 
termination of any interest or trust until, or seeks to operate in effect in any similar fashion upon, 
the later of: 

• The expiration of a period of time not exceeding 2 I years after the death of a specified
life or the survivor of specified lives, or upon the death of a specified life or the death of
the survivor of specified lives in being at the creation of the trust or other property
arrangement; or
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• The expiration of a period of time that exceeds or might exceed 21 years after the death
of the survivor of lives in being at the creation of the trust or other property
arrangement.

Probate 

The bill amends s. 733.707, F.S., by inserting the missing definition of the term "right of 
revocation." The term is defined as a power retained by the decedent, held in any capacity, to: 
amend or revoke the trust and revest the principal of the trust in the decedent; or withdraw or 
appoint the principal of the trust to or for the decedent's benefit. 

The bill amends s. 737.111, F.S., to provide that it does not apply to trusts established as part of 
an employee annuity, an Individual Retirement Account, a Keogh Plan, or a retirement plan. The 
bill also establishes that the section does not apply to trust instruments executed prior to October 
I, 1995. 

The bill amends s. 737.303(4)(c), F.S., by deleting the term beneficiary, thereby requiring that the 
trustee give the annual report and other specified reports only to the grantor during the grantor's 
lifetime. 

Durable Power of Attorney 

The bill amends s. 709.08, F.S., to provide that a not-for-profit charitable corporation may act as 
an attorney in fact if the assets of the principal are not used in any way for the benefit of the 
corporation. 

Trustee's Attorney's Fees 

The bill amends s. 73 7 .2041, F .S , to provide that a trustee and an attorney may agree to 
compensation different from that provided in the section. The agreement is not binding upon a 
person who bears the impact of the compensation unless that person is a party to the agreement 
"or otherwise consents to be bound by the agreement." Compensation based upon the value of 
the trust assets and the income earned during initial administration is presumed to be reasonable 
total compensation for all attorneys employed to advise the trustee during initial trust 
administration. If a trustee retains an attorney for limited, specific legal services, compensat10n is 
to be as provided in the agreement If the agreement does not specify compensation, it is to be 
determined by the factors set out in the subsection providing for court determination of 
reasonable attorney compensation. Finally, the bill deletes references to corporate fiduciaries, 
thus subjecting corporate fiduciary trustees to the same provisions as other trustees. 

Apportionment of Estate Tax 

The bill amends s. 733.817, F.S., to provide that the net tax attributable to the interests included 
in the measure of each tax shall be determined by the proportion that the value of each interest 
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included in the measure of the tax bears to the total value of all interests included in the tax 
measure. However: 

• The net tax attributable to interests included by reason of s 2044 of the Internal
Revenue Code (!RC) shall be determined as provided in the !RC and the amount so
determined shall be deducted from the tax to determine the net tax attributable to all
remaining interests.

• The foreign tax credit shall be allocated among the recipients of interests finally charged
with the payment of the foreign tax in reduction of any federal estate tax chargeable to
the recipients of the foreign interests, whether or not any federal estate tax is attributable
to the foreign interests.

• The reduction m the Florida tax on the estate of a Florida resident for tax paid to other
states shall be allocated as follows:

• If the tax paid on a property to another state is greater than or equal to the tentative
Florida tax attributable to the property, none of the Florida tax is attributable to the
property.

• If the tax paid on a property to another state is less than the tentative Florida tax
attributable to the property, the Florida tax attributable to the property is the excess
of the tentative Florida tax over the tax payable to the other state.

• Any remaining Florida tax shall be attributable to property included exclusive of
property taxable in other states

• The tax attributable to a temporary interest is regarded as attributable to the principal
that supports the temporary interest

Except as provided above or as otherwise directed in the governing documents, the net tax 
attributable to each interest shall be apportioned as follows. 

• For property passing under the decedent's will:

• The net tax attributable to nonresiduary devises shall be charged to and paid from
the residuary estate. If the residuary estate is insufficient to pay the net tax
attributable to all nonresiduary devises, the balance of the tax shall be apportioned
among the recipients of the nonresiduary devises.

• The net tax attributable to residuary devises shall be apportioned among the
recipients of residuary devises.
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• For property passing under the terms of a trust other than a trust created by the
decedent's will:

• The net tax attributable to nonresiduary interests shall be charged to and paid from
the residuary portion of the trust. If the residuary portion is insufficient to pay the
net tax attributable to all nonresiduary devises, the balance of the tax shall be
apportioned among the recipients of the nonresiduary interests.

• The net tax attributable to residuary interests shall be apportioned among the
recipients of the residuary interests.

• The net tax attributable to an interest in homestead property shall be apportioned against
the recipients of other interests in the estate or passing under any revocable trust.

• This apportionment is to be made as if all recipients were taking under a common
instrument.

• If a court finds it inequitable to apportion the tax as directed by the statutes, it may
assess liability for the payment of taxes in the manner it finds equitable.

• To be effective as a direction for payment of tax in a manner different from that
provided, the governing instrument must direct that the tax be paid from assets which
pass pursuant to the govemmg mstrument.

A personal representative or fiduciary is not to be required to transfer to a recipient any property 
which he or she reasonably anticipates may be necessary for payment of taxes nor to transfer any 
property until the amount of taxes due from the recipient is paid by the recipient. 

The personal representative may petition at any time for an order of apportionment. If no 
administration has been commenced at any time after 90 days from the decedent's death, any 
fiduciary may petition for an order of apportionment in the court in which venue would be proper 
for administration. 

If the personal representative or fiduciary does not have possession of sufficient property 
otherwise distributable to the recipient to pay the tax apportioned to the recipient, the personal 

representative or fiduciary is to recover the deficiency from the fiduciary in possession of the 
property to which the tax is proportioned or from the recipient. 

A personal representative or fiduciary who has the duty of collecting the apportioned tax may be 
relieved of this duty by order of the court. 

Any apportioned tax that is not collected shall be reapportioned as if the portion of the property 
to which the uncollected tax had been apportioned was exempt. 
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The bill amends s. 738.12, F.S., on underproductive trust property. Under the bill, if the total 
principal of a trust does not in any year yield a net income of at least 3 percent of its market 
value, instead of the trustee paying the income beneficiary an amount equal to 3 percent of the 
value of the principal, based upon the market value at the beginning of the calendar year, the 
trustee would pay the income beneficiary an amount equal to the excess of 3 percent of the value 
of the principal, based upon the market value at the beginning of the calendar year, over the trust 
income paid to the income beneficiary in that year. 

The bill adds that, for purposes of the 3 percent calculation, a beneficiary is considered to be an 
income beneficiary only if the trust instrument is irrevocable and requires that the net income 
from the trust be paid to the beneficiary. Payment under this subsection may not be made to a 
beneficiary who may receive trust income only in the discretion of the trustee. 

The bill deletes the existing language on retention of a portion of the income by the trustee. 

Effective Date 

The bill takes effect upon becoming a law, except that section 7, concerning apportionment of 
estate taxes, takes effect October I, 1998, and applies to the estates of decedents dying on or after 
October I, 1998, and section 8 takes effect upon becoming law and is applicable to all trusts, 
whenever executed. 

IV. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues·

None.

C. Trust Funds Restrictions:

None.

D. Other Constitutional Issues:

The bill specifically provides that the amendments to the underproductive trust property
statute are to be applicable to all trusts, whenever executed Under the case law discussed in
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V. 

VI. 

VII. 

below in Section VII, any such application which impaired pre-existing contracts would be 
subject to constitutional challenge. 

Under the case law discussed in below in Section VII, the new element of the rule against 
perpetuities would apply prospectively only. Additionally, any attempt to apply this 
provision to invalidate existing instruments would be subject to challenge as an 
unconstitutional impairment of pre-existing contracts. 

Economic Impact and Fiscal Note: 

A. Tax/Fee Issues:

None.

B. Private Sector Impact:

Indeterminate.

C. Government Sector Impact

None.

Technical Deficiencies: 

None. 

Related Issues: 

It is well established that in the absence of clear legislative expression to the contrary, legislation 
is presumed to operate prospectively. e.g, Walker & LaBerge, Inc v. Halligan, 344 So.2d 239, 
241 (Fla. 1977); Fleeman V. Case, 342 So.2d 815, 817 (Fla. 1977); and Dewberry v. Auto­

Owners Insurance Company, 363 So.2d 1077, 1079 (Fla. 1978) Additionally, Article I, Section 
10 of both the United States and Florida Constitutions prohibit the retroactive application of a 
statute when such application would impair the obligations of contract. See Fleeman; Dewberry; 
and Castellano v Cosgrove, 280 So.2d 676 (Fla. 1973). 

The Castellano case is a good example of the application of this law to an attempted retroactive 
application of a statute. In January 1968, Nicholas Castellano executed a savings account 
discretionary revocable trust agreement with a savmgs and loan association, which issued a 
certificate of savings in the name of"Nicholas Castellano as trustee for Angela Castellano". 
Castellano, at 677. On July I, 1969, a statute became effective which provided that when the 
settlor of a trust is the sole trustee, the trust instrument must be executed with the formalities for 
the execution of a will. Id. The legislation enacting the statute provided that it was to apply to 
trusts executed before, on, or after the effective date of the legislation. Id Nicholas Castellano 
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died intestate in September 1969, survived by his daughter, Angela Castellano, and his widow, 
the appellant. Id. Appellant contested the trust based on the new statute as the trust documents 
had not been executed in the presence of two verifying witnesses. Id. The trial court held the 
statute unconstitutional as applied to the preexisting trust as the trust agreement was a contract m 
being which could not be impaired under either the Florida or the Federal Constitution. Id. The 
Florida Supreme Court agreed and affirmed. Id.

Staff has received reports that some lawyers have contacted their clients who have trusts with 
testamentary aspects and informed them that s. 737.111 requires that they execute a new trust, for 
a fee. 

VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or official posit10n of the bill's sponsor or the Flonda Senate 
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FLORIDA SENATE - 1997 
By Senator Lee 

23-809-97

A bill to be entitled 

An act relating to a durable power of attorney� 

amending s. 709.08, F.S.; authorizing certain 

corporations to act as an attorney 1n fact; 

providing a limitation; providing an effective 

date. 

SB 1136 

� Be It Enacted by the Legislature of the State of Florida: 

• 

) Section 1. Subsection (2) of section 709.08, Florida 

I Statutes, is amended to read: 

2 709.08 Durable power of attorney.--

l (2) WHO MAY SERVE AS ATTORNEY IN FACT.--The attorney

l 1n fact must be a natural person who is 18 years of age or

5 older and is of sound mind, or a financial 1nst1tut1on, as

l defined 1n chapter 655, with trust powers, having a place of 

7 business in this state and authorized to conduct trust 

3 bus1ness in this state. A not-for-2rofit cor2orationl 

} 2rg�nized for ch§ritable or religious 2ur2oses in this state1 

) which has gyalifi�d as a court-a�uointeQ gu�rdian 2r1or to

1 J�nuar2 1l 1226 1 anQ which is a tax-�xem�t organization und�r

2 2§ u.�.c. s. 201 (c}(3}1 ma2 also act as an attornei in fact.

3 NQtwithst9nQ1ng an2 c2ntrar2 clause 1n the written 2ower of

� Attorne2, no �ss�ts Qf the 2rinci2a1 ma2 b� us�d for the

5 benefit of th� cor12Qrate gttornei 1n fact, or its officers or

5 d1rect2rs.

7 Section 2. This act shall take effect July 1, 1997.

l

l 

) 

I 
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FLORIDA SENATE - 1997 
23-809-97

***************************************** 

SENATE SUMMARY 

SB 1136 

Provides that certain not-for-profit corporations may act 
as an attorney 1n fact. Provides that no assets of the 
principal may be used for the benefit of the corporate 
attorney in fact, or its officers or directors. 
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fLO�IDA SENATE - 1997 
By Senator Dudley 

25-859-97

A bill to be entitled 

An act relating to the admin1strat1on of 

estates; amending s. 733.707, F.S.; prov1d1ng 

liability of certain trusts for paying expenses 

of administering a decedent's estate and 

enforceable claims of creditors, to the extent 

that the estate is insufficient to pay such 

claims; providing an effective date. 

SB 1242 

1o[Be It Enacted by the Legislature of the State of Florida: 

1l 

12 Section 1. Subsection (3) of section 733,707, Florida 

13f Statutes, is amended to read: 

1 4 733,707 Order of payment of expenses and 

151 obligations.--

16 (3) Any portion of a trust with respect to which a

17 decedent who 1s the granter has at the decedent's death a 

18 right of revocation, as defined in paragraph W. tet, either 

19 alone or in conJunction with any other person, is liable for 

20 the expenses of the administration of the decedent's estate 

21 and enforceable claims of the decedent's creditors to the 

22 extent the decedent's estate is insufficient to pay them as 

23 provided in s. 733.607(2). 

24 (a) For purposes of this subsection, any trusts 

25 established as part of, and all payments from, either an 

26 employee annuity described in s. 403 of the Internal Revenue 

27 Code of 1986, as amended, an Individual Retirement Account, as 

28 described 1n s. 408 of the Internal Revenue Code of 1986, as 

29 amended, a Keogh (HR-10) Plan, or a retirement or other plan 

30 established by a corporatiOn which is qualified under s. 401 

31 of the Internal Revenue Code of 1986, as amended, ll �hci¼ not 

CODING: words �trieken are deletions; words underlined are additions. 



FLORIDA SENATE - 1997 
25-859-97

SB 1242 

ee-eons�dered a trust over which the decedent has a right of 

2I revocation. 

3 (b) For purposes of this subsection, any trust 

4 described ins. 664 of the Internal Revenue Code of 1986, as 

5 amended, is sh�ii not be-eons±dered a trust over which the 

6 decedent has a right of revocation. 

7 (c) This subsection does shai¼ not impair any rights

8 an individual has under a qualified domestic relations order 

9 as that term is defined ins. 414(p) of the Internal Revenue 

10 Code of 1986, as amended. 

11 (d) For purposes of this subsection, property held or 

12 received by a trustL to the extent that the property would not 

13 have been subject to claims against the decedent's estate if 

14 it had been paid directly to a trust created under the 

15 decedent's will or other than to the decedent's estate, or 

16 assets received from any trust other than a trust described in 

17 this subsection, � �haii not be-deemed assets of the trust 

18 available for the payment of the expenses of administration of 

19 and enforceable claims against the decedent's estate. 

20 (e) Fgr pµrposes of this �µbsectign, a right of 

21
1 

revocation is a power retained bY the decedent, held in any 

22 capacity: 

23 1. Tg amend or revoke the trust and revest principal

241 gf the trust in the decedent; gr 

25 2. Tg withdraw gr appoint principal gf the trust to or

261 for the decedent's benefit. 

27 

28 

29 

30 

31 

Section 2. This act shall take effect July 1, 1997. 
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FLORIDA SENATE - 1997
25-859-97

***************************************** 

SENATE SUMMARY 

SB 1242 

Provides that a trust is liable for certain expenses of 
administering a decedent's estate and for pa¥1ng 
enforceable claims of creditors if, at the time of death, 
the decedent held the right to amend or revoke the trust 
and revest principal of the trust in the decedent, or 
held the right to withdraw or appoint principal of the 
trust to or for the decedent's benefit. 

3 
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fLO�IDA SENATE - 1997 CS FOR SB'S 818, 1136 & 1242 

By the Committee on Judiciary and Senators Grant, Lee and 
Dudley 

308-1834-97

A bill to be entitled 

An act relating to the administration of trusts 

and estates; amending s. 689,225, F.S.; 

providing a statement of the rule against 

perpetuities; amending s. 709.08, F.S.; 

authorizing certain corporations to serve as an 

attorney in fact; amending s. 733.707, F.s., 

increasing the ceiling on funeral expenses; 

defining the term "right of revocation" with 

respect to the order of payment of expenses and 

obligations of an estate; amending s. 737,111, 

F.S.; revising provisions with respect to

execution requirements for express trusts; 

providing for the application of the section; 

amending s. 737.2041, F.S., relating to 

trustee's attorney's fee; revising procedures 

for determining attorney's fees; providing for 

determining fees for an attorney who is 

retained for limited services; revising the 

list of services that constitute ordinary 

services in an initial trust administration; 

deleting an exception from the applicability of 

presumptive fees for a corporate fiduciary that 

serves as a trustee or cotrustee; amending s. 

737.303, F.S.; revising provisions with respect 

to the duty of the trustee to inform and 

account to beneficiaries to require information 

to the granter with respect to certain trusts; 

amending s. 733.08, F.S.; providing for 

specified notice to the trustee and caveator; 

amending s. 518.112, F,S.; providing for 

COODIG1 Words str¼eken are deletions; words underlined are additions. 



FLORIDA SENATE - 1997
308-1834-97

CS FOR SB'S 818, 1136 & 1242 

delegation of investment functions, amending s. 

733.817, F.S.; revising provisions of law with 

respect to the apportionment of estate taxesi 

amending s. 738.12, F.S.; providing conditions 

under which a trust beneficiary is considered 

an income beneficiary; amending s. 744.441, 

F.S.; increasing the celling on funeral 

expenses; providing an effective date. 

2 

3 

4 

5 

6 

7 

B 

9 

101 Be It Enacted by the Legislature of the State of Florida: 

11 

12I Section 1. Paragraph (e) 1s added to subsection (2) of 

131 section 689. 225, Flor 1da Statutes, to read: 

14 

1 s' 

16! 

689.225 Statutory rule against perpetuities.-­

(2) STATl!:IIENT OF THE RULE.--

(e) Language in a governing instrument is inoperative

17 to the extent that it produces a period of time that exceeds 

18 21 years after the death of the survivor of the specified 

19 lives, if, in measuring a period frgm the creation of a trust 

20 or other property arrangement, that language seeks to disallow 

21 the vesting gr termination 9f any interest or trust beyond, 

22 seeks to pqstpgne the vesting pr termination gf any interest 

23 or trust until, gr seeks tg operate in effect in any similar 

24 fashion upon, the later of; 

25 

26 

27 

28 

29 

30 

1 • The expiration of a period gf time not exceeding 21 

vears after the death of a specified life or the survivor of 

specified lives, or u122n the death of a specified life or the 

death of the surylvor of specifleg lives in being at the 

creation of the trust gr other property arrangement, gr 

2. The expiration of a period of tim1 that �xceeds or 

31lmight exceed 21 years after the death gf the sµrviygr of lives 

2 
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in being at the creation of the trust or other BrOBerti 

arrangement. 

Section 2. Subsection (2) of section 709.08, Fl 

Statutes, is amended to read: 

709.08 Durable power of attorney.--

(2) WHO MAY SERVE AS ATTORNEY IN FACT.--The att 

in fact must be a natural person who is 18 years of age 

older and is of sound mind, or a financial institution, 

defined in chapter 655, with trust powers, having a pla 

business in this state and authorized to conduct trust 

business in this state. A not-for-Brofit cor2orationi 

organized for charitable or religious �UrRQ:ses in this 

which has gualified as a court-aB2ointed guardian 2rior 

January: 1i 19961 and which is a tax-eXe!!!]2t organization 

orida 

orney 

or 

as 

ce of 

state
1 

to 

under 

26 u.s.c. s. 501 (c}(3l, may also act as an attorney in fact. 

r of 

� 

Notwithstanding ani contrari clause in the written QQWe 

attornei1 no assets of the 2rinc12al may be used for th 

benefit of the corRorate attorne2 in fact, or its offic 

direct2rs. 

Section 3. Subsections (1) and (3) of section 7 

Florida Statutes, are amended to read: 

733. 707 Order of payment of expenses and

obligations.-

( 1 ) The personal representative shall pay the e 

of the administration and obligations of the estate in 

following order: 

(a) Class 1.--Costs, expenses of administratior: 

compensation of personal representatives and their attc 

fees. 

(b) Class 2.--Reasonable funeral, interment, ar: 

marker expenses, whether paid by a guardian under s. 

3 

ers or 

33.707, 

xpenses 

the 

, and 

rneys' 

d grave 
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744.441(16), the personal representative, or any other person, 

21 not to exceed the aggregate of 1.L..QQ2 $3T888. 

3 (c) Class 3.--Debts and taxes with preference under

41 federal law. 

5 (d) Class 4.--Reasonable and necessary medical and

6
1 

hospital expenses of the last 60 days of the last illness of 

7 the decedent, including compensation of persons attending him. 

8 

9 

(e) Class 5.--Family allowance.

(f) Class 6.--Arrearage from court-ordered child

1 0/ support. 

,, (g) Class 7,--Debts acquired after death by the

12 continuation of the decedent's business, in accordance with s. 

13 733.612(22), but only to the extent of the assets of that 

14 business. 

, 5 (h) Class 8.--All other claims, including those

16 founded on judgments or decrees rendered against the decedent 

17 during his lifetime, and any excess over the sums allowed in 

18 paragraphs (b) and (d). 

19 (3) Any portion of a trust with respect to which a 

20 decedent who is the granter has at the decedent 1 s death a 

21 right of revocation, as defined in paragraph 1.!tl tet, either 

22 alone or in conjunction with any other person, is liable for 

23 the expenses of the administration of the decedent 1 s estate 

24 and enforceable claims of the decedent 1 s creditors to the 

25 extent the decedent's estate is insufficient to pay them as 

26 provided in s. 733.607(2}. 

27 (a) For purposes of this subsection, any trusts 

28 established as part of, and all payments from, either an 

29 employee annuity described ins. 403 of the Internal Revenue 

30 Code of 1986, as amended, an Individual Retirement Account, as 

31 described ins. 408 of the Internal Revenue Code of 1986, as 

4 
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amended, a Keogh (HR-10) Plan, or a retirement or other plan 

2 established by a corporation which is qualified under s. 401 

3 of the Internal Revenue Code of 1986, as amended, shall not be 

4 considered a trust over which the decedent has a right of 

5 revocation. 

6 (b) For purposes of this subsection, any trust

7 described in s. 664 of the Internal Revenue Code of 1986, as 

8 amended, shall not be considered a trust over which the 

9 decedent has a right of revocation. 

1 0 (c) This subsection shall not impair any rights an

11 individual has under a qualified domestic relations order as 

12 that term is defined 1n s. 414(p) of the Internal Revenue Code 

13 of 1986, as amended. 

14 (d) For purposes of this subsection, property held or

15 received by a trust to the extent that the property would not 

16 have been subject to claims against the decedent's estate 1£ 

17 it had been paid directly to a trust created under the 

18 decedent's will or other than to the decedent's estate, or 

19 assets received from any trust other than a trust described in 

20 this subsection, shall not be deemed assets of the trust 

21 available for the payment of the expenses of administration of 

22 and enforceable claims against the decedent's estate. 

23 (e) Fgr purposes of this sµbsection, a Mright gf 

24
1 

revocation" is a power retained by the decedent, held in any 

25 capacity, to; 

26 1. Amend gr revoke the trust and revest the principal

271 of the trust in the decedent; or 

28 2. Withdraw or appoint the principal of the trust to

291 or for the decedent's benefit. 

30 Section 4. Section 737.111, Florida Statutes, is 

311 amended to read; 

5 
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fLO�IDA SENATE - 1997
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1 737.111 Execution requirements for express trusts.--

2 ( 1 ) The testamentary aspects of a trust defined in s. 

3 731.201(33), are invalid unless the trust instrument is 

� executed by the settlor with the formalities required for the 

5 execution of a will. 

5 (2) The testamentary aspects of a trust created by a 

7 nonresident of Florida, either before or after this law takes 

B effect, are not invalid because the trust does not meet the 

� requirements of this section, if the trust is valid under the 

J laws of the state or country where the settler was at the time 

I of execution. 

2 (3) The testamentary aspects of an amendment to a 

3 trust are invalid unless the amendment is executed by the 

& settler with the same formalities as a will. 

5 (4) For the purposes of this section, the term 

5 •testamentary aspects" means those provisions of the trust 

7 that dispose of the trust property on or after the death of 

8 the settlor other than to the settlor 1 s estate. 

l (5) This SP.ctign shall not a�nli tQ trysts gst�blisheQ 

) as nart Qf an emo102ge annuit2 de�cribeQ in s2 4Q3 Qf the 

I Internal Revenye �2g� of 12§6 1 as amgnded1 an InQividuAl 

! Retir1m!i!:nt Accoynt as d9scrib9Q in s2 4Q� Qf the Internal

J Revenye cQge of 19�6 1 as amend9Q1 A Keogh (HR-10) Plan 1 or a

l retirement or 2ther nlan that is gyalified unQer s. 401 of the

> Intern§l Re1enue Code of 19�§, as amended.

; (6) This section shnll n2t A�2lf tQ tryst instruments

f ex1cut!d 2rior to October 11 1995.

! Section 5. Section 737.2041, Florida Statutes, ls

> amended to read:

l 737.2041 Trustee's attorney's fees.--

I 

6 
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( 1) ll �he-attorney-reta¼ned-by the trustee of a trust

2 described in s. 733.707(3} retains an attorney to render legal 

3 services in connection with the initial administration of the 

� trusti the attorney is shall-be entitled to reasonable 

5 compensation for those legal servicesi rendered-¼n-the-½n¼t¼ai 

5 adm¼n¼strat¼on-0£-the-trttst payable from the assets of the 

7 trust without court order. If the trustee of a trust described 

l in s. 733.707(3l retains an attorney to render legal services

� in connection with the initial administration of a trustt the 

) trustee and the attorney may agree to comRensation that is 

I determined in a manner or amount other than the manner or 

2 amount Rrovided in this section. The agreement is not binding 

3 URon a Qerson who bears the ima:act of the co!!!);!ensation unless 

i that Qerson is a Rarty to or otherwise consents to be bound by 

5 the agreement. The agreement may Rrovide that the trustee is 

5 not individually liable tor the attorney's fees and costs. 

7 t�t--�he-attorney7-the-tr�stee7-and-persons-bear¼ng-the 

� ¼mpaet-of-the-eompensat¼on-rey-agree-to-eompensat¼on 

➔ determ¼ned-±n-a-different-manner-than-prov±ded-in-th¼s

) seet¼on7 

1 J.llt,t Unliss otherwi�e agrted, compensation for 

2 ordinary-services based upon the value of the trust assets 

3 immediately following the settlor's death and the income 

learned by the trust during initial administration at the rate 

5 of 75 percent of the schedule provided in s. 

5 733.6171(3)(0)-(h) is presumed to be reasonable 1.2.lli 

7 compensation for ordinary 99ryices of all attorneys employed 

3 generally to aQvise trystees c2ncerning their duties in 

➔ initial trust administration.

) (3) An attorney whg is ritained to render only limitid

1 and syecific�lly defined legal services shall �e comyensated 

7 
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1 as provided in the retaining agreement. If the amount or 

2 method of determining com2ensation is not �rovided in the 

3 agreementt the attornei is entitled to a reasonable feel 

4 taking into account the factors set forth in subsection (6}. 

5 (4) Ordinary services of the attorney in an initial 

6 trust administration £er-a-tr�stee include legal advice and 

7 representation concerning the trustee's duties where 

8 app¼ieab¼e7 relating to: 

9 (a) Review of the trust instrument and each amendmer 

0 for legal sufficiency and interpretation. 

1 (b) Implementation of substitution of the successor

2 truatee. 

3 (c) Persons who must or should be served with requiz 

4 notices and the method and timing of such service. 

5 (d) The obligation of a successor to require a forme 

5 trustee to account. 

7 (e) The trustee's duty to protect, insure, and manas 

8 trust assets and the trustee's liability relating to these 

; duties. 

) (f) The trustee's duty regarding investments imposed

I by the prudent investor rule. 

1 (g) Contributions due to the personal representative

3 of settlor's estate for payment of administrative expenses c 

I creditor claims and estate taxes. 

; (h) The trustee's obligation to inform and account t 

j beneficiaries and the method of satisfaction of these 

r obligations, the liabilit� of th� trust an� trystee to the 

3 aettlor's cre�itorst the 12fi9abillti Qr necessiti fgr proba 

� procee2ings t2 bar credit2rsz an2 the contribution 

J requirements tQ the settler's probate estate. 

I 

8 

t 

ed 

r 

e 

r 

0 

ll 
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tit--ered±tor-proeedttres-and-direet-payment-or 

2
1
eomprom¼se-and-sat±sfaetion-of-e¼a±ms-aga±nst-the-trttst 

3 assets� 

4 illt;t Identifying tax returns required to be filed by 

5
1 

the trustee, the trustee's liability for payment of taxes, and 

6 the due date of returns. 

7 illtkt Obtaining nontaxable certificate and receipt, 

el if not done by a personal representative. 

9 filt¼t Order of payment of expenses of administration 

10 of the trust,-eontr±btttion-to-thc-3ett¼oris-cstate-or-e¼a±rns 

11 r¼¼ed-aga±nst--trttst-assets7 and order and priority of 

12 abatement of bequests and legacies in the trust. 

1 3 1.lltmt Distribution of income or principal to 

14
1

beneficiaries or funding of further trusts provided in the 

15 governing instrument. 

1 6 J.mltnt Preparation of any legal documents required to 

171 effect distribution. 

1 8 1nJ..tot Fiduciary duties, avoidance of self-dealing, 

19
1
conflicts of interest, duty of impartiality, and obligations 

20 to beneficiaries. 

21 .iQ.ltpt If there is a conflict of interest between a 

22 trustee who is a beneficiary and other beneficiaries of the 

23 trust, advice to the trustee on limitations of certain 

24 authority of the trustee regarding discretionary distributions 

25 or exercise of certain powers and alternatives for appointment 

26 of an independent trustee and appropriate procedures. 

27 .UUtqt Procedures for trustee's discharge from 

28
1 

liability for administration of trust upon termination or 

29 resignation. 

30 (5) When-a-eorporate-£¼d�e¼ary-¼s-serv¼ng-as-trustee

311 or-eotrustee-o£-a-trust-deser¼bed-�n-s�-T33�T9tt3t7-the 

9 
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preswnpt¼ve-£ee-£or-ord¼nar7-serv¼ees-and-the-Hst-0£-what 

2 eonst¼t�tes-ord¼n•�y-serv¼ces-in-subseet¼ons-t1t-and-t�t-shai¼ 

3 not-appiyT-and-what-eonst¼tutes-ord¼nary-serT¼ees-and 

4 reasonab¼e-compensat¼on-£or-those-serv¼ces-sha¼i-¼nstead-be 

5 determ¼ned-under-the-part¼euiar-£acts-and-e¼re1:U11stances 

6 app¼¼cabie-to-that-trust� In addition to the attorney's fees 

7 for ordinary services, the attorney for the trustee shall be 

a allowed further reasonable compensation for any extraordinary 

9 service. What ls an extraordinary service may vary depending 

10 on many factors, including the size of the trust. 

11 Extraordinary services may include, but are not limited to: 

12 (a) Involvement in a trust contest, trust

13 construction, a proceeding for determination of beneficiaries, 

14 a contested claim, elective share proceedings, apportionment 

15 of estate taxes, or other adversary proceedings or litigation 

16 by or against the trust. 

17 (b) Representation of the trustee in audit or any

18
1 

proceeding for adjustment, determination, or collection of any 

19 taxes. 

20. (C) Tax advice on postmortem tax planning, including,

21 but not limited to, disclaimer, renunciation of fiduciary

22 conwoission, alternate valuation date, allocation of

23 administrative expenses between tax returns, the QTIP or

24 reverse QTIP election, allocation of GST exemption,

25 qualification for Internal Revenue Code ss. 303 and 6166

26 privileges, deduction of last illness expenses, distribution

27 planning, asset basis considerations, throwback rules,

28 handling income or deductions in respect of a decedent,

29 valuation discounts, special use and other valuation, handling

30 employee benefit or retirement proceeds, prompt assessment

31

10 
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request, or request for release of personal liability for 

21 payment of tax. 

3 (d) Review of estate tax return and preparation or

4
1 

review of other tax returns required to be filed by the 

5 tru!ltee. 

6 (e) Preparation of decedent's federal estate tax

7 return. If this return is prepared by the attorney, a fee of 

8 one-half of 1 percent up to a value of $10 million and 

9 one-fourth of 1 percent on the value in excess of $10 million, 

10 of the gross estate as finally determined for federal estate 

11 tax purposes, is presumed to be reasonable compensation for 

12 the attorney for this service. These fees shall include 

13 services for routine audit of the return, not beyond the 

14 examining agent level, if required. 

15 (f) Purchase, sale, lease, or encumbrance of real

16
1

property by the trustee or involvement in zoning, land use, 

17 environmental, or other similar matters. 

18 (g) Legal advice regarding carrying on of decedent•s

19
1
business or conducting other commercial activity by the 

20 trustee. 

21 (h) Legal advice regarding claims for damage to the

221 environment or related procedures. 

23 (i) Legal advice regarding homestead status of trust

241 real property or proceedings involving the status. 

25 (j) Involvement in fiduciary, employee, or attorney

261 compensation disputes. 

27 (k) Considerations of special valuation of trust

28
1 

assets, including discounts for blockage, minority interests, 

29 lack of marketability, and environmental liability. 

30 (6) Upon petition of any interested person in a 

31lproceeding to review the compensation paid or to be paid to 

11 
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the attorney for the trustee, the court may increase or 

2 decrease the compensation for ordinary services of the 

3 attorney for the trustee or award compensation for 

4 extraordinary services if the facts and circumstances of the 

5 particular administration warrant. In determining reasonable 

6 compensation, the court shall consider all of the following 

7 factors giving such weight to each as it may determine to be 

8 appropriate: 

9 (a) The promptness, efficiency, and skill with which 

10I the initial administration was handled by the attorney. 

11 (b) The responsibilities assumed by, and potential 

121 liabilities of, the attorney. 

1 3 (c) The nature and value of the assets that are 

141 affected by the decedent's death. 

1 s (d) The benefits or detriments resulting to the trust

161 or its beneficiaries from the attorney's services. 

17 (e} The complexity or simplicity of the administration 

181 and the novelty of issues presented. 

19 (t) The attorney 1 s participation in tax planning for

20
1 

the estate, the trust, and the trust's beneficiaries and tax 

21 return preparation or review and approval. 

22 (g) The nature of the trust assets, the expenses of

23
1 
administration, and the claims payable by the trust and the 

24 compensation paid to other professionals and fiduciaries. 

25 (h} Any delay in payment of the compensation after the 

261 services were furnished. 

27 

28 

(i} Any other relevant factors. 

(7) The court may determine reasonable attorney's 

29 compensation without receiving expert testimony, Any party 

30 may offer expert testimony after notice to interested persons. 

31 It expert testimony ls ottered, an expert witness fee may be 

1 2 
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awarded by the court and paid from the assets of the trust. 

21 The court may, in its discretion, direct from what part of the

3 trust it shall be paid. 

4 (8) If a separate written agreement regarding

5 compensation exists between the attorney and the settler, the 

6 attorney shall furnish a copy to the trustee prior to 

7 commencement of employment and, if employed, shall promptly 

8 file and serve a copy on all interested persons. Neither a 

9 separate agreement nor a provision in the trust suggesting or 

10 directing the trustee to retain a specific attorney will 

11 obligate the trustee to employ the attorney or obligate the 

12 attorney to accept the representation, but if the attorney who 

13 is a party to the agreement or who drafted the trust is 

14 employed, the compensation paid shall not exceed the 

15 compensation provided in the agreement. 

1 6 (9) Court proceedings to determine compensation, if

17 required, are a part of the trust administration process, and 

18 the costs, including fees for the trustee's attorney, shall be 

19 determined by the court and paid from the assets of the trust 

20 unless the court finds the attorney's fees request to be 

21 substantially unreasonable. The court shall direct from which 

22 part of the trust they shall be paid. 

23 (10) •rnitial trust administration M as used in this 

24 section means administration of a trust described in s. 

25 733.707(3) during the period which begins with the death of 

26 the settlor and ends upon the final distribution of trust 

27 assets outright or to continuing trusts created under the 

28 trust agreement, but if an estate tax return is required, not 

29 until after issuance of an estate tax closing letter or other 

30 evidence of termination of the estate tax proceeding. This 

31 

1 3 
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initial period ls not intended to include continued regular

21 administration of the trust. 

3 (11) This section shall apply to trusts of settlers 

41 who die on or after July 1, 1995. 

5 Section 6. Paragraphs (c) and (e) of subsection (4) of 

61 section 737.303, Florida Statutes, are amended to read: 

7 737.303 Duty to inform and account to 

8 beneflciaries.--The trustee shall keep the beneficiaries of 

9 the trust reasonably informed of the trust and its 

10 administration. The trustee's duty to inform and account 

11 includes, but 1s not limited to, the following: 

121 
13 

(4)

(c) In the case of a trust described in s. 733.707(3), 

14 the trustee's duties under paragraph (a) extend only to the 

15 granter or-benef¼e¼ary or the legal representative of the 

16 granter or-benef¼e¼ary during the grantor's lifetime. 

17 (e) All rights provided a beneficiary under this 

18 section may be asserted by a legal representative or natural 

19 guardian of the beneficiary. Notice under subsection (1) and a 

20 statement of accounts under paragraph (a) provided to a 

21 representative of the beneficiary as defined in s. 731.303 

22 shall bind the beneficiary and the trustee shall not be 

23 required to prgyide sµch notice or statement of accounts to 

24 any beneficiary whg would be bgund by an order binding on a 

25 representative of the beneficiary under S· 731.303, if such 

26 notice or statement of accounts, respectiyely, is provided to 

27 that representative. 

28 Section 7. Section 737.308, Florida Statutes, is 

291 amended to read: 

30 

311 

737.308 Notice of trust.--

14 
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(1) Upon the death of a settler of a trust described

2 in s. 733.707(3), the trustee must file a notice of trust with 

3 the court of the county of the settlor 1 s domicile and the 

4 court having jurisdiction of the settler's estate. 

5 (2) The notice of trust must contain the name of the

6 settler, the settler's date of death, the title of the trust, 

7 if any, the date of the trust, and the name and address of the 

B trustee. 

9 (3) If the settler's probate proceeding has been

10 commenced, the clerk must notify the trustee 1n writing of the 

11 date of the commencement of the probate proceeding and the 

12 file number. 

13 (4) The clerk shall file and index the notice of trust

14 in the same manner as a caveat, unless there exists a probate 

15 proceeding for the settlor's estate in which case the notice 

16 of trust must be filed in the probate proceeding and the clerk 

17 shall send a copy to the personal representative. 

18 (5) The clerk shall send a copy of any caveat filed 

19 regarding the settlor to the trustee, and the Notice Of Trust 

20 to any cayeator, unless there is a probate proceeding pending 

21 and the oersonal representative and the trustee are the same
0 

22 illtSt In any proceeding affecting the expenses of the 

23 administration of the estate, or any claims described in s. 

24 733.702(1), the trustee of a trust described in s. 733.707(3) 

25 is an interested person in the administration of the grantor's 

26 estate. 

27 illtVt Any proceeding affecting the expenses of the 

28 administration of the estate or any claims described in s. 

29 733.702(1) prior to the trustee filing a notice of trust are 

30 binding upon the trustee. 

31 
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1 illt�t The trustee's failure to file the notice of 

2 trust does not affect the trustee 1 s obligation to pay expens 

3 of administration and enforceable claims as provided in s. 

t 733.607(2), 

5 Section 8. Section 518.112, Florida Statutes, is 

5 amended to read: 

7 518.112 Delegation of investment functions.--

8 (1) A fiduciary may delegate any part or all of the

9 investment functions, with regard to acts constituting 

0 investment functions that a prudent investor of comparable 

1 skills might delegate under the circumstances, and-w¼th-rsgc 

2 to-a%i-or-part-o�-tbeaa-±nvestment-funet½ons7 to an investmE 

3 agent as provided in subsection illt�t, if the fiduciary 

4 exercises reason�ble care, judgment, and caution in selectir 

•• 

rd 

nt 

SI 

5 the investment agent, in establishing the scope and specific 

6 terms of any delegation, and in reviewing periodically the 

7 aqent 1s actions in order to monitor overall performance and 

8 compliance with the scope and specific terms of the 

9 delegation. 

0 ( 2 l {a I The requirements gf 5ubs9ction {1} 

1 notwithstanding, a fiduciary that administers an insurance 

2 contract gn the life or lives of one or mqre persons may 

3 delegate without any continuing obligation to review the 

4 aaent 1 s actions, certain investment fµnctigns with respect t 

5 any sµch contract as provided in sµbsectign (3), to any one 

6 more of the following persons as investment agents: 

£ 

.Q!: 

7 ,. The trust 1s settlor if the trust is one described 

8 in s, 733,707{3); 

9 2, Beneficiaries gf the trust or estate, regardless of 

0 th1 Qeneficiary'I interest thermin, whether vest1d gr 

1 £Ontinatnt; 

1 6 
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3. The spouse, ancestor, or descendant of any person

described in subparaqraphs 1. or 2.; 

4. Any person or entity nominated by a majority of the

beneficiaries entitled to receive notice under subsection 

Pl!bl, or 

5. An investment agent 1f the fiduciary exercises

reasonable care, judgment, and caution in selecting the 

investment agent and 10 establ1sh1ng the scope and specific 

terms of any delegation. 

!bl The delegable investment functions under this

subsection include: 

1. A determination of whether any insurance contract

is or remains a proper investment; 

2. A determination of whether or not to exercise any

policy option available under such contracts; 

3. A determination of vhether or not to diversify such

contracts relative to one another or to other assets, if any, 

�dministered by the fiduc1aryi or 

•• An ingu1ry about changes 1n th� health or financi�l 

CQndition of the insured or insureds relative to any such 

contract. 

,ci Until the contract matur�s and the 12:Qlicy nroceeds 

are r�Cfived, a fiduciary that administers insurance contracts 

�nder this suQsecti2n is not oQligated to diversify n2r 

allQcate othgr assets, if any, relative to such insurance 

contracts: 

.l..lltit A fiduciary may delegate 

to an investment agent under subsection� 

to-sttbsect¼on-ttt, 1£: 

investment functions 

( 1 l or (2) pt:trsttant 

tat--�he-£¼dttc¼ary-exerc¼ses--reasonabre-care7-,ttdgment7 

and-cattt¼en-¼n-serect¼ng-the-¼nvestment-agent,-¼n-estab¼¼sh¼ng 

17 
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tbe-seope-and-spee¼£¼e-terN-of-anr-delegat¼on7-and-½n 

2 re¥¼ew¼ng-per¼od¼eally-the-agen�s-aet¼ons-¼n-order-to-mon¼tor 

3 o•erall-per£orme:nee-and-eoapl¼anee-w�th-tbe-seope-■nd-spee¼£¼e 

4 ter1""-0£-the-dele9at¼ono 

5 .1Altet In the case of a guardianship, the fiduciary 

61 has obtained court approval. 

7 illtet In the case of a trust or estate, the fiduciary 

8 has given written notice, of its intention to begin delegating 

9 investment functions under this section, to all the 

io beneficiaries, or their legal representative, eligible to 

11 receive ¼neome-£rom-the-tr�st-or distributions from the trust 

12 or estate within 30 days of the delegation unless such notice 

13 is waived by the eligible beneficiaries entitled to receive 

14 such notice. This notice shall thereafter, until or unless 

15 the beneficiaries eligible to receive income from the trust or 

16 distributions from the estate at the time are notified to the 

17 contrary, authorize the trustee or legal representative to 

18 delegate investment functions pursuant to this subsection. 

19 This discretion to reyoke the delegation does not imply Under 

20 subsection (2) any continuing obligation to review the agent's 

21 actions. 

22 1. Notice to beneficiaries eligible to receive 

23 distributions ¼neeme from the trust or-d¼strib�tions from the 

24 estate, or their legal representatives at-the-t¼me-0£ 

25 deiegation7 shall be sufficient notice to all persons who may 

26 join the eligible class of beneficiaries in the future. 

27 2. Additionally, as used herein, legal representative 

28 includes one described in S· 731.303, without any requirement 

29 of Q court order, an attorney-in-fact under a durable power of 

30 attorney sufficient to grant such aµth9ritv, a legally 

31 appointed gµardlan, gr equivalent under applicable law, any 

18 
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, living, natural guardian of a minor child1 or a guardian ad 

2 litem. in-the-ease-of-a-m±nor7-not±ee-may-be-sent-to-a-parent 

3 or-regai-g�arO�an-of-the-m±norT 

I 3. Written notice shall be:

5 (a) By any form of mail or by any coJM1ercial delivery

5 service, am;iroved for service of 2rocess by the chief judge of 

7 the judicial circuit in wh1ch the trust has its 2r1nci2a1 

9 Qlace of business at the date of not1ce1 rem!;ir1ng a signed 

� recei2t1 

l (bl As grovided by law for service of 2rocessi or 

1 (c) By an elisor as may be 2rovided in the Florida

2 Rules of Civil Procedure. 

3 

� Notice by mail or by a22roved commercial delivery service 1s 

5 co�lete on recei2t of notice. Proof of notice must be bi 

) verified statement of the 2erson mailing or sending notice1 

7 and there must be attached thereto the signed recei2t or other 

3 satisfactori evidence that deliveri was effected on the 

� �QQrisS�e or on the adQressee's Agent. Proof of n2tice myst b� 

) roAintained among the trustee•s 2ermanent rec2rds. Yn-the-ease 

I e!-an-otherwtse-±neapae¼tated-person7-not¼ee-may-be-9¼ven-to 

2 the-gttard�an-of-stteh-person-or-to-stteh-person�s-donee-ttnder-a 

3 dttrahre-power-of-attorney-that-¼s-sttff¼e¼ent-to-grant-sueh 

l attthor¼tyo

j illt3t If all requirements of subsection filtit are 

i satisfied, the fiduciary shall not be responsible otherwise 

r for the investment decisions .!lQ!. or actions or omissions of 

i the investment Agent to which the investment functions are 

� delegated. 

) 

, 9 
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illf4t The investment agent shall, by virtue of 

acceptance of its appointment, be subject to the Jur1sd1ct1on 

of the courts of this state. 

illt5t In performing a delegated function, the 

investment agent shall be subject to the same standards as the 

fiduciary. 

t6t--�his-seet¼on-app¼¼es-to-a¼¼-ex�at¼ng-and-ftttttre 

!idtteiary-re¼at¼onsh¼ps-sttb;eet-to-th¼s-seet±on7-bttt-oniy-as

te-aets-or-om¼ss¼ons-ocettrr¼ng-after-8etober-+7-+993o

Section 9. Section 733.817, Florida Statutes, is 

amended to read: 

{Substantial rewording of section. See 

s. 733.81Zt 
F.S.i for Qresent text.)

733.817 AQQOrtionment of estate taxes.--

( 1 ) For 2ur2oses of this section:

(a) "Fiduciar2" means a 2erson other than the 2srsonal

re�resentative in QOssession of Qro�erty included in the 

measure of the tax uho is liable to the "i:,�licable taxing 

aythQri�y fgr ��ment of the 1ntire t�x tQ the ex�ent of the 

valµe of the �roQerty in his QOssession. 

<bl "Governing instrument 11 f"lenn� A will, tryst 

ggre§ment, or �ny 9thtr document that contr2ls the transfer of 

1n A�stt on th� occurrence of the event with resQect to which 

the tgx is being lgyiedi 

fc} •Gross estate" means the gross estate, as 

det1rmin1d bY the Int1rnal R1venu1 C2Qe with resg1ct to the 

t1d1ral estgte tax anQ the Florida estate tax, anQ gs such 

conce�t is 9th1rwise det1rmined by the estatt, 1nheritAnce, or 

Qeath tax laws Qf th! �;rticµlar state, country, or Qolitic§l 

subdiyi9i9n whose tAX is being apportioned. 

20 
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Id! "Included in the measure of the tax 11 means that 

2 for each seaarate tax that an interest mai incur, only 

3 interests included in the measure of that aarticular tax are 

i considered. The term "included in the measure of the tax" does 

5 not include any interest, whether �ass1ng under the will or 

5 not, to the extent the interest is initially deductible from 6 

7 7 the gross estate1 without regard to any subseguent diminution 

� of the deduction by reason of the charge of any Qart of the 

9} aim:licable tax to the interest. The term "included in the

) r11easure of the tax" does not include interests or amounts that 

I are not included in the gross estate but are included in the 

� amount u2on which the aQQlicable tax is com2uted, such as 

I 

adjusted taxable gifts with resQect to the federal estate tax. 

If an election is re�ired for deductibility1 an interest is 

not "initially deductible" unless the election for 

deductibility is allowed. 

(e) 11 Internal Revenue Code" means the Internal Revenue 

Code of 1986 1 as amended from time to time. 

(f) "N!i!;t tax" means the net tax 12�yable to th!il

2articular state1 country1 Qr 12Qlitic�l subdivision whos!il tax 

is b!iling a222rtioned, after taking into account �11 credits 

agAin�t the a�Qlicable tax exce2t �s nrovided in this sectiQn. 

With resnect to the federal estate tax, "net ts:,.x" lS 

determined after t�king into �ccount all credits against th� 

tax exce2t for the credit for fQreign deijth taxes: 

(g) 11Nonrel!liduary devise" means an2 devise that is n2t 

a residuary devise. 

(h) 1
1Nonr�sidu�ry interel!lt" in c2nnection with a tr\!st 

meAnS any inttr!ilst in a trust which is not a residu�ry 

13 
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( i) "Reci:12;ient" meanst with res2ect to 12roeert2 or an

2 interest in 2ro2ert2 included in the gross estate, an heir at 

3 law in an intestate estatet devisee in a testate estatet 

4 beneficiar2 of a trust, beneficiary of an insurance 2olic2, 

S annuity, or other contractual right, surviving tenant, taker 

6 as a result of the exercise or in default of the exercise of a 

7 general eower of aim:ointment, eerson who receives or is to 

8 receive the ero2erty or an interest in the Qroeerty, or Qerson 

9 in eossession of the eroeert?. 

0 (j) "Residuary devise" has the meaning set forth in s.

1 231.201{30}. 

2 (kl 11Residuar2 interest, 11 in connection uith a trust, 

:3 means an interest in tbs assets of a trust vhich remain after 

t Qrovision for �ny distribution that is to be satisfied by 

5 reference to a SQecific �ro�erty or tY}2e of QrORertyi fund1 

6 sum, or statutory amount. 

7 (1) "Revocable trust" means a trust as defined in s. 

8 731.201 (33) created by the decedent to the extent that the 

9 �ec1g�nt hs1Q et his Qr her Qeeth th� J.!Q�er tQ alter, �m�ng, or 

0 reioke the tryst either alone Qr in conjunctiQn with Anx other 

1 J.!erson. 

2 (m) "State 0 mtAns any stat1, t�rritory1 or J;!Osse§sion

3 of the United States, the District of CQlymbis1, �ng thl 

4 C2mmonwealth ot PyertQ Rico
1 

5 (n} "Tnx" m11ns an2 1state tax, inh!;!r i t51nc1 tax 1 

S generatiQn skiJ;!Qing transter tnx, 2r other tax 11vied or 

7 nss1ssed unQer the laws of thi§ or any 2ther �tat1, th� yniteQ 

B Stntes, �ny other CQUntry, Qr any �liticAl subdivisi2n Qf th! 

� for1g2ing1 as finally Qetermined, which is l!!m:Qsed as a r1sylt 

) Qf th1 death Qf the decedent1 ingluding1 with2ut limitation, 

I th! t§X ��se1s1d J;!Ursu1nt to s1 42§0A of the Internal Reveny1 

22 
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1 Code. The term also includes any interest and penalties 

2 im122sed in addition to the tax. Unless the context indicates 

3 otherwhe1 

• (o) 

the term •tax 11 means each separate tax. 

11Tem12.2rary interest" means an interest 1n income 

5 or an estate for a specific period of time or for life or for 

6 some other period controlled by reference to extrinsic events 

7 whether or not in trust. 

8 (p) •Tentative Florida tax 11 with respect to any 

9 property means the net Florida estate tax that would have bee !!

0 attributable to that property if no tax were payable to any 

1 other state in respect of that property. 

2 (g) "Value" means the 2ecuniary worth of the interest

3 involved as finally determined for pur2oses of the aim:l1cable 

4 tax after deducting any debt, ex2ense[ or other deduction 

5 chargeable to it for which a deduction was allowed in 

6 determining the amount of the aQQlicable tax. A lien or other 

7 encumbrance is not regarded as chargeable to a garticular 

B interest to the extent that it will be 2aid from other 

9 interests: The value of an lnt!rest shAll DQt 2e regyc!d bX 

D r!as2n of th� charge �ga1nst it Qf nn2 enrt 2£ th! t;x. 

1 ( 2) An interest in hom!St!aQ �ro2erti shall �e exemi;i:t

2 from thg AQ�Qrtionment of tnxes if such interest eAsses t2 A 

3 gers2n tQ wh2m inyres the decedent's exemetion from £greed 

t Sil! under the Stijt! CQnstitution. 

5 (3) The net tax AttribytAbl! tQ the interests include -"
5 in th! mgasyre of each tax shall �e det!rmined bi the 

7 �r2g2rti2n th1t the valye of each int!rest incluQed in the 

9 m�asyre of the tax bears to the t2tal valye Qf all inter!sts 

9 inclydeQ in th! measur! of the tax. Notwithstgnding th@ 

J foreg2ing; 

I 
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(a) The net tax attributable to interests included in

2 the measure of the tax by reason of s. 2044 of the Internal 

3 Revenue Code shall be determined in the manner provided for 

4 the federal estate tax in s. 2207A of the Internal Revenue 

5 Code, and the amount so determined shall be deducted from the 

6 tax to determine the net tax attributable to all remaining 

7 interests included in the measure of the tax. 

8 (b} The foreign tax credit allowed with respect to the 

9 federal estate tax shall be allocated among the recipients of 

10 interests finally charged with the payment of the foreign tax 

11 in reduction of any federal estate tax chargeable to the 

12 recipients of the foreign interests, whether or not any 

13 federal estate tax is attributable to the foreign interests. 

14 Any excess of the foreign tax credit shall be applied to 

15 reduce proportionately the net amount of federal estate tax 

ib chargeable to the remaining recipients of the interests 

17 included in the measure of the federal estate tax. 

18 (c) The reduction in the Florida tax on the estate of

1�
1 

a Flprida resident fpr tax paid to pther states shall be

20 a11ocated as fgllpws; 

21 1. If the net tax paid to another state is greater

22 thpn or equal to the tentative Florida tax attributable to the 

23 prgperty sµbject to tpx in the Other Stater none gf the 

24 Florida tax shall be attributable to that property, 

25 2, If the net tax paid to another state is less than 

26 the tentative Flgrida tax attributable to the property subject 

27 to tax in the other stater the net Florida tax attribµtable to 

28 the property subject to tax in the other state shall be the 

29 excess gf the amount pf the tentptiye Florida tax attributable 

30 to the property over the net tax payable to the other state 

31 with respect to the property, 
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3. An2 remaining net Florida tax shall be attributable

2 to �ro2ert2 included in the measure of the Florida tax 

3 exclusive of 2rORerty subject to tax in other states. 

4 4. The net federal tax attributable to the 2ro2erty

5 subject to tax in the other state shall be determined as if it 

5 were located in the state. 

7 Cd! The net tax attributable to a tem2orary interestt 

B if anyt shall be regarded as attributable to the 2rinci2al 

� that sURJ;!orts the tem2orary interest. 

□ (4}(a) Exce2t as otherwise effectively directed by the 

\ governing instrument[ if the Internal Revenue Code includingt 

2 but not limited tot ss. 2032A(c)(5)
i 2206, 2207, 2207A, 2207B, 

3 and 2603 of the Internal Revenue Code aQQlies to aQQQrtion 

4 federal tax against reci2ients of certain interestsi all net 

5 taxes, including taxes levied by the state attributable to 

5 each ty2e of interest1 shall be a2Rortioned against the 

7 reciRients of all interests of that ty�e in the QXOROrtion 

B that the value of each interest of that tme included in the 

� measure of the tax bears to the total of �11 interests Qf that 

J tY�� inclyd�d in the me�syr� of the tax. 

\ lb) The nrovisions of this sybsectign go not aff�ct 

2 allocatiQn Qf the r�duction in th� FloriQA tax as gro�ided in 

3 this secti2n with resgect to estates of FloridA r�sidenta 

4 which are �lso subj�ct tQ tax in other StAtes. 

5 (5) Excent A! gr2viQeQ DQ:QVe or as oth1rwis1 directed

5 by the goyerning instrum@nt, th� net t�x �ttributable to each 

7 intirest shall b� aJmQrtioned as fQllows: 

B {a) Fgr gr212erty ngssing und1r th@ d1c1dent's will; 

, 1. The n�t tax attribµt�bl� tg ngnre�iQyary Qeiises

J shall be ch�rg�g t2 �ng nDi2 fr2m th@ r�siQuAry e�tAt� whether 

1 or n2t all int�r1sts in th� r1siguary §StAtl Are inclµd�Q in 
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If the residuari estate is 

2 insufficient to gai the net tax attributable to all 

3 nonresiduari devises t the balance of the net tax attributable 

I to nonresiduari devises shall be ag122rtioned among the 

i reclgients of the nonresiduar2 devises in the grogortion that 

5 the value of each nonresiduari devise included in the measure 

7 of the tax bears to the total of all nonresiduarr devises 

e included in the measure of the tax. 

9 2. The net tax attributable to residuari devises shall

) be aggortioned among the reclgients of the residuar� devises 

I included in the measure of tax in the groQQ:rtion that the 

2 value of each residuari devise included in the measure of the 

3 tax bears to the total of all residuary devises included in 

t the measure of the tax. 

5 Cb) For nronerty nassing under the terms of any trust 

S other than a trust created in the decedent's will: 

7 1. The net tax attributable to nonresiduari interests

S shall be charged to and naid from the residuary QQ:rtion of the 

� try�t, whether Qr not gll inter1sts 1n the residµary aortiQn 

) nre lnclµdeQ in the measure Qf the tax. If the risidµary20, 

2 I 122rti2n of the tru§t is insutfici1nt tQ �AY the net tAX

2 � nttribµtaQ11 to All n2nresiQµary int1r1st�, th1 Qalance of the 

2 � nit tax attriQytable to n2nr1siQµarx int1re�t� §hall Qe 

2 � A�122:rtion1g amng the r1ci�ients Qf the nonre§idyary interests 

2 i in the �ro:12Qrtign thnt the VAlue Qf each nonr1sidµary interest 

i inclygag in the mensure of th! tax Q1ars to the total of all 2 

27 

29 

2 

'n2nr1sidµnry interests inclugeg in the meAsur1 of thi tax 1 

I 2. Th1 net tax gttributable tQ r1siQuary interests 

� shall Qe A�J2Qrti2ned §!!!Qng the reci�ients of the residuary 

3 ) interists inclµd1d in the mensyre of the tgx in thg �r2�2rti2n 

3 I th§t th! �glue Qf each residyary interest included in th! 
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I measure of the tax bears to the total of all residuar� 

! interests included in the measure of the tax. 

I {c} The net tax attributable to an interest in 

l homestead 2ro2erty which is exe!!!I,!t from arm:ortionment 2ursuant

i to subsection (2) shall be aggortioned against the recigients 

i of other interests 1n the estate or gassing under any 

I revocable trust in the following order: 

I 1. Class I: Recigients of interests not disgosed of 

� bi the decedent's will or revocable trust which are included 

) in the measure of the federal estate tax. 

I 2. Class II: Recigients of residuari devises and 

? residuari interests that are included in the measure of the 

I federal estate tax. 

I 3. Class III: Recigients of nonresiduar� devises and 

i nonresiduari interests that are included in the measure of the 

) federal estate tax. The net tax a:Qt:!ortioned to a class1 
if 

7 ani1 2ursuant to this 2aragra2h shall be ag2ortioned among the 

3 reci2ients in the class in the 2ro2ortion that the value of 

) the interest of each begrs to the total value Qf all interests 

) included in that class. 

I (dl In the agglication of this subsection, 2arggraghs 

2 (Ah (bl1 and (c) shall Qe Aggligd to ag122rtion the net tax to 

3 the recigients Qf the estate and the rec12ients of the 

l decedent's reyocable trust AS if all recigients, other than

i the estate or trusts themselves, were taking under a common 

i instrument. 

7 (g) The n�t tax img2sed under s. 49�0A Qf the Internal 

3 Rgv�nu� Code shgll Qe ag:122r�i2neQ among th� reci�ients Qf the 

} interests included in the measure Qf that tax in the 

) �ro�orti2n that the value of the interest of each Qears to the 

I 
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total value of all interests included in the measure of that 

2 !A!.:. 

3 (f) The net tax that is not aRROrtioned under

I RaragraRhs (a)1 (b) t and {c} t including1 but not limited to, 

5 the net tax attributable to interests Rassing bi intestaci, 

6 jointli held interests Rassing bi survivorshiR1 
insurance, 

7 RXORerties in which the decedent held a reversionari or 

8 revocable interest, and annuities, shall be aRROrtioned among 

9 the reciRients of the remaining interests that are included in 

) the measure of the tax in the RXOROrtion that the value of 

I each such interest bears to the total value of all the 

2 reru.ining interests included in the measure of the tax. 

3 (g) If the court finds that it is inegyitable to

l a)2Qortion interestt Qenaltiesi or both1 in the manner Qrovided

; in garagra:12hs lal-{fli the court mar assess liabiliti for the

; )2a�nt thereof in the manner it finds eguitable.

7 (bl 1. To be effective as a direction for QAY!!Jent of

! tax in a manner different from that Qrovided in this section£

� the gov!i!:rning instrument myst direct thAt th� tAX Q1 gAid from

l i§!ets that 12n�s 12yr�unnt t2 that gQV§rning in�trYJ!11nt1 1:xc1::12t

a� 12r2vid1:d in this �ectiQn1 

! 2. If thl: de�edent'! will grovid1s thAt the t�x shall

I 21 ag12:2rtiQn1d as QrQvid1:d in the d1c1d§nt 1 � r!J!:VQCA�le tryst

I b� sgecific ref!J!:r!J!:nce to th§ trust1 tht dir1:ctiQn in thi!

i r1:vocnble tryst shnll Qe d�tmed tQ Qe A direction c2ntain@d in

i th§ will and shs1ll control with r�Sl,;!:ICt tQ l;!AY!ni!nt Qf taxis

1 frQm ass�t� :12assing ynQer bQth the will and th!J!: r!i!:VQC5!bl1: 

I � 

I 3. A dir1£ti2n in the decedent's will to gai ts!X frQ!!!

f the Q1:ced1:nt's revocaQle tru!t is effecti�e if a contrnri 

dir1:cti2n is DQt cont1ined in the trust §gr1em1nt1 
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4. For a direction in a governing instrument to be 

2 effective to direct 2a2ment of taxes attributable to RrOQert2 

3 not 2assing under the governing instrument from 2ro2ert2 

4 2assing under the governing instrument1 the governing 

5 instrument must ex2ressl2 refer to this sectionl or exQressli 

5 indicate that the 2ro2ert2 Qassing under the governing 

7 instrument ls to bear the burden of taxation for gro2ert2 not 

� 2assing under the governing instrument. A direction in the 

� governing instrument to the effect that all taxes are to be 

) aaid from 2roaert2 aassing under the governing instrument 

1 whether attributable to 2roaert2 aassing under the governing 

2 instrument or otherwise shall be effective to direct the 

� Raiment from 2ro2erti 2assing under the governing instrument 

l of taxes attributable to Qro2ert2 not 2assing under the

; governing instrument. 

; 5. If there is a conflict as to 2a�ent of taxes

7 between the decedent's will and the governing instrument, the 

3 decedent's will controls 1 exceQt as follows: 

l •· Th� gov!rning instrYIDent shall Qe given effect with 

) res2ect tQ AD2 tax re!!mining unQaiQ �f�er the ARRlicatiQn 2f 

I the decedent's will. 

! b. A direction in a goyerning instrument to RSY the 

I t�x AttributaQle tQ Assets that nAss 2ursµant to the governing 

l instrYment from sssets that �ass Rursµsnt t2 that g2verning

i instrument �hAll b! effective notwithst�nding sny conflict 

2 

27 

2 

i �ith the Qec1dent 1 s will, µnless thg tax nroyisi2n in the 

r Qecedent's will ex�ressly oy1rrides the conflicting Rrovision 

I in the goyerning instrument. 

' (6) The �ersonal re�resentative or fidµciary §hAll n2t2 

30 

3 

I be regyir!d tQ transfer t2 s recinient AnY nro�erty in 

1 nossession Qf the �ersonal renresentativ1 2r fidyciary which 
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1 he or she reasonably antlciQates may be necessary for the 

2 QaY!!!ent of taxes. Furthert the Rersonal reQresentative or 

3 fiduciary sball not be regyired to transfer any 2ro2erty in 

4 12Qssession of the 2ersonal re2resentative or fiduciary to the 

5 reciRient until the amount of the tax due from the reciQient 

6 is 2aid by the reciQient. If 2ro2erty is transferred before 

7 final aimortionment of the tax1 the reciQient shall arovide a 

8 bond or other security for his aEmQrtioned liability in the 

9 amount and form 2rescribed by the aersonal re2resentative or 

0 fiduciary. 

1 (7lC•l The aersonal rearesentative may 2etition at any 

2 time for an order of aa12Qrtionment. If no administration has 

3 been commenced at any time after 90 days from the decedent's 

4 death any fiduciary may getition for an order of a2Rortionment 

5 in the court in which venue would be groger for administration 

5 of the decedent's estate. Formal notice of the Retition for 

7 order of aRI?Qrtionment shall be given to all interested 

8 gersons. At any time after 6 months from the decedent's death1 

9 any reci�i�nt may ggtitiQn s�ch c2urt for nn 2rdgr Qf 

) a�gorti2nm1nt. 

I (b) Th� c2yrt �hall d�termin� gll issU!S c2ncerning

� a�122rti2nment. If th! tax to Qe a��orti2n!g has not Qeen 

3 finAlly d�termingg, tht CQUrt �hAll Qetermine tht grQ�Ablt tax 

I due Qr to become Qye from all interest!d gersons1 �g�ortion 

5 tht �r2QaQ11 tax, gng rttain jyri�Qigtion o�er the �arti!� nn2

5 i�SYiS to !!!:QQify the ordgr Qf 1nn2rtionm1nt as a�gr2griat1 

7 yntil aft1r the tax is finally Qetermined1 

l (S)(A) If tht �1rsonAl regresentati�e Qr fidyciary

� d2es not havt J2Qssessi2n Qf sufficient groQerty 2th1rwist

) QistriQ�tabl� t2 thg rgci�ient t2 nay the tax an122rti2neg t2

I tht recigient1 Whithgr ynder this sgctiQn1 the Intgrngl

30 
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I Revenue Code, or the governing instrument, if ayylicable, the 

2 aersonal reyresentative or fiduciary shall recover the 

3 deficiency in tax so ayyortioned to the reci2ient: 

I 1. From the fiduciary in 2ossession of the 2ro2erty to

i which the tax is aJ2I:!ortioned, if anyi and 

; 2. To the extent of any deficiency in collection from

7 the fiduciary, or to the extent collection from the f1duc1ary 

3 is excused 2ursuant to subsection (9) and in all other cases, 

➔ from the reci2ient of the 2ro2erty to which the tax is

J aaJ2Qrtioncd1 unless relieved of this duty as yrovided in 

I subsection (9}. 

1 (bl In ani action to recover the tax aa12Qrtioned, the 

3 order of aal2Qrtionment shall be yrima fac1e correct. 

I (c) In any action for the enforcement of an order of 

i ag129rtionment. the court shall award taxable costs as in 

i chancery actions, including reasonable attorney's fees1 and 

7 may award 2enalties and interest on the un2aid tax in 

� accordance with e@itable 2rinci2les. 

➔ (d) This suQ�ection shall not authorize the rec2v�ry

) Qf gny tgx from any com2any i�sulng insursnce inclµded in the

t gr2ss estate
1 

or from any bank, trust com2any1 
savings gnd

2 lQan associgtion, or similar institution with res2ect to any

3 Account in the name of the decedent and any other 2erson which

l gassed b2 oQeration of law on the decedent's death.

; ( 2 l (al A 2ersonal re2resentgtive or fidµciary who has 

i the duty under this section of CQllecting the a22ortioned t�x 

7 from recigients may Qe relieved of the duty to collect the tax 

3 Qy an order 2f the coµrt f1nd1ngj 

l 1. That the estimated c2urt c2sts An� �tt2rney's fees 

) in CQllecting the am;iortioned tAX fr2m � gerson �9Alnst whom 

I 
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1 the tax has been apportioned will approximate or exceed the 

2 amount of the recovery; 

3 2. Th�t the person against whom the tax has been 

4 apportioned is a resident of a foreign country other than 

5 Canada and refuses to pay the apportioned tax on demand; or 

6 3. That it is impracticable to enforce contribution o 

7 the apportioned tax against a person against whom the tax bas 

8 been apportioned in view of the improbability of obtaining a 

9 judgment or the improbability of collection under any 7udgmen 

0 that might be obtained, or otherwise. 

1 Cbl A personal representative or fiduciary shall not 

2 be liable for failure to attempt to enforce collection 1£ the 

3 personal representative or fiduciary reasonably believes it 

4 would have been economically impracticable. 

5 C 1 Ol Any apportioned tax that is not collected shall 

5 be reapportioned in accordance with this section as if the 

7 portion of the property to which the uncollected tax had been 

8 apportioned had been exempt. 

9 ( 11 ) Nothing in this 5acti9n shall limit the right of 

Jany person wh9 has paid more than the amount Of the tax 

t_ 

.t 

I apportionable to sµch person, calculated as if all apportignec 2

2 amgunts woµld be collected, to obtain c9ntribUti9n from those 

3 who have not paid the fµll amount of the tax apportionable to 

I them, calculated as if all apportioned amounts would be 

5 c911ected, and that right is hereby conferred. In any action 

i to enforce cgntribµtign, the coµrt shall award taxable costs 

7 as in chancery actions, including reasonable attorney's fees . 

{12) Nothing herein contained shall be constrµed to 

� require the personal representative or fidµciary to pay any 

) tax levied or �ssessed by any foreign country, unless s�ecifi 

I �irectigns to that effect are contained in the will or gther 

32 
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instrument under which the personal representative or 

21 fiduciary is acting. 

3 Section 10. Section 738.12, Florida Statutes, is 

4( amended to read: 

5 

6 

738.12 Underproductive property.--

(1)(a) If the total principal of a trust does not in 

7 any year yield a net income of at least 3 percent of its 

8 market value (including as income the value of any beneficial 

9 use of the property by the income beneficiary}, the trustee 

10 shall pay to the income beneficiary an amount equal to the 

11 excess of 3 percent of the value of the principal, based upon 

12 the market value at the beginning of the calendar year, over 

13 the trust income paid to the income beneficiary in that year. 

14 This amount shall be paid to the income beneficiary using the 

15 first principal cash available. 

1 6 (b) In the event of a termination or initiation of a

17 trust, or the termination of a beneficial income interest of a 

18 trust, for a period of less than 12 months, the amount to be 

19 paid to the income beneficiary shall be prorated 

20 proportionately with the length of the time of his interest in 

21 the trust and in accordance with s. 738.03. 

22 (c) Fgr purposes of this subsection, a beneficiary is 

23 considered to be an income beneficiary only if the trust 

24 instrument is irrevocable and requires that the net income 

25 from the trust be paid to the benef1c1ary. Payment under this 

26 subsection may not be made to a beneficiary who may receive 

27 trust income only in the discretion of the trustee. 

28 (2) Upon the sale of the property the income 

29
1 

beneficiary shall not be entitled to any portion of the 

30 proceeds of sale, except that any amount determined in

31 

33 
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subsection {1} that remains unpaid at the time of sale shall 

21 be paid therefrom. 

3 t3t--%£-by-the-terms--o£-the-trttst-any-port¼on-o£-the 

4 ¼neo�e-¼s-to-be-reta¼ned-by-the-trttstee-or-d�sposed-0£-other 

5 than-by-payment-to-an-¼neorne-bene£¼e¼ary7-stteh-port¼on-0£-the 

6 l!lfflOltflt-deterntined-¼n-sttbseet¼on-t+t-sha¼¼-be-reta¼ned-or 

7 d¼spcsed-0£-as-prov¼ded-by-the-terms-0£-the-trttst, 

8 Section 11. Subsection (16) ot section 744.441, 

9 Florida Statutes, is amended to read: 

10 744.441 Powers of guardian upon court approval.--After 

11 obtaining approval of the court pursuant to a petition for 

12 authorization to act, a plenary guardian of the property, or a 

13 limited guardian of the property within the powers granted by 

14 the order appointing the guardian or an approved annual or 

15 amended guardianship report, may: 

16 (16) Pay reasonable funeral, interment, and grave 

17
1

marker expenses for the ward from the ward's estate, up to a 

18 maximum of lLQ.QQ $37889. 

19 Section 12. This act shall take effect upon becoming a 

20 law, except that section 9 of this act shall take effect 

21 October 1, 1998, and shall apply to the estates of decedents 

22 dying on or after October 1, 1998, and section 10 of this act 

23 shall take effect upon becoming law and shall be applicable to 

24 all trusts, whenever executed. 

25 

26 

27 

28 

29 

30 

31 

34 
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2 

3 

STATEME� OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 

SB's 8181 1136 , 1242 

41 The committee substitute: 

5 1. 

6 

7 

8 

91
2

. 
10 

11 

12 

131
3

-14 

15 

16' 

17 

18 

19 

20 

21 
I 4. 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Amends s. 737.308, F.S., concerning the trustee's duty to 
file a notice of trust upon the death of the settler, to 
require that the clerk send a copy of any caveat filed 
regarding the settler to the trustee, and send the notice 
of trust to any caveator, unless there is a probate 
proceeding pending and the personal representative and 
the trustee are the same. 

Amends. 737.303(4), F.S., to provide that the trustee 1s 
not required to provide the notice of the trustee's 
acceptance of the trust or the statement of accounts to 
any beneficiary who would be bound by an order binding on 
a representative of the beneficiary under s. 731.303, if 
such notice or statement is provided to that 
representative. 

Amends s. 518.112, F.S., on delegation of investment 
functions to provide that a fiduciary may dele9ate any 
part or all of the investment functions to an investment 
agent if the fiduciary exercises reasonable care, 
judgment, and caution in selecting the investment agent, 
1n establishing the scope and specific terms of any 
delegation, and in reviewing periodically the agent 1 s 
actions in order to monitor overall �erformance and 
compliance with the scope and specific terms of the 
delegation; to provide that a flduciary who administers 
an insurance contract on the lives of one or more persons 
may delegate s�ecified investment functions, without any 
continuing obligation to review the agent's actions, to 
any one or more of a list of specific persons; and to 
provide specific court a�proval and written notice 
requirements for delegations of investment functions. 

Amends ss. 733.707 and 744.441, F.S., to increase the 
amount which a personal representative and a guardian, 
respectively, may pay for funeral expenses from $3,000 to 
$6,000. 

35 
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By the Committee on Judiciary and Senators Grant, Lee and 
Dudley 

308-1834-97

A bill to be entitled 

An act relating to the administration of trusts 

and estates; amending s. 689.225, F.S.; 

providing a statement of the rule against 

perpetuities; amending s. 709.08, F.S.; 

authorizing certain corporations to serve as an 

attorney in fact; amending s. 733.707, F.S.; 

increasing the celling on funeral expenses; 

defining the term •right of revocation" with 

respect to the order of payment of expenses and 

obligations of an estate; amending s. 737.111, 

F.S.r revising provisions with respect to 

execution requirements for express trusts; 

providing for the application of the section; 

amending s. 737.2041, F.S., relating to 

trustee's attorney's fee; revising procedures 

for determining attorney's fees; providing for 

determining fees for an attorney who is 

retained for limited services; revising the 

list of services that constitute ordinAry 

services in an initial trust administration; 

deleting an exception from the applicability of 

presumptive fees for a corporate fiduciary that 

serves as a trustee or cotrustee; amending s. 

737.303, F.S.; revising provisions with respect 

to the duty of the trustee to inform and 

account to beneficiaries to require information 

to the granter with respect to certain trusts; 

amending s. 733.08, F.S.; providing for 

specified notice to the trustee and caveator; 

amending s. 518.112, F.S.1 providing for 
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delegation of investment functions; amending s. 

733.817, F.S.; revising provisions of law with 

respect to the apportionment of estate taxes; 

amending s. 738.12, F.S.; providing conditions 

under which a trust beneficiary is considered 

an income beneficiary; amending s. 744.441, 

F,S.; increasing the ceiling on funeral 

expenses; providing an effective date. 

) Be It Enacted by the Legislature of the State of Florida: 

I 

2 Section 1. Paragraph (e) is added to subsection (2) of 

3 section 689.225, Florida Statutes, to read: 

' 689.225 Statutory rule against perpetuities.--

; (2) STAT!MENT OF THE RULE.-

; (e} Language in a governing instrument is ino2erative

7 to the extent that it Qroduces a Qeriod of time that exceeds 

B 21 �ears after the death of the survivor of the saecified 

� lives, if, in meAsuring a QtrlQd fr2m the creation of a trust 

) or other aroaert2 �rrangement, that language se1ks tQ disallow 

I the v��ting or termination Qf ani inter��t Qr tryst �e�2nd, 

2 Sieks t2 :22;stJ2:Qni the vesting Qr t§rminatiQn of an2 int1r§st 

3 Qr tryst µntil1 Qr seeks to Qgirate in eff�ct in an2 similar 

4 fashiQn uaon, th� later 2f: 

5 1. The ex�iration of A aeriog of time not �xce�ding 21 

5 2ears After th� death of D ;g1cified life or the survivor of 

7 s�ecifi1d lives, 2r u122n the Qeath 2f a saecifieQ life 2r the 

B deAth Qf th1 suriliQr of saecifieQ lives in being at the 

9 creation of the trust or other ar2gert2 �rrangementi or 

D 2. The ex�irgtion of a QeriQd of time that exc�eds or 

1 might exceed 21 iears �fter the death of the survi�Qr of liv1s 

2 
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744.441(16), the personal representative, or any other person, 

2 not to exceed the aggregate of� t37888. 

3 (c) Class 3.-Debts �nd taxes with preference under 

4 federal law. 

5 (d) Class 4.--Reasonable and necessary medical and

6 hospital expenses of the last 60 days of the last illness of 

7 the decedent, including compensation of persons attending him. 

8 (e) Class s.-Family allowance.

9 (f} Class 6.--Arrearage from court-ordered child 

10 support. 

11 (g) Class 7.--Debts acquired after death by the 

12 continuation of the decedent's business, in accordance with s. 

13 733.612(22), but only to the extent of the assets of that 

14 business. 

1 5 (h) Class 8.--All other claims, including those

16 founded on judgments or decrees rendered against the decedent 

17 during his lifetime, and any excess over the sums allowed in 

18 paragraphs (b) and (d). 

19 (3) Any portion of a trust with respect to which a 

20 decedent who is the grantor has at the decedent 1 s death a 

21 right of revocation, as defined in paragraph 1!tl tet, either 

22 alone or in conjunction with any other person, is liable for 

23 the expenses of the administration of the decedent•s estate 

24 and enforceable claims of the decedent's creditors to the 

2S extent the decedent 1 s estate is insufficient to pay them as 

26 provided in s. 733.607(2), 

27 (a) For purposes of this subsection, any trusts 

28 established as part of, and all payments from, either an 

29 employee annuity described in s. 403 of the Internal Revenue 

30 Code of 1986, as amended, an Individual Retirement Account, as 

31 described in s. 408 of the Internal Revenue Code of 1986, as 

4 
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I in being at the creation of the trust or other �ropert2 

2 arrangement. 

3 Section 2. Subsection (2) of section 709.08, Florida 

I statutes, is amended to read: 

; 709.08 Durable power of attorney.--

; ( 2) WHO MAY SERVE AS ATTORNEY IN FACT,--The attorney

7 in fact must be a natural person who is 18 years of age or 

3 older and is of sound mind, or a financial institution, as 

➔ defined in chapter 655, with trust powers, having a place of

) business in this state and authorized to conduct trust

I business in this state. A not-for-profit corporation,

2 organized for charitable or religious purposes in this state,

3 which has gyalified as a court-am;:1:ointed guardian prior to

l Januaq:: 1 1 1996, and which is a tax-exem�t organization under

) 26 u.s.c. s. so1,c)(3lt may also act as an attorney in fact.

i Notwithstanding any contrary clause in the written �ower of

, attorney, no assets of the �rinciEal may be used for the

I benefit of the corEorate attorney in fact, or its officers or

I diri!;ctors 1 

l Sec

; Florida St,

t 733 

I obligation: 

I ( 1 ) s 

; of the adm 

i following , 

' (a) 

I compensati, 

I fees. 

l (b) e 

marker exp1 

3 
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�mended, a Keogh (HR-10) Plan, or a retirement or other plan 

2 established by a corporation which is qualified under s. 401 

3 of the Internal Revenue Code of 1986, as amended, shall not be 

4 considered a trust over which the decedent has a right of 

5 revocation. 

6 (b) For purposes of this subsection, any trust

7 described in s. 664 of the Internal Revenue Code of 19e6, as 

e amended, shall not be considered a trust over which the 

9 decedent has a right of revocation. 

1 0 (c) This subsection shall not impair any rights an

11 individual has under a qualified domestic relations order as 

12 that term 1s defined ins. 414(p) of the Internal Revenue Cod� 

13 of 1986, as amended. 

14 (d) For purposes of this subsection, property held or 

15 received by a trust to the extent that the property would not 

16 have been subject to claims against the decedent•s estate if 

17 it had been paid directly to a trust created under the 

18 decedent's will or other than to the decedent's estate, or 

19 assets received from any trust other than a trust described in 

20 this subsection, shall not be deemed assets of the trust 

21 available for the payment of the expenses of administration of 

22 and enforceable claims against the decedent's estate. 

23 (e) For purposes of this subsection, a "right gf

24
1 

revocation" is a power retained by the decedent, held in any 

25 capacity, to; 

26 1. Amend or revoke the trust and revest the principal

271 of the trust in the decedent; gr 

28 2. Withdraw or appoint the principal of the trust to 

291 or for the decedent's benefit1 

30 Section 4. Section 737.111, Florida Statutes, is 

311 amended to read: 

5 
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737.111 Execution requirements for express trusts.-­

(1) The testamentary aspects of a trust defined ins. 

3 731.201(33), are invalid unless the trust instrument is 

4 executed by the settlor with the formalities required for the 

S execution of a will. 

6 (2) The testamentary aspects of a trust created by a

7 nonresident of Florida, either before or after this law takes 

8 effect, are not invalid because the trust does not meet the 

9 requirements of this section, if the trust is valid under the 

10 laws of the state or country where the settlor was at the time 

11 of execution. 

12 (3) The testrunentary aspects of an Amendment to a

13
1 

trust are invalid unless the amendment is executed by the 

14 settler with the same formalities as a will. 

15 (4) For the purposes of this section, the term

16 •testamentary aspects• means those provisions of the trust 

17 that dispose of the trust property on or after the death of 

18 the settlor other than to the settlor 1 s estate. 

19 (5) This s�ction shall not apply to trusts established 

20 as part pf an employee annuity described in s. 403 of the 

21 Internal Revenue Code gf 1906, as amended, an Individual 

22 Retirement Account as described in s, 408 gf the Internal 

23 Revenue Cgde of 1986, as amended, a Keogh (HR-10) Plan, or a 

24 retirement or other plan that is qualified under s. 401 of the 

25 Internal Revenue Code of 1986, as amended. 

26 (6) This section shall not apply to trust instruments 

271 executed prior to Octgber 1 r 1995, 

28 Section 5. Section 737.2041, Florida Statutes, is 

291 amended to read: 

30 

31 

737.2041 Trustee's attorney's fees.--

6 
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2 

( 1 ) If �be-attorney-reta¼ned-by the trustee of a trus 

described in s. 733.707(3) retains an attornei to render lega 

l services in connection with the initial administration of the

4 

5 

6 

trust1 the attorney ls sha%%-be entitled to reasonable 

compensation for those legal servicesi rendered-±n-the-¼n¼t¼� 

adm¼n¼strat¼on-of-the-tr�st payable from the assets of the 

t 

t 

¼ 

'trust without court order. If the trustee of a trust describe _g 

8 

9 

10 

in s. 233.707!3} retains an attorney to render legal services 

in connection with the initial administration of a trustt the 

trustee and the attorney may agree to compensation that is 

. determined in a manner or amount other than the manner or 

� amount provided in this section. The agreement is not binding 

I upon a person who bears the impact of the compensation unless 

� that person is a party to or otherwise consents to be bound b Y. 14 

15 , the agreement. The agreement may provide that the trustee is 

; not individually liable for the attorney's fees and costs. 

7 tZt--�he-attorney7-the-trustee,-and-persons-beari-n9-tr. 

18 

19 

2 

I ¼mpaet-0£-the-eornpensat¼on-may-a9ree-to-eornpensat¼on 

� determ¼ned-i-n-a-d¼fferent-me:nner-than-pro¥¼ded-¼n-this 

) seeti-on-. 

I illt3t Unless otherwise agreed, compensation for 2 

22 

2 

! ordinary-services based upon the value of the trust assets 

I irmnediately following the settler's death and the income 

2 I earned by the trust during initial administration at the rate 

2 i of 75 percent of the schedule provided in s. 

2 , 733,6171 (3) (a)-(h) is presumed to be reasonable total 

2 ' compensation for ordinary services or all attorneys employed 

2 I generally to advise trµstees concerning their duties in 

2 i initial trust administration. 

• 

3 I (3) An attorney who i§ retained to render only limite _g

3 And specificnlly QefineQ legal services shall be compensateQ 

7 
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as provided in the retaining agreement. If the amount or 

2 method of determining compensation is not provided in the 

3 agreement, the attorney is entitled to a reasonable fee, 

4 taking into account the factors set forth in subsection (6). 

5 (4) Ordinary services of the attorney in an initial 

6 trust administration £or-a-trtt�tee include legal advice and 

7 representation concerning the trustee 1 s duties w�ere 

8 appi¼eabie7 relating to: 

9 (a) Review of the trust instrument and each amendment

10 for legal sufficiency and interpretation. 

11 (b) Implementation of substitution of the successor

12 trustee. 

1 3 (c) Persons who must or should be served with required

141 notices and the method and timing of such service. 

15 (d) The obligation of a successor to require a former

16( trustee to account. 

17 (e) The trustee's duty to protect, insure, and manage

18
1 

trust assets and the trustee's liability relating to these 

19 duties. 

20 (f) The trustee's duty regarding investments imposed 

211 by the prudent investor rule. 

22 (g) Contributions due to the personal representative 

231 of settlor 1 s estate for payment of administrative expenses or 

24 creditor claims and estate taxes. 

25 (h) The trustee's obligation to inform and account to 

26 beneficiaries and the method of satisfaction of these 

27 obligations, the liability ot the trust and trustee to the 

28 settl9r's creditors, the advisability or necessity for probate 

29 proceedings to bar creditgrsz and the contribution 

30 requirements to the settlgr's probate estate. 

31 

8 
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t±t--ereditor-proeedttres-and-dtreet-payment-or 

21eomprom±se-and-sat¼s£aet¼on-o£-e%a¼ms-aga±nst-the-trttst

3 assetsT 

4 illt�t Identifying tax returns required to be filed by 

5
1 

the trust&e, the trustee's liability for payment of taxes, and 

6 the due date of returns. 

7 illt�t Obtaining nontaxable certificate and receipt, 

Bl if not done by a personal representative. 

9 illtit Order of payment of expenses of administration 

10 of the trust,-eontribtlt¼on-to-thc-3ettior�a-cstate-or-ela±ms 

11 f½i&d-against-trttst-assetsT and order and priority of 

12 abatement of bequests and legacies in the trust. 

13 illtl'llt Distribution of income or principal to 

14
1 

beneficiaries or funding of further trusts provided in the 

15 governing instrument. 

16 .l!!!ltnt Preparation of any legal documents required to 

171 effect distribution. 

18 .Lultot Fiduciary duties, avoidance of self-dealing, 

19
,

conflicts of interest, duty of impartiality, and obligations 

20 to beneficiaries. 

21 12.lt,t If there is a conflict of interest between a 

22 trustee who is a beneficiary and other beneficiaries of the 

23 trust, advice to the trustee on limitations of certain 

24 authority of the trustee regarding discretionary distributions 

25 or exercise of certain powers and alternatives for appointment 

26 of an independent trustee and appropriate procedures. 

27 .UU.tqt Procedures for trustee's discharge from 

28
1 

liability for administration of trust upon termination or 

29 resignation. 

30 (5) When-a-eorporate-£¼dtte¼ary-¼s4terving-as-trttstee

31lor-eotrttstee-o£-a-trttst-deser¼bed-in-so-T33oT9Tt3t7-the 

9 
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�res1t1r1pt¼ve-!ee-for-ord¼nary-serv¼ees-and-the-¼¼st-of-what 

2 eonst¼tutes-ordtnary-serv¼ees-in-subseetions-t3t-and-t4t-shaii 

3 net-appiyy-and-what-eonst¼t•tes-ord¼nary-servtees-and 

4 reasonabie-eompensat¼on-for-those-serv¼ees-shaii-¼nstead-be 

5 determ¼ned-ttnder-the-part¼ettiar-faets-and-e¼rewnstanees 

6 Gppi¼eabie-to-that-trttst� In addition to the attorney's fees 

7 for ordinary services, the attorney for the trustee shall be 

8 allowed further reasonable compensation for any extraordinary 

9 service. What ls an extraordinary service may vary depending 

10 on many factors, including the size of the trust. 

11 Extraordinary services may include, but are not limited to: 

1 2 (a) Involvement in a trust contest, trust

13 construction, a proceeding for determination of beneficiaries, 

14 a contested claim, elective share proceedings, apportionment 

15 of estate taxes, or other adversary proceedings or litigation 

16 by or against the trust. 

1 7 (b) Representation of the trustee in audit or any

18
1

proceeding for adjustment, determination, or collection of any 

19 taxes. 

20 (c) Tax advice on postmortem tax planning, including,

21 but not limited to, disclaimer, renunciation of fiduciary 

22 cofflnission, alternate valuation date, allocation of 

23 administrative expenses between tax returns, the QTIP or 

24 reverse QTIP election, allocation of GST exemption, 

25 qualification for Internal Revenue Code ss. 303 and 6166 

26 privileges, deduction of last illness expenses, distribution 

27 planning, asset basis considerations, throwback rules, 

28 handling income or deductions in respect of a decedent, 

29 valuation discounts, special use and other valuation, handling 

30 employee benefit or retirement proceeds, prompt assessment 

31 

10 
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request, or request for release of personal liability for 

2lpayment of tax. 

3 (d) Review of estate tax return and preparation or

4
1 

review of other tax returns required to be filed by the 

5 trustee. 

6 (e) Preparation of decedent's federal estate tax

7 return. If this return is prepared by the attorney, a fee of 

8 one-h�lf of 1 percent up to a value of $10 million and 

9 one-fourth of 1 percent on the value in excess of $10 million, 

10 of the gross estate as finally determined for federal estate 

11 tax purposes, is presumed to be reasonable compensation for 

12 the attorney for this service. These fees shall include 

13 services tor routine audit of the return, not beyond the 

14 examining agent level, if required. 

15 (f) Purchase, sale, lease, or encumbrance of real

16
1
property by the trustee or involvement in zoning, land use, 

17 environmental, or other similar matters. 

18 (g) Legal advice regarding carrying on of decedent's

19
1 

business or conducting other co1m1.erclal activity by the 

20 trustee. 

21 (h) Legal advice regarding claims for damage to the

22[ environment or related procedures. 

23 (i) Legal advice regarding homestead status of trust

2tl real property or proceedings involving the status. 

25 (j) Involvement in fiduciary, employee, or attorney

26f compensation disputes. 

27 (k) Considerations of special valuation of trust 

281 assets, including discounts for blockage, minority interests, 

29 lack of marketability, and environmental liability. 

30 (6) Upon petition of any interested person in a 

311 proceeding to review the compensation paid or to be paid to 

11 
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the attorney for the trustee, the court may increase or 

2 decrease the compensation for ordinary services of the 

3 attorney for the trustee or award compensation for 

4 extraordinary services if the facts and circumstances of the 

5 particular administration warrant. In determining reasonable 

6 compensation, the court shall consider all of the following 

7 factors giving such weight to each as it may determine to be 

8 appropriate: 

9, (a) The promptness, efficiency, and skill with which

101 the initial administration was handled by the attorney. 

11 (b) The responsibilities assumed by, and potential 

121 liabilities of, the attorney. 

, 3 (c) The nature and value of the assets that are 

14 affected by the decedent's death. 

15 (d) The benefits or detriments resulting to the trust 

16 or its beneficiaries from the attorney's services. 

17 (e) The complexity or simplicity of the administration 

181 and the novelty of issues presented. 

19, (f) The attorney's participation in tax planning for 

201 the estate, the trust, and the trust's beneficiaries and tax 

21 return preparation or review and approval. 

22 (g) The nature of the trust assets, the expenses of 

231 administration, and the claims payable by the trust and the 

24 compensation paid to other professionals and fiduciaries. 

25 (h) Any delay in payment of the compensation after the 

26I services were furnished. 

27! 

28 
(i) Any other relevant factors. 

(7) The court may determine reasonable attorney's 

29 compensation without receiving expert testimony. Any party 

30 may offer expert testimony after notice to interested persons. 

31 If expert testimony is offered, an expert witness fee may be 

12 
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awarded by the court and paid from the assets of the trust. 

21The court may, in its discretion, direct from what part of the

3 trust it shall be paid. 

4 (8) If a separate written agreement regarding

5 compensation exists between the attorney and the settler, the 

6 attorney shall furnish a copy to the trustee prior to 

7 cormnencement of employment and, if employed, shall promptly 

8 file and serve a copy on all interested persons. Neither a 

9 separate �greement nor a provision in the trust suggesting or 

10 directing the trustee to retain a specific attorney will 

11 obligate the trustee to employ the attorney or obligate the 

12 attorney to accept the representation, but if the attorney who 

13 is a party to the agreement or who drafted the trust is 

14 employed, the compensation paid shall not exceed the 

15 compensation provided in the agreement. 

16 (9) Court proceedings to determine compensation, if

17 required, are a part of the trust administration process, and 

18 the costs, including fees for the trustee's attorney, shall be 

19 determined by the court and paid from the assets of the trust 

20 unless the court finds the attorney's fees request to be 

21 substantially unreasonable. The court shall direct from which 

22 part of the trust they shall be paid. 

23 (10) "Initial trust administration N as used in this 

24 section means administration of a trust described in s. 

25 733.707(3) during the period which begins with the death of 

26 the settlor and ends upon the final distribution of trust 

27 assets outright or to continuing trusts created under the 

28 trust agreement, but if an estate tax return is required, not 

29 until after issuance of an estate tax closing letter or other 

30 evidence of termination of the estate tax proceeding. This 

31 
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initial period is not intended to include continued regular 

21 administration of the trust. 

3 (11) This section shall apply to trusts of settlors 

4lwho die on or after July 1, 1995. 

5 Section 6. Paragraphs (c) and (e) of subsection (4) of 

61 section 737.303, Florida Statutes, are amended to read: 

7 737.303 Duty to inform and account to 

8 beneficiaries.--The trustee shall keep the beneficiaries of 

9 the trust reasonably informed of the trust and its 

10 administration. The trustee's duty to inform and account 

11 includes, but is not limited to, the following: 

12' 

1 3 
(4)

(c) In the case of a trust described in s. 733.707(3),

14 the trustee's duties under paragraph (a) extend only to the 

15 grantor �-bene£¼e¼ar-y or the legal representative of the 

16 grantor �-bene£¼e¼ary during the grantor 1 s lifetime. 

17 (e) All rights provided a beneficiary under this 

18 section may be asserted by a legal representative or natural 

19 guardian of the beneficiary. Notice under subsection (1) and a 

20 statement of accounts under paragraph (a) provided to a 

21 representative of the beneficiary as defined in s. 731.303 

22 shall bind the beneficiary and the trustee shall ngt be 

23 required to provide such notice or statement of accounts to 

24 any beneficiary whg wgµld be bound bY an order binding on a 

25 representative of the beneficiary under s. 731,303, if sµch 

26 notice or statement gf accounts, respectively, is provided to 

27 that r9presentatiye. 

28 Section 7. Section 737.308, Florida Statutes, is 

291 amended to read: 

30' 737.308 Notice of trust.--

31j 
14 
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(1) Upon the death of a settler of a trust described

2 in s. 733.707(3), the trustee must tile a notice of trust with 

3 the court of the county of the settler's domicile and the 

4 court having jurisdiction of the settler's estate. 

5 (2) The notice of trust must contain the name of the

6 settler, the settler's date of death, the title of the trust, 

7 if any, the date of the trust, and the name and address of the 

8 trustee. 

9 (3) If the settler's probate proceeding has been

10 convnenced, the clerk must notify the trustee in writing of the 

11 date of the commencement of the probate proceeding and the 

12 file number. 

13 (4} The clerk shall tile and index the notice of trust 

14 in the same manner as a caveat, unless there exists a probate 

15 proceeding tor the settlor's estate in which case the notice 

16 of trust must be filed in the probate proceeding and the clerk 

17 shall send a copy to the personal representative. 

18 (5) The clerk shall send a copy of any caveat filed 

19 regarding the settlor to the trustee, and the Notice of Trµgt 

20 to any caveator, unless there is a probate proceeding pending 

21 and the personal representative and the trustee are the same. 

22 filtSt In any proceeding affecting the expenses of the 

23 administration of the estate, or any claims described in s. 

24 733.702(1), the trustee of a trust described in s. 733.707(3) 

25 is an interested person in the administration of the grantor's 

26 estate. 

27 illt6t Any proceeding affecting the expenses of the 

28 administration of the estate or any claims described in s. 

29 733.702(1) prior to the trustee filing a notice of trust are 

30 binding upon the trustee. 

31 

15 
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illt�t The trustee's failure to file the notice of 

trust does not affect the trustee's obligation to pay expenses 

of administration and enforceable claims as provided in s. 

733.607(2). 

Section 8. Section 518.112, Florida Statutes, ls

amended to read: 

518.112 Delegation of investment functions.--

( 1 ) A fiduciary may delegate any part or all of the 

} investment functions, with regard to acts constituting 

) investment functions that a prudent investor of comparable 

I skills might delegate under the circumstances, and-with-regard 

12 � to-a¼i-or-part-of-tho3e-¼nvestment-£�netionsT to an investment 

i agent as provided in subsection 1llt�t, if the fiduciary 

t exercises reasonable care, judgment, and caution in selecting 

; the investment agentt in establishing the scone and s2ecific 

i terms of any delegationt and in reviewing 2er1odically the 16 

17 r agent's actions in order to monitor overall 2erformance and 

3 CO!!!t!liance with the scone and s2ecific terms of the 

J Q1l1gAtlQn. 

20 

21 

{2}(a} Tht regyir�m�nts of §YQsectiQn (1) 

nQtwithstanQingt a fiduciary that �s}minist1rs AD insyrance 

c2ntrDct Qn the lif� gr lives Qf 2n1 or m2re nersgns may 

2 I Qeleg�te without any continying oblig�tion t2 review the 

2 l agent's actiQns, certain investment f�nction! with r�s�ect t2 

i ADY such contract as 2roviQ1Q in syQ!�ction {3lt t2 ijDY one 2r 2 

26 

271 

201 

29 

30 

31 

mre of the following ners2ns as inyestment agent!: 

1. The trust's settlQr if th1 trust is 2ne QescriQeQ

in !z Z33.ZQZ(�li 

2. BeneficiAries of the try1t Qr estAte, r!g�rQless 2f

tht Qenefici�ry's interest thereint whether yested 2r 

c2nting1ntt 

1 6 
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or descendant of any 2erson 

2. !

4. Any Qerson or entity nominated by a majority of the

l beneficiaries entitled to receive notice under subsection

; Pl!bl, or 

5. An investmsnt agent if the fiduciary exercises

r reasonable care 1 JUdgment1 and caution 1n selecting the 

I investment agent and in establishing the scoQe and s2ecific 

, terms of any delegation. 

) {bl The delegable investment functions under this 

subsection include: 

! 1. A determ1nat1on of whether any insurance contract 

) is or remains a QroQer investmenti 

I 2. A determination of whether or not to exercise any

i QQ:licy OQtion available under such contractsi 

; 3. A determination of \1hether or not to diversif:t such

I contracts relative to one another or to other assets1 if any:1 

J �dministered by the fiduciary1 or 

) •• An ingyiry about changes in the health or financial

) condition of the insured or insureds relative to any such 

I c2ntract. 

2 (c) yntil the contract matur�s and the �olicy �roceeds

� are rec�ived, a fiduciary that administers insurance contracts 

l under this sµbsectign i� nQt oQligated to diversif� nor

5 alloc�te Qther assets, if �ny, r�lative to such insuranc� 

5 contracts. 

7 filtrt A fiduciary may delegate investment functions 

3 to an investment agent under subsections (1) 2r (2) p1:1-rs1:1,u,t 

� to-sttbseet¼on-t+t, if' 

) tat--The-£¼dtte¼ary-e�ere¼ses--reasonab¼e-ea-re,-jttdgment, 

1 and-eattt¼on-¼n-se¼eettng-the-¼nvestment-agentT-¼n-estabiishing 

17 
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the-seope-and--spee¼£¼e-terms-o£-any--deiegat¼on7-and-¼n 

2 rev¼ew¼ng-per¼od¼eaily-the-agentis--aet¼ons-¼n-order-to-anon¼tor 

3 0Yerail-per£0rae:nee-and-eompl¼anee-w¼th-the-seope-and-spee¼£¼e 

4 terJnS-o!-the-delegat¼on, 

s .tlitbt In the case of a guardianship, the fiduciary 

6 has obtained court approval. 

7 illtct In the case of a trust or estate, the fiduciary 

8 has given written notice, of its intention to begin delegating 

9 investment functions under this section, to ill the 

0 beneficiaries, or their legal reeresentative, eligible to 

1 receive ¼neome-£rom-the-trust-or distributions from the trust 

2 2.!. estate within 30 days of the delegation unless such notice 

3 is waived by the eligible beneficiaries entitled to receive 

4 such notice. This notice shall thereafter, until or unless 

5 the beneficiaries eligible to receive income from the trust or 

5 distributions from the estate at the time are notified to the 

7 contrary, authorize the trustee or legal representative to 

B delegate investment functions pursuant to this subsection. 

� This discretion to revoke the delegation does nQt impli Y!!Qer 

) syb5ection (2) any £Qntinµing obligation to reviex the Agent's 

I 1ction52 

! 1 • Notice to beneficiaries eligible to receive 

l distributions ¼new from the trust or-d¼str¼b•t¼ons from the

l estate, or their legal representatives at-the-t¼me-0£

) de¼egat¼on7 shall be sufficient notice to all persons who may

i join the eligible class of beneficiaries in the future.

' 2. Additionally, 1s useg herein1 legal reQre�entAtiye

I includes one described in s. ZJ1.�Q31 without ADY r�!ilJ.lire!!!§:nt 

'pf A court order, nn attorney-in-fact under A durable PQWer pf 

) Attorney sufficient to grant such authority1 a legally 

Al2PQinted guarQinn1 or egyivalent under applicable lgw, any 

18 
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living[ natural guardian of a minor child, or a guardian ad 

2 litem. Tn-the-ease-0£-a-m±norT-not±ee-may-be-sent-to-a-parent 

3 or-legal-gttard±an-0£-the-m¼nor� 

I 3. Written notice shall be: 

; (a) By any form of mail or by any commercial delivery

5 service, a22roved for service of 2rocess by the chief judge of 

7 the judicial circuit in which the trust has its 2rinci2a1 

3 Qlace of business at the date of notice, reguiring a signed 

� receiQti 

) Cbl As 2rovided by law for service of Rrocessi or 

I {c) By an elisor as may be 2rov1ded 1n the Florida 

� Rules of Civil Procedure. 

l 

I Notice by mail or by a22roved cornmerc1al delivery service is 

) com2lete on recei2t of notice. Proof of notice must be by 

i verified statement of the Qerson mailing or sending noticet 

, and there must be attached thereto the signed recei�t or other 

! satisfactory evidence that delivery was effected on the

> a�gr�ssi� or on the a�dressee's ijgent. Pr22£ of n2tice must be

l [Yintain�Q �!!!Qng the trustee's �ermanent rec2rds. fn-the-ease

I 0£-an-otherw¼se-¼neapae¼tated-person7-not¼ee-may-be-g¼ven-to 

! the-guard¼an-of-stteh-person-or-to-stteh-person�s-donee-ttnder-a

I dttrab%e-power-of-attorney-that-¼s-sttff�e¼ent-to-grant-stteh 

l attthor¼tyT

; illt3t If all requirements of subsection filtit are 

1 satisfied, the fiduciary shall not be responsible otherwise 

, for the investment decisions !!QI. or actions or omissions of 

I the investment agent to which the investment functions are 

1 delegated. 

I 

19 
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illt4t The investment agent shall, by virtue of 

21 acceptance of its appointment, be subject to the jurisdiction

3 of the courts of this state. 

4 illt5t In performing a delegated function, the 

S
I 

investment agent shall be subject to the same standards as the 

6 fiduciary. 

7 t6t--�htt-seetion-app¼�es-to-a¼¼-exi3ting-and-£tttttre 

el fidtteiary-re¼at¼onships-sttb;ect-to-th¼s-seet¼on7-bttt-on¼y-as

9 to-eets-or-oe¼ss¼ons-oeettrr¼n9-a£ter-eeeober-+,-+9937 

10 Section 9. Section 733.817, Florida Statutes, is 

111 amended to read: 

121 

13 

14 

15 

16 

{Substantial rewording of section. See 

s. 733.817, F.S., for present text.) 

733.817 Apportionment of estate taxes.-­

(1) For purposes of this section: 

{a) 11Fiduciary" means a person other than the personal 

17 representative in possession of property included in the 

18 measure of the tax uho is liable to the applicable taxing 

19 authority f9r payment of the entire t�x to the extent of the 

20 value of the property 1n his possession. 

21 {b) "Governing instrument 11 �eans a will, tryst 

22 agreement, or any other document that controls the transfer of 

23 an asset on the occurrence gf the event with respect to which 

24 the tax is being l9yied. 

25 (c) "Gross estate" means the gross estate, as 

26 determined bY the Internal Revenue Code with respect to the 

27 federal estate tax and the Flprida estate tax, and as sµch 

28 concept is otherwise determined by the estate, inheritance, or 

29 death tax laws gf the particµlgr state, cgµntry, gr pglitical 

30 subdiyision whose tax is being apportioned, 

31 

20 
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(d) "Included in the measure of the tax" means that

2 for each separate tax that an interest may incur, only 

3 interests included in the measure of that particular tax are 

4 considered. The term 11 1ncluded in the measure of the tax• does_ 

5 not include any interest, whether passing under the will or 

6 not, to the extent the interest is initially deductible from 

7 the gross estate, without regard to any subsequent diminution 

8 of the deduction by reason of the charge of any part of the 

9 applicable tax to the interest. The term "included in the 

10 m9asure of the tax• does not include interests or amounts that, 

11 are not included in the gross estate but are included in the 

12 amount upon which the applicable tax is computed, such as 

13 adjusted taxable gifts with respect to the federal estate tax. 

14 If an election is required for deductibility, an interest is 

15 not "initially deductible" unless the election tor

16 deductibility is allowed. 

17 ill "Internal Revenue Code" means the Internal Revenue 

181Code of 1986 1 as amended from time to time. 

19 (f) "Net tax" means the net tax payable to the

20 particular state, country. or political subd1v1sion whose tax 

21 is being apportioned, after taking into account all credits 

22 against the applicable tax except as provided in this section. 

23 With respect to the federal estate tax, "net tax" is 

24 determined atter taking into account all credits against the 

25 tax except for the credit for foreign death taxes. 

26 (g} "Nonresiduary devise" means any devise that is not 

271 a residuary devise, 

28 {h) 11Nonresiduarv interest" in connection with a trust 

29
1 

means any interest in a trust which is not a residµary 

30 interest. 

31 
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( i) "Reci12ient" means, with res12ect to !!:ro:eertj!'. or an 

2 interest in 12ro12erty included in the gross estate, an heir at 

3 law in an intestate estate, devisee in a testate estate, 

4 beneficiar2 of a trust, beneficiary of an insurance aolicy, 

5 annuity, or other contractual right, surviving tenant, taker 

6 as a result of the exercise or in default of the exercise of a 

7 general 12ower of a1212ointment, 12erson who receives or is to 

8 receive the 12ro12erty or an interest in the 12ro12erty, or :eerson 

9 in RQ:Ssession of the 12ro12erty. 

0 f j I wResiduary devlsew has the meaning set forth in s. 

1 131.201 (30). 

2 !kl wResiduary interest,• in connection vith a trust1 

3 means an interest in the assets of a tru:'!lt uhich remain after 

� �revision for �n2 distribution that ls to be satisfied by 

5 reference to a sQecific Qro2erty or tYJ;!e of QrOQerty( fund( 

6 sum( or statutory amount. 

7 Ill •Revocable trust• means a trust as defined in s. 

8 731.201(33} created by the decedent to the extent that the 

9 Qec!;l:Qent haQ at his or h�r Q�ath the �ower tQ alt�r, amend, 2r 

0 r�iQke th� tryst either �lone Qr in conjunctlQn �1th any oth1r 

1 12trs2n, 

2 (m) "Statsi;" ffl!;l:!30l!! any !ltate, tJtrrit2ry, or 122:sse!lsion

3 of the United Stat1!1, the District of ColY:!!!Qla, and the 

4 Commonwealth of Py@rto Rico1 

5 (n) •T�x" means ADY estAte tnx, inhgritanc1 tAX 1 

5 gener;tion 1ki12121ng trAn1£1r t1x, or Qther tnx l1yled or 

7 nssess1g ynQ1r th1 laws Qf this 2r any Qther state1 th! Qniteg 

� �tates1 any Qther c2untry, or nny 12olitic11 subdivision 2:t th1 

� foregQing, as finally determineg, which is i!!!12Qseg as A result 

) Qf thg death Qf the gecf!Q1nt, incluQing, without limitation, 

I th! tax ��s1�sed 12:yrsygnt t2 11 4980A Qf thg Internal R1�enue 

22 
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1 Code. The term also includes any interest and Qenalties 

2 imaosed in addition to the tax. Unless the context indicates 

3 otherwise, the term 11tax" means each se);!arate tax. 

( (o} "Tem12Qrary interest" means an interest in income 

5 or an estate for a s12ecific Qeriod of time or for life or for 

5 some other aeriod controlled by reference to extrinsic eventst 

7 whether or not in trust. 

B ll2l "Tentative Florida tax 11 �nth res2ect to an:t: 

� 12ro12erty means the net Florida estate tax that would have been 

0 attributable to that 12ro12erty if no tax were 12ayable to any 

1 other state in resaect of that aro2erty. 

2 (g) "'Value" means the 12ecuniary worth of the interest

3 involved as finally determined for 2urgoses of the agglicable 

I tax after deducting an2 debtt exgenset or other deduction 

5 chargeable to it for which a deduction was allowed in 

5 determining the amount of the aQQlicable tax. A lien or other 

7 encumbrance is not regarded as chargeable to a garticular 

� interest to the extent that it will be gaid from other 

� intrrests. Th� valy� of �n int�r�st �hall n2t be reQyc�d bi 

) reas2n of thg charge agginst it Qf Ani ��rt 2f the tax. 

I 12! An interest in h2mestead QrOQiiti shAll be �X�!!!Qt 

2 fr2m the �Q�Qrtionment of taxes if §ych inter!il;st gassts to A 

3 gers2n to wh2m inures tht Qecedint's iXemgti2n from fQrced 

l sale ynd�r the �tat� Constit�tion.

; (3} The net tax attribut�Qle tQ the intgrests included 

> in th!il; measuri Qf each t�x �hall b� Qeterminid b� the

, grogortion thAt the valyi Qf each interest inclyd�d in thg

3 me�sure Qf the t�x bears to the total value Qf all intgrests

> inclyded in thg measure Qf the tax. Notwith§t1nding th�

) fOr!il;gQing:

23 
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{a} The net tax attributable to interests included in 

2 the measu�e of the tax by reason of s. 2044 of the Internal 

3 Revenue Code shall be determined in the manner provided for 

I the federal estate tax in s. 2207A of the Internal Revenue 

5 Code, and the amount so determined shall be deducted from the 

6 tax to datermine the net tax attributable to all remaining 

7 interests included in the measure of the tax. 

B (bl The foreign tax credit allowed with respect to the 

9 federal estate tax shall be allocated among the recipients of 

J interests finally charged with the payment of the foreign tax 

I in reduction of any federal estate tax chargeable to the 

2 recipients of the foreign interests, whether or not any 

3 federal estate tax is attributable to the foreign interests, 

4 Any excess of the foreign tax credit shall be applied to 

5 reduce proportionately the net amount of federal estate tax 

5 chargeable to the remaining recipients of the interests 

7 included in the measure of the federal estate tax. 

B (c) The reduction in the Florida tax on the estate of

9 a Florida resident for tax paid to other states shall be 

) allocated as follows: 

I 1. If the net tax paid to another state is greater2 

22 

2 

2 than or equal to the tentative Florida tax attributable to the 

3 property sµbjeqt to tax in the other state, none pf the 

2 I Florida tax shpll be attributable to that property. 

; 2. If the net tax paid to another state is less than

5 the tentatiye Florida tax attributable to the property subject 

2 

26 

27 

2 

7 to tax in the Other state, the net Florida tpx attributable to 

3 the property subject to tax in the other state shall be the 

2 

3 

3 

� exc1ss of the amoynt of the tentative Florida tax attributable 

J to the property over the net tax oavable to the other �tate 

I with respect to th9 prOJ;!erty. 

24 
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3. Any remaining net Florida tax shall be attributable

! to aroaerty included in the measure of the Florida tax

I exclusive of aroaerty subject to tax in other states.

l 4. The net federal tax attributable to the arogerty

) subject to tax in the other state shall be determined as if it

i were located in the state.

7 (d} The net tax attributable to a temaorary interest[ 

� if any[ shall be regarded as attributable to the grincigal

} that suggorts the temaorary interest.

J (4)fa) Exceat as otherwise effectively directed by the

I governing instru.mentt 1£ the Internal Revenue Code including[ 

2 but not limited tol ••• 2032A{c}{5lt 2206, 2207, 2207A, 2207B, 

3 and 2603 of the Internal Revenue Code agglies to aa2ortion 

& federal tax against reciQients of certain interestst all net 

5 taxes, including taxes levied bi the state attributable to 

5 each tme of interest[ shall be aQQQ:rtioned against the 

7 reci2ients of all interests of that tY];!e in the 2ro2ortion 

a that the value of each interest of that tiQe included in the 

� meAsure Qf the tax bears to the total of all interests of that 

0 tiQe inclyded in the measur� Qf th� tax. 

1 (b) The QrQvision§ Qf this subsecti2n do not Affect

2 gllocation Qf the reductign in the Flgrida tax as grovided in 

3 this sectiQn with re§�ect t2 estat�s Qf Florid� re§ldents 

4 which are alsQ syQject to tax in other stat�si 

5 ( 5) Exce2t A§ Qrovided aQ2ve or as otherwl�i directed

5 bi th� gQverning instrument, the n�t tax Attributabl� to each 

7 int�r�st shall be aRROrti2ned as fQllgws: 

8 (al Fgr Rr22ertx gassing unQ�r the Qecedent's willi 

9 1. The net tax attributable t2 nonresiduarx d�vi�e�

O shAll be charged tQ �nd �aid frQm the residuari est�te whether 

1 2r n2t all interest� in thi residyar2 estate ar� included in 

25 
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If the residuarx estate is 

2 insufficient to Ray the net tax attributable to all 

3 nonresiduary devises, the balance of the net tax attributable 

4 to nonresiduary devises shall be aRROrtioned among the 

5 reciRients of the nonresiduar2 devises in the RXORQrtion that 

6 the value of each nonresiduary devise included in the measure 

7 Qf the tax bears to the total of all nonresiduary devises 

8 included in the measure of the tax. 

9 2. The net tax attributable to residuary devises shall

0 be a1m.2rtloned among the reci2ients of the residuary devises 

1 included in the measure of tax in the 2r0Rortion that the 

2 value of each residuary devise included in the measure of the 

3 tax bears to the total of all residuary devises included in 

4 the measure of the tax. 

5 (b) For aroRerty Rassing under the terms of any trust

6 other than a trust created in the decedent's will: 

7 1. The net tax attributable to nonres1duary interests 

8 shall be charged to and Raid from the residuary aortion of the 

9 tryst, whtther gr not all interest§ in thl residunry 12:2rtiQn 

l Are inclyQed in thg measurg Qf thg tgx. If thg rgsiQygry

I c2rtion Qf the try�t is in§yffici1nt to QAY the ngt tax 

2 AttriQytnQlg tQ All nonresiduary intgrest�, the bAlance of the 

3 nit tax 1ttributaQlg t2 n2nrgsiQyAr2 intgrg!ts shAll be 

G ag122rtiongd among thg reci�ignts 2t the n2nrgsiQugry intergsts 

5 in the �r2122;rtion that thg Vijlue Qf each nonresiQyAtY intergst 

; in2lydeQ in thg m1a�yr1 Qf the t1x bears t2 the tQtAl of all 

r n2nresidyar2 intgr1!ts inclyded in the ffl!A!Yre of the tax1 

I 2. The nit tax attrlbuta�l� to resiQyary interests

> 1hgll be AgJ22:rti2n1Q am2ng the r1ci�ignt! Qf the r1�iduary

> intarests incluQgQ in thg mgasurg 2£ the tax in thg �ro22rti2n

I that thg YAlUI Qf inch resiQuary intgrgst included in thg 
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1 measure of the tax bears to the total of all residuar� 

2 interests included in the measure of the tax. 

l (c) The net tax attributable to an interest in 

� homestead aroQerty which is exe�t from a22ortionment aursuant 

5 to subsection (2} shall be aa2ort1oned against the reciaients 

5 of other interests in the estate or aassing under any 

7 revocable trust in the following order: 

l ,. Class I: Recialents of interests not disaosed of

� bi the decedent's will or revocable trust which are included

J 1n the measure of the federal estate tax.

I 2. Class II: Reci2ients of residuary devises and

2 residuary interests that are included in the measure of the 

3 federal estate tax. 

I 3. Class III: Reci2ients of nonresiduar2 devises and

5 nonresiduar2 interests that are included in the measure of the 

5 federal estate tax. The net tax a2RQ:rtioned to a class, if 

I 

17 

18 

19 

20 

2 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

an2t 2ursuant to this 2aragra2h shall be a22ortioned among the 

reci2ients in the class in the 2ro2ortion that the value of 

the intere�t Qf each bears t2 the total value Qf all intere�ts 

included in that class. 

(dl In the application Qf this subsection, paragraahs 

(a}, (b)i and (cl shall be AP�lied to g2J2Q:rtiQn the net tax to 

the recipients Qf the estate �nd the recipients of the 

decedent•� revocable tryst as if all recipientst Qther than 

the estate Qr trusts themselves1 were taking under a common 

instrument. 

(el The net tax i!!92Qsed under s. 49�QA Qf the Internal 

Revenue CQde shall be appgrti2ned am2ng the recipients Qf the 

interests included in the measure of that tax in the 

proportion that the value gf the interest gf each bears to the 

27 
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1 total value of all interests included in the measure of that 

2 tax. 

3 Cfl The net tax that is not a1mortioned under 

4. :garagraI!hs (al, (bl I and (c) 1 
including1 but not limited to1 

S the net tax attributable to interests I!assing by intestacr1 

6 jointly held interests Qassing by survivorshi:g1 insurance,

7 :gro:gerties in which the decedent held a reversionary or

8 revocable interest, and annuities, shall be aa:gortioned among

9 the reci:gients of the remaining interests that are included in

0 the measure of the tax in the �ro:gortion that the value of 

1 each such interest bears to the total value of all the 

2 remaining interests included in the measure of the tax.

3 'g) If the court finds that it is inegyitable to

4 aQRQrtion interestt 2enaltiest or botht in the manner 2rovided

5 in QaragraQhs (a}-(fl, the court ma2 assess liabilitx for the

5 Qaxment thereof in the manner it finds eguitable.

7 Chl 1. To be effective as a direction for Qaxment of

8 tax in a manner different from that Qrovided in this section,

9th� g2verning instrumgnt must direct that the tAX be �alQ from

J as�gts that �Ass QUrsuAnt tQ th�t governing lnstrµmgnt
t gxc�Qt

I as Rrovided in this sg£tlon.

2 2. If the decgQent's will 2r2vid�s that the tax sh;ll

3 2t AgRQrtiQn�Q as REQ!iQgQ in the deced�nt's rgv2caQl� tru1t 

4 �X ���cific rgferenct tQ thg trust, thg Qir1ctiQn in thg 

5 rg12:£1ble tru�t shall �e Qegm1Q to be A directiQn contgingd in 

5 thg will and 2hall c2ntrol with rgsRgct to Qa2Mnt Qf taxg� 

7 frQm nss�ts gas§ing µnQer both the will An2 the revocaQlg 

B trµst. 

I 3. A Qirection in the Qecedent's will tQ �Ai tax frQm

) thg decedent•� rgvocaQle tru§t is effectiig if A contrar2 

I Qirg£tiQn is not c2ntAined in the trust Agreemgntz 
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4. For a direction in a governing instrument to be

� effective to direct 2ayment of taxes attributable to 2ro2ert2 

3 

4 

5 

6 

7 

8 

9 

10 

not Qassing under the governing instrument from Qro2ert2 

2assing under the governing instrument
i the governing 

instrument must ex2ressl2 refer to this sect1on1 or ex2ressly 

indicate that the QrOQerty Qassing under the governing 

instrument is to bear the burden of taxation for QrOQerty not 

Qassing under the governing instrument. A direction in the 

governing instrument to the effect that all taxes are to be 

Qald from QroQerty Qassing under the governing instrument 

I whether attributable to QrOQerty Qassing under the governing 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24, 

25 

26 

27 

28 

29 

30 

31 

instrument or otherwise shall be effective to direct the 

2aYffient from aro2erty 2assing under the governing instrument 

of taxes attributable to aroaertr not 2assing under the 

governing instrument. 

5. If there is a conflict as to narment of taxes

between the decedent's will and the governing instrument, the 

decedent's will controls1 exceat as follows: 

a. The governing instrument sh�ll Qe given effect with 

resaect to any tax remaining unaaid after the am2lication of 

the Qecedent's will. 

b. A direction in§ g2v�rning instryment to nay th�

tax �ttriQYtablt tQ assets that aasa �yrsuant tQ the governing 

instrument from �sstts that Q§SS aursy�nt t2 that governing 

instrument shall Qe eff�ctiv� notwithst�nQing anr conflict 

with the decedent's will, ynless the tax �rQyis1on 1n the 

Q�cedent's will exnr1ssl2 overrides the conflicting arovisi2n 

in the goierning instrument. 

( 6} The aersonal renresentative 2r fiQyciary shall not 

be reguireQ tQ tr�nsfer to a reciaient any nroaertr in 

aossession Qf the �ersonal rearesentAtive 2r fiQuciary which 
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I he or she reasonably antici2ates may be necessary for the 

t Qa�nt of taxes. Further, the 2ersonal re2resentative or 

I fiduciary shall not be regyired to transfer any 2ro2erty in 

I QOssession of the 2ersonal re2resentative or fiduciary to the 

i reci2ient until the amount of the tax due from the reci2ient 

6 � is Qaid by the reci2ient. If 2ro2erty is transferred before 

7 final a22ortionment of the tax, the reclgient shall yrovide a 

� bond or other security tor his aggortioned liability in the 

� amount and form grescribed by the gersonal regresentative or 

) fiduciary. 

I (7}(a) The gersonal regresentative may getition at any 

2 time for an order of aggortionment. If no administration has 

3 been commenced at any time after 90 days from the decedent's 

Q death any fiduciary may 2etition for an order of a22ortionment 

5 in the court in which venue would be 2ro2er for administration 

i of the decedent's estate. Formal notice of the 2etition for 

7 order of a2RQ:rtionment shall be given to all interested 

3 2ersons. At any time after 6 months from the decedent 1 s death, 

� any recigi�nt max getition sych c2yrt for nn QrQgr Qf 

) a2nortionm1nt1 

I Cbl Thi c2yrt !hAll Q1termine all issue! c2ncerning 

! annortionm1ntz If the tax 12 Qi A��2rti2ned hAS not been

I finAlly d1tgrmin1Q1 
thi c2yrt �hAll determing thi nr2QaQlg tAX 

I due or to bgcome due from �11 interestgQ �ersons, aggortion

; thg grobnQ11 tAx, ADQ r1tnin jyrisQiction oyer thl gartie� anQ

i i§�QIS tQ !'.QQQify thg 2rQ1r Qf nn2ortiorunent ns a2�rQI!:riate

r intil Aftgr tht tax is finn11y QeterminiQ1 

I (§)(A) If the gers2nal regrgs1ntativg Qr fiduciary

> QQe! n2t hayg J;;!:QSSesslon of sufficient gro2erty otherwis1

) QistriQQtAbl1 to the r�ci�lent to gay the tax A��Qrtion�Q tQ

I tht r1ci�i1nt, whethgr ynder this section, th1 Internal
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Revenue Codet or the governing instrument, if a2�licable, the 

2 Qersonal re2resentative or fiduciary shall recover the 

3 deficiency in tax so aQQOrtioned to the reciQient: 

4 1. From the fiduciary in QOssession of the 2ro2erty to

5 which the tax is a2yortioned, if anyi and 

6 2. To the extent of any deficiency 1n collect1on from 

7 the fiduciary1 or to the extent collection from the fiduciary 

8 is excused QUrsuant to sub�oction {9) and in all other cases1 

9 from the reci2ient of the Qro2erty to which the tax is 

D a22ortionad1 unless relieved of this duty as 2rovided in 

1 subsection (9}. 

2 Cbl In any action to recover the tax aQ}2Qrtioned1 the 

3 order of a2122rtionment shall be Qrima facie correct. 

4 (c) In an� action for the enforcement of an order of

5 aRROrtionmentc the court shall award taxable costs as in 

5 chancer� actionsc including reasonable attorne2's fees1 and 

7 may award Renalties and interest on the unRaid tax in 

� accordance �1th eguitable Qrinci2les. 

) (d) This subs�ction shall not �µthorize the r�co2ery

) Qf any tax frQm any com2any issuing insµr�nc� included in th� 

I grQSS estatet or from any bankc tryst com2any
1 savings and 

l lQan association1 or similar institution with resgect tQ any

3 acc2unt in the name of th� decedent and any other 2erson which 

i nassed by OQer�tion of law on the decedent's death. 

5 f 2 l ( ii! l A Rersonal reQresentative or fiduciary who has 

5 the duty under this section of collecting the aQgortioned tax 

7 frQm recigients may b� relieved Qf the duty to collect the tax 

� Qy an orQer of the coµrt finding: 

) 1. Th§t th� �stimated c2urt CQst� and �ttorney's f��s

) in coll�cting the aRQQrtioneg tax fr2m � gerson ag�inst whom 

I 
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the tax has been apportioned will approximate or exceed the 

2 amount of the recovery; 

3 2, That the person against whom the tax has been 

t apportioned is a resident of a foreign country other than 

5 Canada and refuses to pay the apportioned tax on demandJ or 

6 3. That it is impracticable to enforce contribution of

7 the apportioned tax against a person against whom the tax has 

8 been apportioned in view of the improbability of obtaining a 

9 judgment or the improbability of collection under any judgment 

� that might be obtained, or otherwise. 

1 (bl A personal represQntative or fiduciary shall not 

2 be liable for failure to attempt to enforce collection if the 

3 personal representative or fiduciary reasonably believes it 

4 would have been economically impracticable. 

5 ( 1 0) Any apportioned tax that is not collected shall 

5 be reapportioned in accordance with this section as if the 

7 portion of the property to which the uncollected tax had been 

B apportioned had been exempt. 

I ( 11} Nothing in this section shall limit the right gf 

) any person who has paid more than the amount 9f the tax 

2 

22 

2 

r apportionable to such person, calculated as it all apportioned 

� amounts would be c9llected, to obtain contribution from those 

3 who have not paid the full amount gf the tax apportionable to 

2 � them, calculated as if all apportioned amounts would be 

2 5 collected, and that right is hereby conferred: In any action 

5 to enforce contribution, the court shall award taxable costs 2 

27 

2 

7 as in chancery actions, including reasonable attorney's fees . 

( 1 2) Nothing herein contained shall be construed to 

2 

3 

3 

� require the personal representative or fiduciary to PAY any 
) tax levied gr assessed bY any foreign country, unle�s specific 

I dir!ctions to that effect are contained in th! will or other 
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2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

instrument under which the 2ersonal re2resentative or 

fiduciar2 is acting. 

Section 10. Section 738.12, Florida Statutes, ls

amended to read: 

738.12 Underproductive property.--

( 1) (a) If the total principal of a trust does not ir 

any year yield a net income of at least 3 percent of 1ts 

market value (including as income the value of any benefici� 

use of the property by the income beneficiary), the trustee 

shall pay to the income beneficiary an amount equal to the 

excess of 3 percent of the value of the principal, based upc 

the market value at the beginning of the calendar year, over 

the trust income 2aid to the income beneficiari in that �ear 

This amount shall be paid to the income beneficiary using th 

15 i first principal cash available. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

(b) In the event of a termination or initiation of a

trust, or the termination of a beneficial income interest of 

trust, for a period of less than 12 months, the amount to be 

paid to the income beneficiary shall be prorated 

proportionately with the length of the time of his interest 

the trust and in accordance with s. 738.03. 

(c) For 2ur122s�s of this subsectiQn, a ben�fici§rj i 

consider�d tQ be an income b�neficiar2 onlx if th� trust 

instrym�nt is irrevoc��le and regyires that the net income 

from the trust b� 2�id to the QeneficiAr2. Pa�ent under thi 

subsection ma2 not Qe made to a b�neficiar2 who m�x receive 

trust inc2m� onl2 in the discretion Qf the trustee. 

( 2) Upon the sale of the property the income

beneficiary shall not be entitled to any portion of the 

proceeds of sale, except that any amount determined in 

33 
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subsection (1) that remains unpaid at the time of sale shall 

21 be paid therefrom. 

3 t�t--!f-by-the-terms-0£-the-trttst-eny-port¼on-0£-the 

4 ¼ncome-¼s-to--ee-reta¼ned-by-the-trttstee-or-disposed-0£-other 

5 than-by-peyment-to-en-¼ncome-benef¼c¼ary7-s�ch-port¼on-of-the 

6 etMOttnt-determ¼ned-¼n-sttbseet¼on-t+t-shei¼-be-rete¼ned-or 

7 d¼sposed-o£-es-prov¼ded-by-the-terms-o£-the-trttsh 

8 Section 11. Subsection (16} of section 744.441, 

9IFlorida Statutes, is amended to read: 

10 744.441 Powers of guardian upon court approval.--After 

11 obtaining approval of the court pursuant to a petition for 

12 authorization to act, a plenary guardian ot the property, or a 

13 limited guardian of the property within the powers granted by 

14 the order appointing the guardian or an approved annual or 

15 amended guardianship report, may: 

1 6 (16) Pay reasonable funeral, interment, and grave

17
1
marker expenses tor the ward from the ward's estate, up to a 

18 maximum of .§.LQQ.Q $37898. 

1 9 Section 12. This act shall take effect upon becoming a 

20 law, except that section 9 of this act shall take effect 

21 October ,, 1998, and shall apply to the estates ot decedents 

22 dying on or after October 1, 1999, and section 10 of this act 

23 shall take effect upon becoming law and shall be applicable to 

24 all trusts, whenever executed. 

25, 

26 

27 

28 

29 

30 

31 
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR 

SB's 818, 1136 , 1242 

4f The committee substitute: 

51 '-

6 

7 

8 

912. 

1 0 

11 

12 

1313. 

14 

15 

16 

17 

18 

19 

20 

21 
I 4. 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Amends s. 737.308, F.S., concerning the trustee's duty to 
file a notice of trust upon the death of the settler, to 
require that the clerk send a copy of any caveat filed 
regarding the settler to the trustee, and send the notice
of trust to any caveator, unless there is a probate 
proceeding pending and the personal representative and
the trustee are the same. 

Amends. 737.303(4), F.S., to provide that the trustee is
not required to provide the notice of the trustee's 
acceptance of the trust or the statement of accounts to 
any beneficiary who would be bound by an order binding on
a representative of the beneficiary under s, 731.303, if 
such notice or statement 1s provided to that 
representative. 

Amends s. 51B.112, F.S., on delegation of investment 
functions to provide that a fiduciary may dele9ate any 
part or all of the investment functions to an investment
agent if the fiduciary exercises reasonable care, 
judgment, and caution in selecting the investment agent,
in establishing the scope and specific terms of any 
delegation, and in reviewing periodically the agent's 
actions in order to monitor overall �erformance and 
compliance with the scope and s�ecific terms of the 
delegation; to provide that a fiduciary who administers 
an insurance contract on the lives of one or more persons
may delegate s�ecified investment functions, without any 
continuing obligation to review the agent's actions, to 
any one or more of a list of specific persons; and to 
provide specific court a�proval and written notice 
requirements for delegations of investment functions.

Amends ss. 733.707 and 744.441, F.S., to increase the 
amount which a personal representative and a guardian, 
respectively, may pay for funeral expenses from $3,000 to 
$6,000. 
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT 

(This document tS based only on the provisiom contamed 111 the legislation as of the lat.est dat.c listed below) 
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Subject Trusts & Estates/Administration 

I 
2 
3 
4. 
5 

Analyg Staff Director Referenc� Action 

Wiehle Lang JU Favorable/CS 

I. Summary:

The bill provides a definition of "right of revocation" for purposes of determining whether the 
assets of a trust are liable for the expenses of administration of the decedent's estate and 
enforceable claims of the decedent's creditors The bill provides that s 737 111, F.S, does not 
apply to specified types of annuities or retirement plans and that the section does not apply to 
trust instruments executed prior to October 1, 1995. It also provides that the trustee of a trust 
with a right of revocation need not report to the beneficiaries during the grantor's lifetime. Finally, 
it increases the amount which a personal representative or a guardian may pay for funeral 
expenses from $3,000 to $6,000 

The bill also provides that a not-for-profit corporation may act as an attorney in fact; provides for 
the compensation of an attorney for a trustee, provides a new element of the rule against 
perpetuities, revises the statute on underproductive trust property, and provides for 
apportionment of estate taxes 

This bill substantially amends the following sections of the Florida Statutes 689 225, 709 08, 
733 707, 737 ll 1, 737.2041, 737 303, 737 308,518.112, 733 817, 738 12, and 744 441 

II. Present Situation:

Rule Against Perpetuities 

Section 689 225, F S , is the "Florida Uniform Statutory Rule Against Perpetuities " Subsection 
(2) provides a statement of the rule.
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• A nonvested property interest in real or personal property is invalid unless· when the
interest is created, it is certain to vest or terminate no later than 21 years after the death
of an individual then alive; or the interest either vests or terminates within 90 years after
its creation.

• A general power of appointment not presently exercisable because of a condition
precedent is invalid unless: when the power is created, the condition precedent is certain
to be satisfied or become impossible to satisfy no later than 21 years after the death of an
individual then alive; or the condition precedent either is satisfied or becomes impossible
to satisfy within 90 years after its creation

• A nongeneral power of appointment or a general testamentary power of appointment is
invalid unless when the power is created, it is certain to be irrevocably exercised or
otherwise to terminate no later than 21 years after the death of an individual then alive;
or the power is irrevocably exercised or otherwise terminates within 90 years after its
creation.

• In determining whether a nonvested property interest or a power of appointment is valid,
the possibility that a child will be born to an individual after the individual's death is 
disregarded.

Probate 

Section 733.707, F.S., provides for the personal representative's payment of the expenses of the 
administration and obligations of the estate. Section 733.707(3), F.S., provides that any portion of 
a trust with respect to which a decedent who is the grantor has at the decedent's death a right of 
revocation, as defined in paragraph (c), either alone or in conjunction with any other person, is 
liable for the expenses of the administration of the decedent's estate and enforceable claims of the 
decedent's creditors to the extent the decedent's estate is insufficient to pay. Paragraph (c) 
contains no definitions 

Section 733.707(3)(a), F.S, provides that, for purposes of subsection (3), any trusts established 
as part of, and all payments from, either an employee annuity described in s. 403 of the Internal 
Revenue Code of 1986, as amended, an Individual Retirement Account, as described in s. 408 of 
the Internal Revenue Code of 1986, as amended, a Keogh (HR-10) Plan, or a retirement or other 
plan established by a corporation which is qualified under s 401 of the Internal Revenue Code of 
1986, as amended, are not to be considered a trust over which the decedent has a right of 
revocation 

Section 737.111, F.S, was enacted in 1995 and took effect October 1, 1995 Ch 95-401, s. 11, at 
3287, Laws of Fla. The section provides that the testamentary aspects of a trust are invalid unless 
the trust is executed with the formalities required for the execution of a will. Also, the 
testamentary aspects of an amendment to a trust are invalid unless the amendment is executed 
with the same formalities as a will For the purposes of this section, the term "testamentary 
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aspects" means those provisions of the trust that dispose of the trust property on the death of the 
settlor other than to the settlor's estate 

Section 737.303, F.S., sets out the duty ofa trustee to inform and account to beneficiaries The 
trustee shall keep the beneficiaries of the trust reasonably informed of the trust and its 
administration A beneficiary is entitled to a statement of the accounts of the trust annually and 
upon termination of the trust or upon change of the trustee except that, m the case of a trust 
described in s. 733 707(3), F S., the trustee's duties extend only to the grantor or beneficiary or 
the legal representative of the grantor or beneficiary during the grantor's lifetime. Section 
737 303(4)(e), F.S., provides that all rights which the section provides to a beneficiary may be 
asserted by a legal representative or natural guardian of the beneficiary. Notice of the trustee's 
acceptance of the trust and the statement of accounts provided to a representative of the 
beneficiary binds the beneficiary 

Section 73 7 308, F .S , requires that, upon the death of a settlor of a trust described in 
s 73 7 707(3), the trustee must file a notice of trust with the court of the county of the settlor' s 
domicile and the court having jurisdiction of the settlor's estate The clerk must file and index the 
notice of trust in the same manner as a caveat, unless there exists a probate proceeding for the 
settlor' s estate, in which case the notice of trust must be filed in the probate proceeding. The clerk 
is required to notify the trustee of any probate proceeding and to notify the personal 
representative of the notice of trust 

Reasonable Funeral Expenses 

Sect10n 733.707(1)(b), F S, provides that a personal representative is to pay reasonable funeral, 
interment, an grave marker expenses not to exceed $3,000. 

Similarly, section 744 441(6), F S, provides that a guardian may pay reasonable funeral, 
interment, and grave marker expenses for the ward from the ward's estate up to a maximum of 
$3,000 

Durable Power of Attorney 

Prior to October 1, 1995, the durable power of attorney statute did not prescribe or limit who 
could serve as an attorney in fact As amended in 1995, the statute limits who can serve to either a 
natural person who is 18 years of age or older and is or sound mind or a financial institution as 
defined in chapter 655 with trust powers. Ch 95-401, s. 17, at 3292, Laws of Fla 

Trustee's Attorney's Fees 

Section 737 2041, F.S., provides that the attorney retained by the trustee ofa trust described in 
s 733.707(3), F S., is entitled to reasonable compensation for legal services rendered in the initial 
administration of the trust payable from the assets of the trust without court order The attorney, 
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the trustee, and persons bearing the impact of the compensation may agree to compensation 
determined in a different manner than provided in this section 

Compensation for ordinary services based upon the value of the trust assets immediately following 
the settlor's death and the income earned by the trust during initial administration at the rate of 75 
percent of the schedule provided in s 733.6171(3)(a)-(h), F.S, is presumed to be reasonable 
compensation for attorneys in initial trust administration The section provides that ordinary 
services of the attorney for a trustee include legal advice and representation relating to a list of 
possible duties of the trustee. 

When a corporate fiduciary is serving as trustee or cotrustee, the presumptive fee for ordinary 
services and the list of what constitutes ordinary services does not apply, and what constitutes 
ordinary services and reasonable compensation for those services is instead determined under the 
particular facts and circumstances applicable to that trust. In addition to the attorney's fees for 
ordinary services, the attorney for the trustee is allowed further reasonable compensation for any 
extraordinary service What is an extraordinary service may vary depending on many factors, 
including the size of the trust The statute sets forth a list of some services which constitute 
extraordinary services. 

Upon petition of any interested person in a proceeding to review the compensation paid or to be 
paid to the attorney for the trustee, the court may increase or decrease the compensation for 
ordinary services of the attorney for the trustee or award compensation for extraordinary services 
if the facts and circumstances of the particular administration warrant In determining reasonable 
compensation, the court is to consider all of a list of factors set forth in the section, giving such 
weight to each as it may determine to be appropriate 

Delegation of Investment Functions 

Section 518 112, F S , provides for fiduciary delegation of investment functions A fiduciary may 
delegate investment functions, with regard to acts constituting investment functions that a prudent 
investor of comparable skills might delegate under the circumstances, and with regard to all or 
part of those investment functions, to an investment agent if. 

• The fiduciary exercises reasonable care, Judgment, and caut10n in selecting the
investment agent, in establishing the scope and specific terms of any delegation, and in
reviewing periodically the agent's actions in order to monitor overall performance and
compliance with the scope and specific terms of the delegation

• In the case of a guardianship, the fiduciary has obtained court approval
• In the case of a trust or estate, the fiduciary has given written notice, of its intention to

begin delegating investment functions under this section, to the beneficiaries eligible to
receive income from the trust or distributions from the estate within 30 days of the
delegation unless such nonce is waived by the eligible benefic1anes entitled to receive
such notice. This notice shall thereafter, until or unless the beneficiaries eligible to
receive income from the trust or distributions from the estate at the tJme are notified to
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the contrary, authorize the trustee to delegate investment functions pursuant to this 
subsection 
• Notice to beneficiaries eligible to receive income from the trust or distributions from

the estate, at the time of delegation, shall be sufficient notice to all persons who may
join the eligible class of beneficiaries in the future.

• In the case of a minor, notice may be sent to a parent or legal guardian of the minor
• In the case of an otherwise incapacitated person, notice may be given to the

guardian of such person or to such person's donee under a durable power of
attorney that is sufficient to grant such authority.

If all the foregoing requirements are satisfied, the fiduciary shall not be responsible otherwise for 
the investment decisions or actions of the investment agent to which the investment functions are 
delegated. In performing a delegated function, the investment agent shall be subject to the same 
standards as the fiduciary The investment agent shall, by virtue of acceptance of its appointment, 
be subject to the jurisdiction of the courts of this state 

The section applies to all existing and future fiduciary relationships subject to the section, but only 
as to acts or omissions occurring after October 1, 1993. 

Apportionment of Estate Tax 

Section 733 817, F S., provides for apportionment of estate taxes Any estate or other death tax 
shall be apportioned in the following manner 

If a part of the estate passed under a will by reference to a specific property or in any other 
nonresiduary form, exclusive of property over which the decedent had a power of appointment as 
defined from time to time under the estate tax laws of the United States, the net amount of the tax 
attributable to it shall be charged to and paid from the residuary estate without requiring 
contribution from persons receiving the interests, except as otherwise directed by the governing 
instrument. In the event the residuary estate 1s msufficient to pay the tax attributable to the 
interests, any balance of the tax shall be equitably apportioned among the recipients of the 
interests in the proportions that the value of each interest included in the measure of the tax bears 
to the total of all interests so included, except as otherwise directed by the govemmg instrument 

If a part of the estate passed under the will as a residuary interest, exclusive of property over 
which the decedent had power of appointment, the net amount of tax attributable to it shall be 
equitably apportioned among the residuary beneficiaries in the proportions that the value of the 
residuary interest of each included in the measure of the tax bears to the total of all residuary 
interests so included, except as otherwise directed by the governing instrument When a residuary 
interest is a temporary interest, the tax attributable to it shall be charged to corpus and not 
apportioned between temporary and remainder interests 

If a part of the property concerning which the tax is levied or assessed is held under the terms of 
any trust created inter v1vos, then, unless the governing instrument dtrects otherwise 
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• If any portion of the trust is directed to pass or to be held in further trust by reference to
a specific property, or type of property, fund, sum, or statutory amount, or in any other
nonresiduary form, the net amount of the tax attributable to that portion must be charged
to and paid from the corpus of the residuary share of the trust without requiring
contribution from the nonresiduary interest or the persons receiving or benefiting from
that interest If the residuary portion of the trust is insufficient to pay the tax attributable
to all nonresiduary interests, any balance of the tax must be equitably apportioned among
the recipients of those interests in the proportions that the value of each interest included
in the measure of the tax bears to the total of all interest so included

• The net amount of the tax directly attributable to the residuary share of the trust, if any,
must be charged as follows: the net amount of the tax attributable to each residuary
temporary interest must be charged to that portion of residuary principal that supports
the temporary interest without apportionment, and the net amount of the tax attributable
to the balance of the residuary share must be equitably apportioned among the residuary
beneficiaries, by charge to the corpus of their interest in the proportions that the value of
the residuary interest of each included in the measure of the tax bears to the total of all
residuary interests included

Real property or mobile home homesteads that are exempt from execution by law shall be exempt 
from apportionment of taxes Persons taking an interest in the homesteads shall not be liable for 
apportionment of taxes on account of the homesteads. The net amount of the tax attributable to 
homestead property shall be paid from other assets of any trust or the estate subject to 
administration in the order as directed by the governing instrument or, absent this direction, in the 
following order 

• Property not disposed ofby the will or trust.

• Property passing as the residuary estate

• Property not specifically or demonstratively devised

• Property specifically or demonstratively devised

The balance of the net amount of the tax shall be equitably apportioned among, and paid by, the 
recipients and beneficiaries of the properties or interests, in the proportion that the value of the 
property or interest of each included in the measure of the tax bears to the total value of all the 
properties and interests included in the measure of the tax, except as otherwise directed by the 
governing instrument With respect to a temporary interest not in trust, the amount charged to the 
recipients or beneficiaries shall not be apportioned between temporary and remainder interests but 
shall be charged to and paid out of the corpus of the property or fund, except as otherwise 
directed by the governing instrument 
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Nothing herein contained shall be construed to require the personal representative or other 
concerned fiduciary to pay any estate, inheritance, or other death taxes levied or assessed by any 
foreign country, unless specific directions to that effect are contained in the will or other 
instrument under which the fiduciary is acting 

A direction against apportionment under this section may be explicit or implicit from the terms of 
the governing instrument, but must be clear and unequivocal, provided, however, that an implicit 
direction against apportionment is not sufficient to avoid the apportionment under state or 
applicable federal law unless the court also finds that the testator considered and made a 
deliberate and informed decision about the burden of taxation 

No personal representative or other fiduciary shall be required to transfer any property until the 
amount of any tax due from the transferee 1s paid or, if the apportionment of tax has not been 
determined, until adequate security is furnished for the payment The fiduciary shall not be 
required to distribute assets that he reasonably anticipates may be necessary to pay any state or 
federal taxes 

After the amount of all estate, inheritance, and death taxes is finally determined, the personal 
representative or other fiduciary shall petition for an order of apportionment and shall give formal 
notice of the petition and the heanng to all interested persons 

Underproductive Property 

Section 738 12, F S, provides for underproductive trust property If the total principal of a trust 
does not in any year yield a net income of at least 3 percent of its market value (including as 
income the value of any beneficial use of the property by the income beneficiary), the trustee shall 
pay to the income beneficiary an amount equal to 3 percent of the value of the principal, based 
upon the market value at the beginning of the calendar year. This amount shall be paid to the 
income beneficiary using the first principal cash available 

In the event of a termination or initiation of a trust, or the termination of a beneficial income 
interest of a trust, for a period of less than 12 months, the amount to be paid to the income 
beneficiary shall be prorated proportionately with the length of the time of his interest m the trust. 
Upon the sale of the property the income beneficiary shall not be entitled to any portion of the 
proceeds of sale, except any amount previously owing and unpaid from the 3 percent of pnncipal 
computation above sale shall be paid therefrom 

Ifby the terms of the trust any portion of the income is to be retained by the trustee or disposed 
of other than by payment to an income beneficiary, such portion of the amount determined in the 
3 percent of principal computation above shall be retained or disposed of as provided by the terms 
of the trust 
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The bill adds to s. 689 225(2) an additional element of the rule against perpetuities, that being that 
language in a governing instrument is inoperative to the extent that it produces a period of time 
that exceeds 21 years after the death of the survivor of the specified lives, if, in measuring a 
period from the creation of a trust or other property arrangement, that language seeks to disallow 
the vesting or termination of any interest or trust beyond, seeks to postpone the vesting or 
termination of any interest or trust until, or seeks to operate in effect in any similar fashion upon, 
the later of: 

• The expiration of a period of time not exceeding 21 years after the death of a specified
life or the survivor of specified lives, or upon the death of a specified life or the death of
the survivor of specified lives in being at the creation of the trust or other property
arrangement, or

• The expiration of a period of time that exceeds or might exceed 21 years after the death
of the survivor of lives in being at the creation of the trust or other property
arrangement

Probate 

The bill amends s 733 707, F S., by inserting the missing definition of the term "right of 
revocation" The term is defined as a power retained by the decedent, held in any capacity, to 
amend or revoke the trust and revest the principal of the trust in the decedent, or withdraw or 
appoint the principal of the trust to or for the decedent's benefit 

The bill amends s 737 308, F S, concerning the trustee's duty to file a notice of trust upon the 
death of the settlor to require that the clerk send a copy of any caveat filed regarding the settlor to 
the trustee, and send the notice of trust to any caveator, unless there is a probate proceeding 
pending and the personal representative and the trustee are the same 

The bill amends s 737.111, F S ,  to provide that it does not apply to trusts established as part of 
an employee annuity, an Individual Retirement Account, a Keogh Plan, or a retirement plan. The 
bill also establishes that the section does not apply to trust instruments executed prior to October 
1, 1995. 

The bill amends s 737 303(4)(c), F.S, by deleting the term beneficiary, thereby requiring that the 
trustee give the annual report and other specified reports only to the grantor during the grantor's 
lifetime The bill further amends this section to provide that the trustee is not required to provide 
the notice of the trustee's acceptance of the trust or the statement of accounts to any beneficiary 
who would be bound by an order binding on a representative of the beneficiary under s 731 303, 
if such notice or statement is provided to that representative. 
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The bill amends ss 733.707(1)(b) and 744.441(6), F.S, to increase the amount which a personal 
representative or a guardian may pay for reasonable funeral, interment, an grave marker expenses 
from $3,000 to $6,000 

Durable Power of Attorney 

The bill amends s 709 08, F S , to provide that a not-for-profit charitable corporation may act as 
an attorney in fact if the assets of the principal are not used in any way for the benefit of the 
corporation. 

Trustee's Attorney's Fees 

The bill amends s 737 2041, F S, to provide that a trustee and an attorney may agree to 
compensation different from that provided in the section The agreement is not binding upon a 
person who bears the impact of the compensation unless that person is a party to the agreement 
"or otherwise consents to be bound by the agreement." Compensation based upon the value of the 
trust assets and the income earned during initial administration is presumed to be reasonable total

compensation for all attorneys employed to advise the trustee during initial trust administration If 
a trustee retains an attorney for limited, specific legal services, compensation is to be as provided 
in the agreement If the agreement does not specify compensation, it is to be determined by the 
factors set out in the subsection providing for court determination of reasonable attorney 
compensa!lon Finally, the bill deletes references to corporate fiduciaries, thus subjecting 
corporate fiduciary trustees to the same provisions as other trustees 

Delegation of Investment Functions 

The bill amends s 518 112, F S , to provide that a fiduciary may delegate any part or all of the 
investment functions, with regard to acts constituting investment funcuons that a prudent mvestor 
of comparable skills might delegate under the circumstances, and with regard to all or part of 
those investment functions, to an investment agent pursuant to the provisions below if the 
fiduciary exercises reasonable care, judgment, and caution in selecting the investment agent, in 
establishing the scope and specific terms of any delegation, and in reviewing periodically the 
agent's actions in order to monitor overall performance and compliance with the scope and 
specific terms of the delegation 

These requirements notwithstanding, a fiduciary who administers an insurance contract on the 
lives of one or more persons may delegate specified investment functions, without any continuing 
obligation to review the agent's actions, to any one or more of a list of specific persons 
Additionally, until the contract matures and the policy proceeds are received, a fiduciary that 
administers insurance contracts under these provisions is not obligated to diversify nor allocate 
other assets, if any, relative to such insurance contracts 
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A fiduciary may delegate investment functions to an investment agent as above if 

• In the case of a guardianship, the fiduciary has obtained court approval.
• In the case of a trust or estate, the fiduciary has given written notice, of its intention to

begin delegating investment functions under this section, to all beneficiaries eligible to
receive distributions from the trust or estate within 30 days of the delegation unless such
notice is waived by the eligible beneficiaries entitled to receive such notice. This notice
shall thereafter, until or unless the beneficiaries eligible to receive income from the trust
or distributions from the estate at the time are notified to the contrary, authorize the
trustee or legal representative to delegate investment functions pursuant to this
subsection. The discretion to revoke the delegation does not imply any continuing
obligation on the part of a fiduciary administering life insurance contracts to review the
agent's actions
• Notice to beneficianes eligible to receive distributions from the trust or the estate, or

to their legal representatives, shall be sufficient notice to all persons who may join
the eligible class of beneficiaries in the future

• As used herein, "legal representative" includes one described in s 737 303, without
any requirement of a court order, an attorney-in-fact under a durable power of
attorney sufficient to grant such authority, a legally appointed guardian, or
equivalent under applicable law, any living, natural guardian of a minor child, or a
guardian ad !item

• Written notice must be by any form of mail or by any commercial delivery service
approved for service of process by the chief judge of the judicial circuit in which the
trust's principal place of business is located and which requires a signed receipt, as 
provided by law for service of process, or by an elisor as may be provided in the
Florida Rules of Civil Procedure

If all the foregoing requirements are satisfied, the fiduciary shall not be responsible otherwise for 
the investment decisions nor actions or omissions of the investment agent to which the investment 
functions are delegated In perfonning a delegated function, the investment agent shall be subject 
to the same standards as the fiduciary The investment agent shall, by virtue of acceptance of its 
appointment, be subject to the jurisdiction of the courts of this state 

Apportionment of Estate Tax 

The bill amends s 733 817, F S., to provide that the net tax attributable to the interests included 
in the measure of each tax shall be detennined by the proportion that the value of each interest 
included in the measure of the tax bears to the total value of all interests included in the tax 
measure However: 

• The net tax attributable to interests included by reason of s 2044 of the Internal Revenue
Code (IRC) shall be determined as provided in the IRC and the amount so determined
shall be deducted from the tax to determine the net tax attributable to all remaining
interests.
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• The foreign tax credit shall be allocated among the recipients of interests finally charged
with the payment of the foreign tax in reduction of any federal estate tax chargeable to
the recipients of the foreign interests, whether or not any federal estate tax is attributable
to the foreign interests

• The reduction in the Florida tax on the estate of a Florida resident for tax paid to other
states shall be allocated as follows

• If the tax paid on a property to another state is greater than or equal to the tentative
Florida tax attributable to the property, none of the Florida tax is attnbutable to the
property

• If the tax paid on a property to another state is less than the tentative Florida tax
attributable to the property, the Florida tax attributable to the property is the excess
of the tentative Florida tax over the tax payable to the other state

• Any remaining Florida tax shall be attributable to property included exclusive of
property taxable in other states

• The tax attributable to a temporary interest is regarded as attributable to the principal
that supports the temporary interest

Except as provided above or as otherwise directed in the governing documents, the net tax 
attributable to each interest shall be apportioned as follows 

• For property passing under the decedent's will

• The net tax attributable to nonresiduary devises shall be charged to and paid from
the residuary estate If the residuary estate is insufficient to pay the net tax
attributable to all nonresiduary devises, the balance of the tax shall be apportioned
among the recipients of the nonresiduary devises

• The net tax attributable to residuary devises shall be apportioned among the
recipients of residuary devises

• For property passing under the terms of a trust other than a trust created by the
decedent's will·

• The net tax attributable to nonresiduary interests shall be charged to and paid from
the residuary portion of the trust If the residuary portion is insufficient to pay the
net tax attributable to all nonresiduary devises, the balance of the tax shall be
apportioned among the recipients of the nonresiduary interests
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• The net tax attributable to residuary interests shall be apportioned among the
recipients of the residuary interests

• The net tax attributable to an interest in homestead property shall be apportioned against
the recipients of other interests in the estate or passing under any revocable trust

• This apportionment is to be made as if all recipients were taking under a common
instrument.

• If a court finds it inequitable to apportion the tax as directed by the statutes, it may
assess liability for the payment of taxes in the manner it finds equitable

• To be effective as a direction for payment of tax in a manner different from that
provided, the governing instrument must direct that the tax be paid from assets which
pass pursuant to the governing instrument

A personal representative or fiduciary is not to be required to transfer to a recipient any property 
which he or she reasonably anticipates may be necessary for payment of taxes nor to transfer any 
property until the amount of taxes due from the recipient is paid by the recipient. 

The personal representative may petition at any time for an order of apportionment If no 
administration has been commenced at any time after 90 days from the decedent's death, any 
fiduciary may petition for an order of apportionment in the court in which venue would be proper 
for admi ni strati on 

If the personal representative or fiduciary does not have possession of sufficient property 
otherwise distributable to the recipient to pay the tax apportioned to the recipient, the personal 
representative or fiduciary is to recover the deficiency from the fiduciary in possession of the 
property to which the tax is proportioned or from the recipient. 

A personal representative or fiduciary who has the duty of collecting the apportioned tax may be 
relieved of this duty by order of the court 

Any apportioned tax that is not collected shall be reapportioned as if the portion of the property 
to which the uncollected tax had been apportioned was exempt 

Undcrproductivc Property 

The bill amends s 738.12, F.S. on underproductive trust property Under the bill, if the total 
principal of a trust does not in any year yield a net income of at least 3 percent of its market value, 
instead of the trustee paying the income beneficiary an amount equal to 3 percent of the value of 
the principal, based upon the market value at the beginning of the calendar year, the trustee would 
pay the income beneficiary an amount equal to the excess of 3 percent of the value of the 
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principal, based upon the market value at the beginning of the calendar year, over the trust income 
paid to the income beneficiary in that year. 

The bill adds that, for purposes of the 3 percent calculation, a beneficiary is considered to be an 
income beneficiary only if the trust instrument is irrevocable and requires that the net income from 
the trust be paid to the beneficiary Payment under this subsection may not be made to a 
beneficiary who may receive trust income only in the discretion of the trustee 

The bill deletes the existing language on retention of a portion of the income by the trustee 

Effective Date 

The bill takes effect upon becoming a law, except that the section on apportionment of estate 
taxes takes effect October I, 1998, and applies to the estates of decedents dying on or after 
October I, I 998, and the section on underproductive property takes effect upon becoming law 
and is applicable to all trusts, whenever executed 

IV. Constitutional Issues:

A Municipality/County Mandates Restrictions. 

None 

B. Public Records/Open Meetings Issues·

None

C. Trust Funds Restrictions·

None

D. Other Constitutional Issues·

The bill specifically provides that the amendments to the underproductive trust property
statute are to be applicable to all trusts, whenever executed. Under the case law discussed in
below in Section VII, any such application which impaired pre-existing contracts would be
subject to constitutional challenge

Under the case law discussed in below in Section VII, the new element of the rule against
perpetuities would apply prospectively only Additionally, any attempt to apply this provision
to invalidate existing instruments would be subject to challenge as an unconstitutional
impairment of pre-existing contracts.
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V. 

VI. 

VII. 

Economic Impact and Fiscal Note: 

A. Tax/Fee Issues:

None.

B. Private Sector Impact

Indeterminate.

C. Government Sector Impact:

None.

Technical Deficiencies: 

None 

Related Issues: 

It is well established that in the absence of clear legislative expression to the contrary, legislation 
is presumed to operate prospectively e.g., Walker & LaBerge, Inc. v. Halligan, 344 So.2d 239, 
241 (Fla. 1977), Fleeman V. Case, 342 So 2d 815, 817 (Fla. 1977), and Dewbeny v. Auto­
Owners Insurance Company, 363 So 2d 1077, 1079 (Fla 1978) Additionally, Article I, Section 
10 of both the United States and Florida Constitutions prohibit the retroactive application of a 
statute when such application would impair the obligations of contract. See Fleeman, Dewberry, 
and Castellano v Cosgrove, 280 So 2d 676 (Fla 1973). 

The Castellano case is a good example of the application of this law to an attempted retroactive 
application of a statute. In January 1968, Nicholas Castellano executed a savings account 
discretionary revocable trust agreement with a savings and loan association, which issued a 
certificate of savings in the name of "Nicholas Castellano as trustee for Angela Castellano" 
Castellano, at 677 On July 1, 1969, a statute became effective which provided that when the 
settlor of a trust is the sole trustee, the trust instrument must be executed with the formalities for 
the execution of a will Id The legislation enacting the statute provided that it was to apply to 
trusts executed before, on, or after the effective date of the legislation Id Nicholas Castellano 
died intestate in September 1969, survived by his daughter, Angela Castellano, and his widow, the 
appellant Id Appellant contested the trust based on the new statute as the trust documents had 
not been executed in the presence of two verifying witnesses Id The trial court held the statute 
unconstitutional as applied to the preexisting trust as the trust agreement was a contract in being 
which could not be impaired under either the Florida or the Federal Constitution. Id. The Florida 
Supreme Court agreed and affirmed Id 
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Staff has received reports that some lawyers have contacted their clients who have trusts with 
testamentary aspects and informed them that s. 737 111 requires that they execute a new trust, for 
a fee 

VIII. Amendments:

None

Tlus Senate staff analysts does not reflect the intent or oflic1al position of the bill's sponsor or the Flunda Senate
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ly Representative Laurent 

A bill to be entitled 

HB 931 

An act relating to • durable power of attorney; 

a�ending s. 709.08, F,S,j authorizing certain 

corporations to act as an attorney in factj 

providing a li•itation; providing an effective 

date. 

al Be It Enacted by the Legislature of the State of Florida:

• 

10 Section 1. Subs■ction (2) of section 10,.oa, Florida 

11 Statutea, is amended to read: 

12 709,08 Durabl■ power of attorney.--

13 (2) WHO MA� SERVE AS ATTORNEY IN FACT.--Tbe attorney

14 in �act must b■ a natural person who is 18 years of age or 

�s older and is of sound mind, or a financial institution, as 

16 defin■d in chapter ,ss, with trust powers, having a place of 

17 business in this state and authorized to conduct trust 

18 business in this state. A not-for-profit corporation, 

19 organized for ch■rit1bl1 or r■lisious ourposes 1n this st■tl, 

20 which has gu■lifitd 1s ■ c0urt-1PP01ntod suardian Prior to 

21 January 1, 199t, 1nd which is I tax-,x,�Pt organization under 

22 2t u.s.c. s, 501Cc>C3), m■v •lso ■ct as ■n attornev in fact, 

23 Notwithstandina anv contrarv claus1 in the written pow1r of 

24 attorney, no assets of tht erinc1eal m■v be used for the 

25 btnefit of th, corpor1t1 attorney in fact. or its officers or 

26 directors-

27 

28 

19 

30 

31 

S■ction 2 This act ahall t■ke effect July 1, 1997. 

1 

CODIMG: Deletions ar• •t�iekenj additions ere �rlined. 
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