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Florida House of Represantatives - 1997 HB 55

By Representative Morse

A bill to be entitled
An act relating to child custody; amending s.
61.13, F.S8.; providing for consideration of
spousal or child abuse in custody proceedings;
reenacting ss. 39.408(3)(a) and 741.30(5)}(a),
F S., relating to disposition hearings 1in
dependency cases, and relating to temporary
injunctions in domestic violence cases, to
incarporate said amendment in references;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (k) of subsection (3) of section
61.13, Florida Statutes, 1s redesignated as paragraph (1), and
a newx paragraph (k) 1s added ta said subsection to read:

61 13 Custody and support of children; visitation
rights; power of court i1n making orders --

(3) For purpcses of shared parental responsibility and
primary residence, the best interests of the child shall
include an evaluation of all factors affecting the welfare and
interests of the child, including, but not lamited to:

) S r i abu

Section 2. For the purpose of incorporating the
amendment to s. 61.13, Florida Statutes, in references
thereto, the sections or subdivisions of Florida Statutes set
forth below are reenacted to read-

39.408 Hearings for dependency cases --

(3) DISPOSITION HEARING.--At the disposition hearing,
1f the court finds that the facts alleged in the petition for
dependency were proven in the adjudicatory hearaing, or if the

1
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Florida House of Representatives - 1997 HB S5
281-161A-97

parents have consented to the finding of dependency or
admitted the allegations in the petition, have failed to
appear for the arraignment hearing after proper notice, or
have not been located despite a diligent search having been
conducted, the court shall receive and consider a
predisposition study, which must be in wrating and presented
by an authorized agent of the department

(a) The predisposition study shall cover for any
dependent child all factors specified in s. 61.13(3), and must
also provide the court with the following documented
information:

1. An assessment defining the dangers and raisks of
returning the child home, including a description of the
changes in and resoclutions to the initial risks.

2. A description of what risks are still present and
what resources are available and will be provided for the
protection and safety of the child.

3. A description of the benefits of returning the
child home.

4. A description of all unresolved issues.

5 An abuse registry history for all caretakers,
family members, and individuals residing within the household.

6. The complete child protection team report and
recommendation or, if no report exists, a statement reflecting
that no report has been made.

7. All opinions or recommendations from other
professionals or agencies that provide evaluative, sccial,
reunification, or other services to the family.

8. The availability of eppropriate prevention and
reunification services for the family to prevent the removal
of the child from the home or to reunify the child with the

2
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Florida House of Representatives - 1997 HB 55
281-161A-97

family after removal, including the availability of family
preservation services through the Family Builders Program, the
Intensive Crisis Counseling Program, or both.

9. The inappropriateness of other prevention and
reunification services that were available.

10 The efforts by the department to prevent
out-of-home placement of the child or, when applicable, to
reunify the family if appropriate services were available,
including the application of intensive family preservation
services through the Family Builders Program, the Intensive
Crisis Counseling Program, or both.

11. FKhether the services were provided to the family
and child.

12. If the services were provided, whether they were
sufficient to meet the needs of the child and the family and
to enable the child to remain at home or te be returned home.

13. If the services were not provided, the reasons for
such lack of action.

14. The need for, or appropriateness of, continuing
the services 1f the child remains in the custody of the family
or if the child is placed outside the home.

1S. MHhether fanily mediation was provided

16. HKheother a multidisciplinary case staffing was
conducted and, if so, the results.

17. If the child has been removed from the home and
there is a parent who may be considered for custody pursuant
to s. 39.41(1), a recommendation as to whether placement of
the child with that parent would be detrimental to the child.

741.30 Domestic violence; injunction; powers and

duties of court and clerk; petition; notice and hearing;

3
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Florida House of Representatives - 1997 HB 55
281-161A-97

temporary injunction; issuance of injunction; statewide
verification system; enforcement.--

(5)(a) HWhen 1t appears to the court that an immediate
and present danger of domestic violence exists, the court may
grant a temporary injunction ex parte, pending a full hearing,
and may grant such relief as the court deems proper, including
an injunctaion:

1. Restraining the respondent from committing any acts
of domestic violence.

2. Awarding to the petitioner the temporary exclusive
use and possession of the dwelling that the parties share or
excluding the respondent from the residence of the petitioner.

3. ©On the same basis as provided in s. 61.13(2), (3),
(4), and (5), granting to the petitioner temporary custody of
a minor child or children.

Section 3. This act shall take effect upon becoming a

law.

P2 22239222338 3¢0¢8 023920 80¢9¢3¢3¢3¢3335% %333

HOUSE SUMMARY

Provides for the court to consider evidence of spousal
abuse or child abuse when evaluating the best interests
of the child in child custody proceedings under ch. 61,
F.S., relating to dissolution of marriage

This publication was produced at an average cost of 1.12 cents
per single pn;o in compliance with the Rules and for the
information of members of the Legislature and the publac.

4
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FLoriDA SENATE - 1997 SB 302

By Senator Harris

24-344-97

-y

A bill to be entitled

2 An act relating to injunctions and restralning

3 orders for domestic violence; amending s.

4 28,241, F.S.; limiting certain fees for

5 injunctions relating to domestic violence;

6 amending s. 741.30, F.S.; limiting total

7 charges for issuing or serving injunctions or

8 restraining orders relating to domestic

9 violence; providing an effective date.

10

11| Be It Enacted by the Legislature of the State of Florida:
12

13 Section 1. Subsection (5) of section 28.241, Florida
14} Statutes, 1996 Supplement, is amended to read:

15 28.24% Filing charges for trial and appellate
16| proceedings.——

—
~

(5) The fees prescribed in this section do not include
18| the service charges required by law for the clerk as provided
19| in s. 28.24 or by other sections of the Florida Statutes.

20) Service charges authorized by this section may not be added to
21| any civil penalty aimposed by chapter 316 or chapter 318. Fees
22| for injunctions concerning domestic violence shall be limited
23 as provided in s. 741.30({2)(3).

24 Section 2. Paragraph (a) of subsection (2) of section
251 741.30, Florida Statutes, 19%6 Supplement, is amended to read:
26 741,30 Domestic violence; injunction; powers and

27| duties of court and clerk; petition; notice and hearing;

28| temporary injunction; issuance of injunction; statewide

29| verification system; enforcement.--

30 (2)(a) Notwithstanding any other provision of law, the
31| total charge, including any administration fees, law

9
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enforcement agency charges, and court costs or service

charges, for any court to issue am injunction concerning
domestic violence under chapter 741 or_chapter_ 784 shall not

exceed $50. The total charge by any law enforcement agency to

serve an injunction or restraining order concerning violence

shall not exceed $20. The remaining $30 fee collected for an

1njunction under chapter 741 shall only be applied to the

initial $40 service charge collected by the clerk of the court

as provided in s. 28.241(1). In the event the victim does not
have sufficient funds with which to pay filing fees to the

D W ® N N Ww N

- -
-

clerk of the court or service fees to the sheriff or law

12) enforcement agency and signs an affidavit stating so, the fees
13| shall be waived by the clerk of the court or the sheriff or

14} law enforcement agency to the extent necessary to process the
15| petition and serve the injunction, subject to a subsequent

16} order of the court relative to the payment of such fees.

17 Section 3. This act shall take effect upon becoming a
18] law.
19
AARKKRARRAAR AR R A AR A Ak bk kbR k kbbb kRt
:3 HOUSE SUMMARY

22 Limits total charges for 1issuing or serving injunctions
23 gilie;giaégég 1§f ers relating to domestic violence. See
24
25
26
27
28
29
30
31
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Flerida Neuse of Representatives - 1997 CSIHB 87

8y the Committee en Fampily Law 8 Childrem and
Representatives Futch and Feeney

A bill to be entitled
Amn act relating to iamjunctions and restraining
erders for demestic violence; amending s.
28.241, F.8.; limiting certain fees for
injunctiems relating to domestic violence;
anending s, 741.830, F.8.; limiting tetal
charges for issuing er mserving injumctions or
restrainiag erders relating to domestic
violence; previding an effective date.

Be It Bnacted by the Legislature ef the State of Florida:

Section 1. Bubsectiea (5) of section 28.241, Florida
Statutes, 1996 Supplement, is ameaded to read:

28.241 Filing charges for trial amd appellate
preceedings.--

(s) .l'ho feas prescribed in this section do not include
the service charges reguired by law fer the clerk as previded
ia . 28.24 or by other sections of the Florida Statutes.
Service charges authorized by this section mey net bhe added te
any civil pemalty imposed by chapter 316 or chapter 318. Fees
fax dalupctions concerming dowestic violeace zhall ke limited

as axevided in 3. 741.30(2)(a).
Sectien 2. Paragraph (a) of subsectien (2) of sectieam

741.30, Flerida Statutes, 1996 Supplement, iz amended to read:

741.30 Demestic violence; injunction; powers and
duties of court and clerk; pstitiom; notice and hearing;
temporary injunction; issuamce of injunctien; statewide
verification system; enforcesent.--

(2)(a) Netwithstendiag anv ether mrovision of lau. ths

ietal charse, includins apy sdaioistration fees. lax
1
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Florida Nouse of Representatives - 1997 CS/HB 87
€06-100-97

anforcepent agency chaxses, and court cogts ot gervice
charees, for any court te issve an injunctien coucernine
dopegtic violeuce upder chapter 741 er chaster 784 shall not
sxceed 850, The tetal charee by any lay enforcement asency to
gerve an injunction or restrainins order coucerning vielence
abel) not excesd €20, The repainins fes collected for an
injunction under chapter 741 shall ealv be _avplied te the
initisl €40 secvice charse collected by the clerk of the ceurt

a3 orovided in ». 28.241(1). In the event the victim dees net
have sufficient funds with which to pay filing fees to the

clerk of the court or service fees to tha sheriff or law
enforcement agency and signs am affidavit stating so, the fees
shall be waived by the clerk of the court or the sheriff er
law enforcement agency to the extent necessary to process the
petition and merve the injunction, subject to a subsequent
order of the court relative to the payment of smuch fees.

Section 3. This act shall take effect upon becoming a
law.

EXXXXERERERXXAREREAA XX XX XA XA KA ARARRREX XXX

ROUSE SUMNARY

Lisits tetal charges for 1a:u1n! or serving injunctious
or restraining orders relating te demestic violence. Ses
bill for details.

2
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Florida House of Representatives - 1997 HB 87
By Representataive Futch

A bill to be entitled
An act relating to injunctions and restraining
orders for domestic vioclence; amending s.
28.241, F.S.; limiting certain feex for
injunctions relating to domestic violence;
amending s. 741.30, F.S.; limiting total
charges for issuing or serving injunctioens or
restraining orders relating to domestic

violence; provading an effective date.
Be It Enacted by the Legislature of the State of Florida.

Section 1. Subsection (5) of section 28.241, Florida
Statutes, 1996 Supplement, 1s amended to read.

28.241 Filing chargss for trial and appellats
proceedings.--

(S) The fees prescribed in this section do not include
the service charges required by law for the clerk as provaded
in s. 28.24 or by other sections of the Florida Statutes.
Service charges authorized by this section may not be added to

any civil penalty imposed by chapter 316 or chapter 318 fees

for injunctiops goncerning domestic violence shall be limjted
vided i 741.30(21(a).

Section 2 Paragraph (a) of subsection (2) of section
761.30, Florida Statutes, 1996 Supplement, 1s amended to read.
741 30 Domestic violence; injunction; powers and
duties of court and clerk; petition; notice and hearing;
temporary injunction; issuance of injunction; statswide

verification system; enforcement.--

(2)(a) tyit nding any ot rovision of law, th
1
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Florida House of Representatives - 1997 HB 87
531-130A-97

enforcement agency charqges, and court costs or service
charges, for any court to issue an injunction_concerming
domestic violence under chapter 741 or chapter 784 a no
exceed $50 _ The total charge by any law enforcement agency to
serve an injunction or restraining order concerning violence
shall not exceed $20. The remaining $30 fee collected for an
injunction under chapter 741 shall only be applied to the
initial 840 service charge collected by the clerk of the court
as _provided in s 28 241(1) In the event the victim does not

hase sufficient funds waith which to pay filing fees to the
clerk of the court or service fees to the sheriff or law
enforcement agency and signs an affidavit stating so, the fees
shall be waived by the clerk of the court or the sheriff or
law enforcement agency to the extent necessary to process the
petition and ssrve the injunction, subject to a subsequent
order of the court relative to the payment of such fees.
Section 3 Thas act shall take effect upon becoming a

law.

EEZERXEXREXFAEEIRY TAEAX KT RAMNEAXRN KKK S KKK S KK

HOUSE SUMMARY

Lamits total charges for issulng or serving lniunctzons
or restraining orders relating to domestic violence See
bill for details.

This publication was produced at an averags cost of 1.12 cents
per sxngle p-ge in compliance with the Rules and for the
information of members of the Legislature and the public.

2
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Florada House of Representatives - 1997

By Representative Lynn

A bill to be entitled
An act relating to weapons and firearms;
creating s. 790.233, F.5.; prohibiting a person
who has been issued an injunction against
committing acts of domestic violence or repeat
violence from possessing any firearm or
amnunition; providing a penalty; amending s.
741.30, F.5.; requiring that an injunction for
protection against domestic violence indicate
that possessing any firearm or ammunition is
prohibited; amending s. 741.3%, F.S.; providing
that 1t is a third-degree felony to possess a
firearm or ammunition following actual notice
of the injunction; amending s. 784.046, F.S.;
requiring that an injunction for protection
against repeat violence indicate that the
injunction is enforceable by law enforcement
officers in all counties and that possessing
any firearm or ammunition is prohibited;
amending =x. 784.047, F §.; providang that it 1=
a third-degree felony tao possess a firearm or
amnunition following actual notice of the
injunction; reenacting s. 901.15(6¢), F.S.,
reluting to lawful arrest by a law enforcement
officer without a warrant, to incorporate the
amendments to ss. 741.31, 784.047, F.S, an
references thereto; amending s. 790,06, F.5.;
provading that the Department of State may
issue a license to carry a concealed weapon or
firearm 1f the applicant has not had
adjudication of guilt withheld or imposition of

1
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Florida House of Representatives - 1997 HB 679

560-154A-97

sentence suspended for committing a violent
misdemeanor; authozizing the department teo
issue such a license i1f the applicant has not
been issued an injunction against committing
acts of domestic violence or acts af repeat
violence; requiring that the department suspend
such a license, or the processing of a license
application, if the licensee or applicant is
issued an injunction wgainst committing acts of
domestic violence or acts of repeat violence;
amending x. 790.065, F.S.; requiring that the
Department of Law Enforcement determine if a
potentiml buyer or transferee of a firearm has
been convicted of a violent misdemeanor or had
adjudication of guilt withheld or imposition of
sentence suspended for committing a violent

misdemeanor; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 790.233, Florida Statutes, is

created to read:

CODING: Daletions are sirieken; additions sre underlined.
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Florada House of Rapresentatives - 1997 HB 679
560-154A-97

U [¢) o
L. i folo :
the third dearee, punishsble a3 provided upder s 775.082, 3.

225.0083, or 3. 775.084.

Section 2. Paragraph (c) of subsection (6) of section
741.30, Florida Statutes, 1996 Supplement, 1s amended to read:

741.30 Domestic violence; injunction; powers and
duties of court and clerk; petition; notice and hearing;
temporary injunction; issuance of injunction; statewide
verification system; enforcement.--

(6}

(¢) A temporary or final Judgment on injunction for
protection against domestic violence entered pursuant to this
section myst shaii, on its face, indicate that

1. The injunction is valid and enforceable in all
counties of the State of Florada.

2. Law enforcement officers may use their arrest
powers pursuant to s. 901.15(6) to enforce the terms of the
anjunction.

] { | io hi |
gustodvy, possession, or control sany firesrm or gmmupation.

Section 3. Subsection (4) of section 741.31, Florida
Statutes, 1996 Supplement, is amended to read:

741.31 Violation of an injunction for protection
against domestic violence.--

(4)(9) A person who wilifully violates an injunction
for protection against domestic violence, issued pursuant to

s. 741.30, by:

3
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Florida House of Representatives - 1997 HB 679
560- 154A-97

3.¢a) Refusing to vacate the dwelling that the parties
share;

2.¢b) Going to the petitioner's residence, school,
place of employment, or e specified place frequented regularly
by the petitioner and any named family or household member;

3.¢c) Committing an act of domestic violence against
the petitioner;

4.¢d) Committing any other viclation of the injunction
through an intentional unlawful threat, word, or act to do
violencs to the petitioner; or

5.¢e) Telephoning, contacting, or otherwise
communicating with the petitioner directly or indirectly,
unless the injunction specifically allows indirect contact

through a third party

is guilty of a misdemeanor of the first degree, punishable as

provided in s. 775.082 or s. 775.083.

having in his or her care, custody, possession, or control any
m _or ammunition ter hav ecei agtu tice
the ini £

Section 4 Paragraph (d) is added to subsection (6) of
section 784.046, Florida Statutes, to read:

784.046 Action by victim of repeat violence for
protective injunction; powers and duties of court and clerk of
court; filing and form of petition; notice and hearing;
temporary injunction; issuance; statewide verification system;
enforcement. --

4
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Florida House of Representatives - 1997 HB 679
560-154A-97

($)

(d) A % Cinal ini L fo tocti
againat repeat violence entersd under thas section must, on
its £ indicate thet:

1. The anjunction iz valid and eaforceakle in all
countaey of the State of Florida.

2. Lav enforcement officers pay use their srrest
Royery pursuagt to 3. 901.15(6) to epnforce the terms of the
ind .

3. It iz s vaolation of 3, 790.233, and a third-desree
sustodv, possezasion, or control mny firearm or smmunition.

Section 5. Section 784 047, Floride Statutes, is
anended to read:

784.047 Penalties for violating protective injunction
against repeat violators.--

(1) A person who willfully violates an injunction for
protection against repeat violence, issued pursuant to s.
784.046, by:

(2)¢4) Refusing to vacate the dwelling that the
parties share;

(b)€2) Going to the petitioner's rssidence, school,
place of employment, or a specified place frequented regularly
by the petitioner and any named family or housshold member;

{c)€3) Committing an act of repeat violence against
the petitioner;

(4)€4) Committing any other violation of the
1njunction through an intentional unlawful threat, word, or
act to do violence to the petationer; or

(9)€5) Telephonang, contacting, or otherwise
communicating with the petitioner directly or indirectly,

5
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Florida House of Representatives - 1997 HB 679
560-154A-97

unless the injunction specifically allows indirect contact

through a third party;

is guilty of a misdemeanor of the first degree, punishable as
provided in s. 775 082 or s. 775.083.
is a violatio . 790 nd elon

the thi

78. rs. 77 r erso olate tem r

aving j is or her ¢a ugto sSsessi _or _control a
firsarm or ammunition., after having received actual notice of
the injunction.

Section 6. For the purpose of incorporating the
amendments made by this act to section 741.31, Florida
Statutes, 1996 Supplement, and section 784.047, Florida
Statutes, in references thereto, subsection (6} of sectien
901.15, Florida Statutes, 1996 Supplement, is reenacted to
read:

901.15 MWhen arrest by officer without warrant is
lawful.--A law enforcement officer may arrest a person without
a warrant when:

(6) There is probable cause to believe that the person
has committed a criminal act according to s. 741.31 or s.
784.047 which violates an injunction for protection entered
pursuant to s. 741.30 or s. 784.046, over the objection of the
petitioner, if necessary.

Section 7. Subsections {(2) and (3) of section 790.06,
Florida Statutes, are amended to read:

7%0.06 License to carry concealed weapon or firearm,--

(2) The Department of State shall issue a license if
the applicant:

6
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Florida House of Representatives - 1997 HB 679
560-1544-97

(a) Ix a resident of the United States or is a
consular security official of a foreign government that
maintains diplomatic relations and treaties of commerce,
friendship, and navigation with the United States and as
certified as such by the foreign government and by the
appropriate embassy in this country;

(b) 1Is 21 years of age or older;

(c) Does not suffer from a physical infairmity which
prevents the safe handling of a weapon or firearnm;

(d) Is not ineligible to possess a firearm pursuant to
s. 790.23 by virtue of having been convicted of a felony;

(e) Has not been committed for the abuse of a
controlled substance or been found guilty of a crime under the
provisions of chapter 893 or similar laws of any other state
relating to controllied substances within a 3-year period
immediately preceding the date on which the application is
submitted;

(f) Does not chronically and habitually use alcocholic
bevereges or other substances to the extent that his normal
faculties are impaired. It shall be presumed that an
applicant chronically and habitually uses alcoholic beverages
or other substances to the extent that his normal faculties
are impuired if the applicant has been committed under chapter
397 or under the provisions of former chapter 396¢ or has baen
convicted under s. 790.151 or has been deemed a habitual
offender under s, 856.011(3), or has had two or more
convictions under s. 316.193 or similar laws of any other
state, within the 3-year period immediately preceding the date
on which the application is submitted;

(g) Desires a legal means to carry a concealed weapon
or firearm for lawful self-defense;

7

CODING: Deletions are strieken; additions are underlined.




O 0 N o n H NN

G RNRN RN RN NN RN RN NN MR e e e e e e
- O 0 B N & W S W N = O OV ® N & m S WRN =~ o

Florida House of Representatives - 1997 HB 679
560-154A-97

(h) Demonstrates competence with a firearm by any one
of the following:

1. Completion of any hunter education or hunter safety
course approved by the Game and Fresh Hater Fish Commission or
a similar agency of another state;

2. Completion of any National Rifle Association
firearms safety or training course;

3. Completion of any firearms safety or training
course or class available to the general public offered by a
law enforcement, junior college, collese, or privats or public
institution or organization or firearms training school,
utilizing instructors certified by the National Rifle
Association, Criminal Justice Standards and Training
Commission, or the Department of State;

4 Completion of any law enforcement firearms safety
or training course or class offered for security guards,
investigators, special deputies, or any division or
subdivision of law enforcement or security enforcement;

5. Presents evidence of equivalent experaence with a
firearm through participation in organized shooting
competition or military service;

6. Is licensed or has been licensed to carry a firearm
in this state or a county or municipality of this state,
unless such license has been revoked for cause; or

7. Completion of any firearms training or safety
course or class conducted by a state-certified or National

Rifle Association certified firearms instructor;

A photocopy of a certificate of completion of any of the

courses or classes; or an affidavit from the instructor,

school, club, organirzation, or group that conducted or taught
8
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said course or class attesting to the completion of the course
or class by the applicant; or a copy of any document which
shows completion of the course or class or evidences
participation in firearms competition shall constitute
evidence of qualification under this paragraph;

(i) Has not been adjudicated an incapacitated person
under s. 744.331, or similar laws of any other state, unless 5
years have elapsed since the applicant‘s restoration to
capacity by court order;

(3j) Has not been committed to a mental institution
under chapter 394, or similar laws of any other state, unless
the applicant produces a certificate from a licensed
psychiatrist that he has not suffered from disability for at
least 5 years prior to the date of submission of the
application; and

(k) Has not had adjudication of guilt withheld or
inposition of sentence suspended on any felony or vijolent
misdemeanor unless 3 years have elapsed since probation or any
other conditions set by the court have been fulfilled, or the
record has been sealed or expunged; and:

(1) Has not been issued an injunctjon that 3s
currently in force apd effect and that restrains the applicant

m _committi s domest vio ce or act spea
violence.

{(3) The Department of State phall may deny a license

1f the applicant has been found guilty of , had adjudicatjon of
g;glg withheld for, or had jmposition of sentence suspended

fgr one or more crimes of violence constituting a misdemeanor,

unless 3 years have elapsed since probation or any other

conditions set by the court have been fulfilled; or the record

has been semled or expunged. The Depariment of State ghell;-oz
9
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may revoke a license if the licensee has been found guilty of,
= = ) _bad
2entence usrended for one or more crimes of violence within
the preceding 3 years. The department shall, upon
notification by a law enforcement agency, a court, or the
Florida Department of Law Enforcement and subsequent written
verification, suspend a license or the processing of an
application for a license 1f the licensee or applicant is
arrested or formally charged with a crime that which would
disqualxfy such person from havang a license under this

section, until final disposition of the case. The depariment

olepc

Section 8. Subsections (1) and (2) of section 790.065,
Florida Statutes, 1996 Supplement, are amended to read:

790.065 Sale and delivery of firsarms.--

(1) A No licensed importer, licensed manufacturer, or
licensed dealer pay not shaii sell or deliver from his
inventory at his licensed premises any firearm to another
person, other than a licensed importer, licensed manufacturer,
licensed dealer, or licensed collector, until he has:

(a) Obtained a completed form from the potential buyer
or transferee, which form shall have heen promulgated by tha
Department of Law Enforcement and provided by the licensed
importer, licensed manufacturer, or licensed dealer, which
shall include the nama, date of birth, gender, race, and
social security number or other identification number of such
potential buyer or transferee and has inspected proper

10
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(c)1. Review any records available to it to determine
whether the potential buyer or transferee has baen indicted or
has had an information filed against him for an offense that
is a felony under either state or federal law, or, as mandated
by federal law, has had an injunction for protection against
domestic violence entered against the potential buyer or
transferee under = 741,30, has had an injunction for
protection against repeat violence entered against the
potential buyer or transferee under s. 784.046, or has been
arrested for a dangerous crime as specified in s,
907.041(4)(a) or for any of the following enumerated offenses:

a. Criminml anarchy under ss. 876.01 and 876.02.

b. Extortion under s. 836.0S5.

Explosives violations under s. 552.22(1) and (2).

c.

d. Controlled substances violations under chapter 893.
e. Resisting an officer with violence under s. 843.01.
f. MNeapons and firearms violations under this chapter.
g. Treason under s. 876.32.

h. Assisting self-murder under s. 782.08.

i. Sabotage under s. 876.38.

j. Stalking or aggravated stalking under =. 784.048.

If the review indicates any such indictment, information, or
arrest, the department shall provide to the licensee a
conditional nonapproval number.

2. Hithin 24 working hours, the department shall
determine the dizposition of the indictment, information, or
arrest and inform the licensee as to whether the potential
buyer is prohibited from receiving or possessing a firearm.

For purposes of this paragraph, "working hours"™ means the

13
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hours from 8 a.m. to 5 p.m. NMonday through Fraday, excluding
legal holidays.

3. The office of the clerk of court, at no charge ta
the department, shall respond to any department request for
data on the disposition of the indictment, infarmation, or
arrest as soon as possible, but in no svent later than 8
working hours.

4. The depariment shall determine as quickly as
possible withan the allotted time period whether the potential
buyer is prohibited from receiving or possessing a firearm.

S. If the potential buyer is not so prohibited, or if
the department cannot determine the disposition information
within the allotted time period, the department shall provade
the licensee with a conditional approval number.

6. If the buyer is so prohibited, the conditional
nonapproval number shall become a nonapproval number.

7. The department shall continue its attempts to
obtain the disposition information and may retain a record of
all approval numbers granted without sufficient disposition
information. If the department later obtains disposition
information which indicates:

a. That the potential buyer is not prohibited from
owning a firearm, it shall treat the record of the transaction
in accordance with this section; or

b. That the potential buyer is prohibited from owning
a firearm, 1t shall immediately revocke the conditional
approval number and notify local law enforcement.

8. During the time that disposition of the indictment,
information, or arrest is pending and until the department is

notified by the potential buyer that there has been a final

14
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disposaition of the indictment, information, or arrest, the
conditional nonapproval number shall remain in effect.

Section 9. This act shall take effect July 1, 1997.

P22 2222ttt et ettt

SENATE SUMMARY

Prohibits possessing or having within one's control a
firearm or ammunition after being issued a temporary or
final injunction nglinst committing acts of domestic
violence or acts of repeat violence. Provides that it is
a third-degree felony to possess or have control of a
firearm or ammunition after receiving actual notice of
the injunction. Requires that any such injunction must
state, on 1ts face, that possessing a firearm or
ammunition 1s prohibited. Provides that the Department of
State may not issue a license to carry a concealed weapon
or firearm to a person who has been issued an injunction
against gommitting acts of domestic violence or acts of
repeat violence. Provides that the department may not
issue a license to carry a concealed wongon or firearm to
a person who has had adjudication of guilt withheld or
imposition of sentence suspended for a violent
wmisdemeanor within the past 3 years. Requires that the
department suspend a license to carry a concealed weapon
or firearm, or the processing of an application for such
a license, if the licensee or applicant has been issued
an 1njunc€ion against committing acts of domestic
violence or acts of repeat violence.

Thas publication was produced at an average cost of 1.12 cents

er single plge in compliance with the Rules and for the
information of members of the Legislature and the public.

15
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By Representative Villalobos

A bill to be entitled
An act relating to protection against domestic
violence; amending s. 44.102, F.S.; providing
that a case is not referable to family
nediation if the court fainds there has been a
history of domestic violence; amending s
61.13, F.S., relating to chald custody and
support; providing for creation of a rebuttable
presumption of detriment to a child upon
evidence of a parent's conviction of a felony
involving domestic violence; providing for
evidence of spousal or child abuse to be
considered by the court as evidence of
detriment to the child; amending s. 741.28,
F.S ; redefining "domestic violence” ta include
kidnapping and false imprisonment and other
specified criminal offenses resulting in
physical injury or death of one family or
household member by another, regardless of
whether the perpetrator was or is residing in
the same dwelling unit; amending s. 741.30,
F.S.; provading for court orders to protect the
children of the domestic violence victim's
manor children; revising the period during
which injunctive relief remains effective;
providing for motion to modify or dissolve
injunction by either party; providing for
indication of specified information on the face
of a temporary or final judgment for protection
against domestic violence; amending s. 741.31,
F.S5.; defining the offense of willfully

1
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violating a foreign protection order accorded
full faith and credit by specified acts;
providing penalties; creating s. 741 315, F.S.;
requiring that an injunction for protection
against domestic violence issued by a 'court of
a foreign state,” as defined, be accorded full
faith and credit; providing exceptions;
providing for availability of a registration
procedure to protected persons; providing
duties of the Florida Department of Law
Enforcement and sheriffs and other local law
enforcement officers with respect to
registration and enforcement of foreign
protection order; providing certain immunity
from civil and criminal liability to law
enforcement officer and officer's employing
agency; defining the offense of intentionally
providing a law enforcement officer with a copy
of protection order known to be invalid or
denying having been served with protection
order when served; providing penalties;
amending s. 784.046, F.S., relating to action
by victim of repeat violence for protective
injunction; providing certain immunity fcom
civil and criminal liability to law enforcement
officer and officer's employing agency;
revising period of duration of injunctive
relief; amending s. 784.047, F.S., relating to
penalties for violating protective injunction
against repeat violators; defining offenses of
willfully violating a foreign protection order
2
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accorded full faith and credit by committing
specaified acts; providing penalties; amendang
s. 901.15, F.S., relating to caircusstances when
arrest by officer without warrant is lawful;
providing conforming terminology and cross
references; providing certain immunaty from
civil laability to law enforcement officer;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Bection 1 Paragraph (b) of subsection (2) of section
44.102, Florida Statutes, 1996 Supplement, 1s amended to read:

44.102 Court-ordered mediation.--

(2) A court, under rules adopted by the Supreme Court:

(b) In circuits in which a family med:iation program
has been established and upon a court finding of a dispute,
shall refer to mediation all or part of custody, visitation,
or other parental responsibility issues as defined in s.
61.13. A court shall not refer any case to mediation if it
finds there has been a significant hastory of domestic
violence abuse-that-wouid-compromise-the-mediation-precess.

Section 2. Paragraph (b) of subsection (2) of section
61.13, Florida Statutes, 1996 Supplement, is amended to read:

61.73 Custody and support of children; visitation
rights; power of court in making orders.--

(2)

(b)1. The court szhall determine all matters relating
to custody of each minor child of the parties in accordance
With the best interests of the child and in accordance with
the Uniform Child Custody Jurisdiction Act It is the publac

3
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policy of this state to assure that each minor child has
frequent and continuing contact with both parents after the
parents separate or the marriage of the parties is dissolved
and to encaurage parents to share the rights and
responsibilities, and joys, of childrearing. After considering
all relevant facts, the father of the child shall be given the
same consideration as the mother in determining the primary
residence of a child irrespective of the age or sex of the
child

2. The court shall order that the parental
responsibility for a minor child be shared by both parents
unless the court finds that shared parental responsibility
would be detrimental to the child. YThe-court-shaii-consider
evidence-of-spousai-or-chiid-abuse-as-evidence-of-detriment-to
the-child:-The-court-shail-consider Evidence that a parent has
bean convicted of a felony of the thjrd second degree or
higher 1nvolving domestic violence, as defined in s 741.28
and chapter 775, createg as a rebuttable presumption of
detriment to the child. If the presumption is not rebutted,
shared parental responsibility, including visitation,
residence of the child, and decisions made regarding the
child, shall not be granted to the convicted parent. However,
the convicted parent shall not be relieved of any obligation
to provide financial support. If the caurt determines that
shared parental responsibilaty would be detrimental to the
child, zt may order sole parental responsibility and make such

arrangements for visitation as will best protect the child or

abused spouse from further harm. espective o conviction
offe the existence of i
rotectiol i dome st vi ce, t o 12 consider
q
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a. In ordering shared parental responsibility, the
court may consider the expressed desires of the parents and
may grant to one party the ultimate responsibility over
specific aspects of the child’'s welfare or may divide those
responsibilities between the parties based on the best
interests of the child. Areas of responsibility may include
primary residence, education, medical and dental care, and any
other responsibilities whach the court finds unique to a
particular family.

b The court shall order "sole parental
responsibility, with or without vasitation raghts, to the
other parent when 1t is in the best interests of" the manor
chald.

c. The court may award the grandparants visitation
rights of a minor child if it is an the child’'s best interest.
Grandparents shall have legal standing to seek judicial
enforcement of such an award. Nothing in thas section shall
require that grandparents be made parties or given notice of
dissolution pleadings or proceedings, nor shall grandparents
have legal standing as "contestants™ as defined in s. 61.1306.
No court shall order that a child be kept waithin the state or
jurasdiction of the court solely for the purpose of permitting
visatation by the grandparents.

3. Access to records and information pertaining to a
minor child, ancluding, but not limited te, medical, dental,
and school records, shall not be denied to a parent because
such parent is not the child's primary residential parent.

Section 3. Subsection (1) of section 741.28, Florida
Statutes, is amended to read:

5
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761.28 Domestic violence; definitions.--As used in ss.
741.28-741.31:

(1) '"Domestic violence” means any assault, aggravated
assault, battery, aggravated battery, sexual assault, sexual
battery, stalking, aggravated stalking, kidnappine, false
imprigsonment, or any criminal offense resulting in physical
injury or death of one family or household member by another
who-is-er-was-residing-in-the-same-single-dwelliing-unit.

Section 4. Paragraphs (al, (b), and (c) of subsection
(6) of section 741.30, Florida Statutes, 1996 Supplement, are
amended to read:

741.30 Domestic violence; injunction; powers and
duties of court and clerk; petition; notice and hearing;
temporary injunction; issuance of injunction; statewide
verification system; enforcement.--

(6)(a) Upon notice and hearing, the court may grant
such relief as the court deems proper, including an
injunction:

1. Restraining the raspondent from committing any acts
of domestic violence.

2. Awarding to the petitioner the exclusive use and
possession of the dwelling that the parties share or excluding
the respondent from the residence of the petitioner.

3. On the same basis as provided in chapter 61,
awarding temporary custody of, or temporary visitation rights
with regard to, a minor child or children of the parties.

4. On the same basis as provided in chapter 61,
establishing temporary support for a minor child or chaldren
or the petitioner.

S. Ordering the respondent to participate in
treatment, intervention, or counseling services.

6
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6. Orderang such other relief as the court deems
necessary for the protection of a victim of domestic violence,
9k any pinor ghildren of the victim., including injunctions or
directives to law enforcement agencies, as provided in this
sectaon.

(b) Any relief granted by the injunction i3 effective
for a term of not Jeas than ) vesr ond unti} further order of
the court. shaii-be-grantod-for-a-fixed-per:iod-not-to-exceed-1
yoar;-uniess-upon-petition-of-the-victim-the-caurt-extends-the
injunctaon-for-successive-fixed-periods-not-to-exceed-1-year-
Broad-discretien-resides-with-the-court-tc-grant-an-extenszen
after-censidering-the-circumstances: Ejther party may move at
any time to modify or diggolve the injupction. No specific
allegations are required. Such relief may be granted in
addition to other civil or criminal remedies.

(c) A temporary or final judgment on injunction for
protection against domestac violence entered pursuant to thas
section shall, on its face, indicate that:

1. The injunction is valid and enforceable in all
counties of the State of Florida

2. Law enforcement officers may use their arrest
powers pursuant to s. 901,15(6) to enforce the terms of the
injunctzon.

3. The gourt had jurisdictaon over the parties and
natter under the lews of Floride mnd that reasonsble notice

d unj iven t o in
¥hom_the oxrder i3 gought jufficient to protect that peryon's

4. The dute reagpondent was gerved with the temporagy
o final opder. if obtsinable.

7
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Section §5. Subsection (4) of section 741.31, Florida
Statutes, 1996 Supplement, is amended to read:

741.31 Violation of an injunction for protection
against domestic violence --

(4) A person who willfully violates an injunction for

protection against domestic violence; issued pur=uant to =.

741.30, or a foreidn protection order mccorded ful) faith and

credit pursuant to s. 741.305, by:
(a) Refusing to vacate the dwelling that the parties

share;

(b) Going to the petitioner's residence, school, place
of employment, or a specified place frsquented regularly by
the petitioner and any named family or household member;

(c) Committing an act of domestic violence against the
petitioner;

(d) Committing any other violation of the injunction
through an intentional unlawful threat, word, or act to do
violence to the petitioner; or

(o) Telephoning, contacting, or otherwise
communicating with the petitioner directly or indirectly,
unless the injunction specifically allows indirect contact

through a third party

is guilty of a misdemeanor of the first degree, punishable as=
provided in s. 775.082 or s. 775.083.
Section 6. Section 741.315, Florida Statutes, is

created to read:

741.315 Recognition of foreign protection orders.--

(1) Ay used jn this secti the term "cou
foreign state’ me a court of compete urisdjction of
e of the Unjt t ather t ide;
8
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ia; an Indian ibe; com e terrj [)
possession of the United States.
u 18 U.S.C. s. 65, wn injunctj fo
protection against domestic violence issued by a court of a
i ed ayth and dit b °

courts of this state and enforced by a law enforgement agency

as af it were the order of = Florida coupt jissued under s,
741.30, s. 741.31, s. 784.046, s. 784.047, or s.

901.15(6)-(8). Ex parte foreign injunctions for protection are
not eligible for enforcement under this section unless notice
unj ard have bee: vided within the time
reguired by the foreign state or tribal law, and ip any gvent
ithi a ine a e order is issu sufficie
o 's d righ
3) Notwithstanding s. 55.505 or any other ision

esidence in thj te_no
registration of foreign jinjunctions for protectjon shall be

equired for enforcement of thjs order by this state

fa to regist order shall not be a
impediment to its enforcement. However, jin order to assist law
enforcement and the courts in enforcement of n
injunctions for protection, the following registratio
rocedure shall be available t rotected persons w old
orders from a court of a foreign state.

(a) A protected person may present a certified copy of
a foreign order of protection to any sheriff in this state and
request that the same be registered in the injunction
registry. It is not necessary that the protected psrson
register the foreign order in the protected person's county of
resadence. Venue is proper throughout the state. The protected
pecson must swear by affidavit, that to the best of the

L
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protocted pergon‘s knowledge and belief., the attached
certified copy of the foreign order. docket pumber
taieisieiiiec..., issued in the state of ........ on
beon._guperseded bv_any other order.

(b)_ The sheriff shall examine the certified copy of
regastry, notaing thet it 1s 8 foreign ordor of protectjon. If
pnot appsront from the face of the certified cgpy of ths

' rd t 1 1 fo t C

whether the order wag served on the respondent. The Florida
ce 0 i a 0|
cor_forei I of tocti The g} (f ghall sgsi
case_pymber and give the protected person a receipt showing
{strat { tho forei ior i tate, T hall
bo no_fee for regjstration of s foreien order.

gcourt sre prohibited from disclozang the location of a

petitionor seekipa to enforce or register s foreidn order.
(42(a) Law enforcement officers shall enforce foreign

wnsn_n_u_&hm_:m_m a _court of

U, I ti t] o
. fo ®. i 1 £3
o i (] la

cugtod isi i

aupport. As to thoge provisions onlv. enforcopent mav be
obtained upon domegtication of the foreign order purgusnt to
10
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d attachment™ regquiring the jmmedi stur
of a child.
(4 efore enforci reign protectio rder, a la

rotection order shal ot be required a3 a conditio

f enforcement, provided that a conflictin rtified co is
ent or the ipdjvidu, inst whom
enforcement is sought.
officer ghal e reasonable
efforts to verify servijce of process.
ist rcement vic

best of petjtioner’'s knowledge, responde was served with the

sexvice; respondent told petitioner he was served; another

amed person told titioner respondent was seryedi ox

ondent told petitioner he knows o e content of the
order and date of the return hearing.
2. By respondent: Respondent syears that he was or
was not served with the order.
(e) Enforcement and arrest for violation of a foreign
protection order shall be consistent with the enforcement of

orders issued in this state.

f A law enforcement officer acting an good faith

under this section and the officer’'s employing agency shall be
Ammune from all liability, caivil or craminal, that might

imposed b agso the offjcer's o
"
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30 v i o
[T) i r j i bl
provided in x. 77%.982 or 3, 775.003.

(6) In the event 18 U.5.C. 3. 2265 i3 held to be

i i 2 voj

Section 7. Subsaction (7) of section 784.046, Florida
Statutes, is amended, and subsection (11) is added to said
section, to read:

784.046 Action by victim of repeat violence for
protective injunction; powers and duties of court and clerk of
court; filing and form of petition; notice and hearing;
temporary injunction; issuance; statewide verification system;
enforcement .-~

(7) Upon notice and hearing, the court may grant such
relief as the court deems proper, including an injunction:

(a) Enjoining the respondent from committing any acts
of violence.

12
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(b) Ordering such other relief as the court deems
necessary for the protection of the petitioner, including
injunctions or directives to lau enforcement agencies, as

provided in this section.

€c) Any relief granted by the injunction is effective for a
1 r_and untail ther o of th

court shail-be-granted-for-a-fixed-period-not-to-exceed-4
year;-uniess-upon-petition-of-the-victim-the-court-extends-the
injunctaon-fer-successive-fixed-perisds-not-te-exceed-1-year.
Such relief may be granted in addition to other civil or
criminal remedies.

c) A temporary or final judgm on unction fo

protection agajnst repeat violence entered pursuant tg this

The inju i is vali d _enforcea in al

counties of the State of Florida.

. Law enforcement officers may use their arres
powers pursuant to s, 901.15(6) to enforce the terms of the
injunction.

€11) A law enforcement officer acting in good faith
under this section and the officer's emploving agency shal]l be
immune from all liability, civil or crimanal, that might

imposed b ason o e officer’

: i i i ut th visions of thi
section.

Section 8. Section 784.047, Florida Statutes, is
amended to read:

784.047 Penalties for violating protective injunction
against repeat viclators.--A person who willfully violates an
injunction for protection against repeat violence, or a

13
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1ssued pursuant to s. 784.046, by:

(1) Refusing to vacate the dwelling thet the perties
shere;

(2) Going to the petitioner's residence, school, place
of employment, or a specified place frequented regularly by
the petitioner and any nemed family or hausehold member;

(3) Committing an act of repeat violence against the
petitioner;

(4) Committing any other violation of the injunction
through an intentional unlawful threat, word, or act to do
violence to the petitioner; or

(5) Telephoning, contacting, or otherwise
communicating with the petiticner darectly or indirectly,
unless the injunction specifically allows indirect contact

through a third party;

gommity is-guiity-of a misdemeanor of the first degree,
punishable as provided in =. 775.082 or =. 775.083.

Sectaion 9. Subsections (&), (7), and (8) of section
901.15, Florida Statutes, 1996 Supplement, are amended to
read:

901.15 HKhen arrest by officer without warrant is
lauwful.--A law enforcement officer may arrest a person without
a warrant when:

(6) There is probable cause to believe that the person
has comnitted a criminal act according to s. 741.31 or s.
784.047 which violates an injunction for protection entered,
or 3 forej ro ti d, c 1
pursuant to =. 741.30 or s. 784 046, over the objection of the
petitioner, if necessary.

14
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(7) There is probable cause to believe that the person
has committed:

(a) An act of domestic violence, as defined in s.
741.28;

(b) Child abuse, as defined in s. 827.64(2) and (3);
or

{c) Any battery upon another person, as defined in s.

784.03.

Hith respect to an arrest for an act of domestic violence, the
decision to arrest shall not require consent of the victim aor
consideration of the relationship of the parties. A law
enforcement officer who acts in good faith and exercises due
care in making an arrest under this subsection,_ under_s.
241.31(4) or s. 784.047, o ursuant to oreign er of
protection is immune from civil liability that otherwise might
result by reason of hais or her action.

(8) He has probable cause to believe that the person
has knowingly committed an act of repeat violence in violation
of an injunction for protection from repsat violence entered,

otectio ccorde ith and credi
pursuant to 5. 784.046.
Section 10. This act shall take effect October 1,

1997.

15
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ettt e ed st iteed it teeseeestettte ety

HOUSE SUMMARY

Provides that a case is not referable to family mediataion
if the court finds there has been a history of domestic
violence. Provides for creation of a rebuttable
prosun?txon of detriment to a child upon evidence of a
parent's conviction of a felony involving domestic
violence. Provaides for evidence of spousal or child abuse
as evidence to bs considered by the court as evidence of
detriment to the child.

Redefines "domestic violence"” to include kidnapping and
false imprisonment and other specified criminal offenses
resultan 1n hysical injury or death of one family or
househol or by another, regardless of whethar the
gerpetrntor Wwas or is residing in the same dwelling unit.
rovides for court orders ta protect the children of the
domestic violence victim's minor children. Revises the
gerlod during which injunctive relief remains affective.
rovides for motion to modify or dissolve injunction by
either tlrty Provides for indication of specified
information on the face of a temporary or final judgment
for protection against domestic violence. Befines t
offense of willfully v1ollt1ng foreign protection order
accorded full faith and credit by committing specified
acts. Provides penalties. Requires that an 1njunctxon for
protection against domestic violence issued by a "court
of a foreign state,” as defined, be accorded full faith
and credit. Provxdos exceptxons Provides for
availability of a registration procedure to protected
ersons. Provides duties of the Florida Department of Law
nforcement and sheriffs and other local lauw enforcement
officers with respect to registration and enforcament of
foreign protection order. Provides certain immunity from
civil and criminal liability to law enforcement officer
and officer’s employing agency. Defines the offense of
intentionally :rov;dxng a law enforcement officer with a
copy of protection order known to be invalid or denying
h-vana been served wWith protection order when served.
Provides penalties.

Revises specified provisions relating to action by victim
of repeat violence for protoctxvo 1n§unctzon Defines
offenses of wxllfu11¥ violating a foreign protection
order accorded full faith and credit by committing
specified acts. Provides penalties. Provides certain
immunity from civil and criminal liability to law
enforcerment officer and officer's ontloyxng agency.
Revises period of duration of injunctive relief.

Revises provisions relating to circumstances when arrest
by officer without warrant is lawful to provide
conforming terminology and cross references. Provides
c;;taln imnunity from civil liability to law enforcement
officer.

16
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A bill te be entitled
An act relating to weapons and firearas;
creating =. 790.238, F.5.; prohibiting a person
who has been issued an injunction against
compitting acts of domestic violence from
pessessing any firearm or ammunitiom; providing
penalties; providing am exception for law
enforcement officers; amending =. 741.30, F.8.;
requiring that a final injunction for
protection against domestic violence indicate
that pessessing any firearm or ammunition is
prohibited; amending s. 741.31, F.8.; providing
that it is a first degree misdemeanor to
violate a final injunction by poszsessing a
firearm er asmunitien; previding an sxceptien
for law enfercement officsrs; amending s.
901.15, F.5.; providing for arrest without
warrant under certain circumstances when there
is probable cause to believe that the person
has committed a crime in violation of specified
provisions prohibiting possession of firearm or
ampunition by person restrained by final
injunctien from committing acts ef demestic
vielence; amending =. 790.06, F.S., relating to
issuance by the Department of State of licenss
to carry a concealed weapoa or firears;
revising qualifications for such license to
include restrictions that the applicant has not
had adjudication of guilt withheld or
impesition of sentence suspended for committing
a misdemeaner crime of demestic violence within

1
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a specified period and is not enjoined from
committing acts of domestic violence or repeat
violence; requiring denial or revocation of
such license under specified circumstances;
requiring that the department suspend such
licenss, or the processing of the license
application, if the licensee or applicant is
issued an injunction against committing acts of
domestic violence or acts of repeat violencs;
amending s. 790.065, F.S.; removing obsolete
proviszions; requiring that the Department of
Law Enforcement determine if a potential buyer
or transferee of a firearm has been convicted
of a misdemeanor crime of domestic violence or
had adjudication of guilt withheld or
imposition of sentence suspended for committing
a misdemeanor crime of domestic violence;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 790.233, Florida Statutes, is

created to read:

ir i chibited

r, i i in itting

tg of d tic viol . Jties. -
) o 3 re ody ,
t i _if the
d agtrajnine that person
from compittine acty of dopestic violence, issued under s.
281,30,
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£2)__4 perzon who viglates aubsection (1) commits a
misdemeanor ef the first desres. pynizhable as provided in .
278,082 op 3. 775,003,

£3) It is the intent of the Lesislature that the
are congistent with federal law. Accordinsly. this section
ahall not seply fo state or locsl lav enforsepeni officers who
perferping official dutiexz ou behalf of that state or local
lay enforcepent agency. ualess probibited by that law
snforcepent officer's agency.,

Section 2. Paragraph (f) is added to subsection (&) of
section 741.30, Florida Statutes, 1996 Supplement, to read:

741.30 Domestic violence; injunction; powers and
duties of court and clerk; petition; notice and hearing;
temporary injunction; issuance of injunction; statewide
verification system; enforcemeat.--

6)

inst domestic viol tered thi i

Section 3. Subsection (4) of section 741.31, Florida
Statutes, 1996 Supplement, is amended to read:

761.31 Violation of an injunction for protection
against domestic violence.--

(4)(a) A person who willfully violates an injunction
for protection against domestic violence, issued pursusnt te
s. 741.30, by:

3
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A1.€a)? Refusing to vacate the dwelling that the parties
share;

2,.€b3 Going to the petitioner's residence, school,
place of employment, or a specified place fregquented regularly
by the petitioner and any named family or household member;

3.€c) Comnitting an act of domestic violence againxt
the petitioner;

4,¢d) Committing any other violation of the injunction
through an intentional unlawful threat, word, or act ta do
violence to the petitioner; or

$.€e? Telephoning, contacting, or otherwise
communicating with the petitioner directly or indirectly,
unless the injunction specifically allows indirect contact

through a third party

conmits is-guilty-of a misdemeanor of the first degrwe,
punishable as provided in 2. 775.082 or s. 775.083.

(b)1, It is s violation ef §. 790.233, and g
nizderannor of the first dearee. punishable as provided in .
7 jolat i

injunction for protection asejnst domestic violence by baving
in_his or her care, custodv, pogsepgion, of control any

firearm or amsunition.
. i t of i -
isebilits 4 . ¢ £3 ; njti

are conviztent with federal law, Accordinsly, this parasraph
shall net svply to stato or Jocsl law snforcerent officers who
receive or pozgesy a firearm or smmunition for uge in
performine officisl dyties on behalf of that gtate or local
daw_enforcement sgency, unless prohjbjted by that law
snforcement officex's asency.

&
CODING: Dsletions are siricken; additions are underlined.




® ® N & b N+

W NN NN N DD DD DN DN M e e o d e e
o O W N eSS WD MO W N M NN O

Florida House of Representatives - 1997 CS/HB 679
182-822-97

Section 4. Subsection (8) of section 901.15, Florida
Statutes, is amended to read:

901.15 Khen arrest by officer without warrant is
lawful.--A law enforcement officer may arrest a person without
a warrant when:

(&) There is probable causs to believe that the person
has committed a criminal act according to 2. 790.233 of to =.
741.31 or =. 784.047 which violates an injunction for
protection entered pursuant to s. 741.30 or s. 784.046, over
the objection of the petitioner, if necessary.

Section S. Subsections (2) and (3) of smection 790.06,
Florida Statutes, are amended to read:

790.06 Licease to carry concealed weapon or firearm.--

(2) The Department of State shall issue a license if
the applicant:

(a) 1s a resident of the United States or is a
consular security official of a foreign government that
maintains diplomatic relations and treaties of commerce,
friendship, and navigation with the United States and is
certified as such by the foreign government and by the
appropriate ambazsy in this country;

(b) Is 21 years of age or older;

{c) Does not suffer from a physical infirmity which
prevents the safe handling of a weapon or firearm;

(d) Is not ineligible to possess a firearm pursuant to
2. 790.23 by virtue of having been convicted of a felony;

(e) Has not been committed for the abuse of a
controlled substance or been found guilty of a crime under the
provisions of chapter 893 or similar laws of any other =state

relating to controlled substances within a 3-year period

S
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immediately preceding the date on which the application is
submnitted;

(f) Does net chronically and habitually use alcoholic
beverages or other substances to the extent that his normal
faculties are impaired. It shall be presumed that an
applicant chronically and habitually uses alcoholic beverages
or other substances to the extent that his normal faculties
are impaired if the applicant has been committed under chapter
397 or under the provisions of former chapter 39¢ or has been
convicted under =. 790.151 or has been deemed a habitual
offender under =x. 856€.011(3), or has had two or more
convictions under s. 316.193 or similar laws of any other
state, within the 3-year period immediately preceding the date
on which the applicatien is submitted;

(g) Desires a legal msans to carry a concealed weapon
or firearm for lawful sslf-defense;

{(h) Demonstrates competence with a firearm by any one
of the following:

1. Completion of any hunter education or hunter safety
course approved by the Game and Fresh Hater Fish Commission or
a similar agency of another stats;

2. Completion of any National Rifle Association
firearms safety or training course;

3. Completion of any firearms safety or training
course or class available to the general public offered by a
law enforcement, junior college, college, or private or public
institution or organization or firearms training school,
utilizing instructors certified by the National Rifle
Association, Criminal Justice Standards and Training

Commission, or the Department of State;

6
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4., Completion of any law enforcement firearms safety
or training course or class offered for security guards,
investigators, special deputies, or any division or
subdivision of law snforcement or security enforcement;

$. Presents evidence of equivalent experience with a
firearm through participation in organized shooting
competition or military service; ’

6. I=s licensed or has heen licensed to carry a firearm
in this state or a county or municipality of this state,
unleszs such license has been revoked for cause; or

7. Completion of any firearms traiaing or safety
course or class conducted by a state-certified or National

Rifle Associatiom certified firearms instructor;

A photocopy of a certificate of completion of amy of the
courses or classes; or an affidavit from the instructor,
school, club, organization, or group that conducted or taught
said course or clasz attesting to the completion of the course
or class by the applicant; er a copy of any document which
shous completion of the course or class or evidences
participatien im firearms compstition shall censtitute
evidence of qualification under this paragraph;

(i) HNas not been adjudicated an incapacitated person
under =. 744.331, or similar laws of mny other state, unless §
years have elapsed since the applicant’s restoration to
capacity by court order;

(J) Has not been committed to a mental imstitution
under chapter 394, er similar laws of any other state, unless
the applicant preduces a certificate from a licensed
psychiatrist that he has not suffered from disability for at

7
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least 5 years prior to the date of submission of the
application; and

(k) MHas not had adjudication of guilt withheld or
imposition of sentence suspended on any felony or misdemsmpor
srine of domestic violence unless 3 years have elapsed since
probation or any other conditions set by the court have been
fulfilled, or the record hes bsen sealed or expunged; and-

@ 4 ) . N injuncti thet
cyrrently in_force and effect and that restrains the applicant
from commjtting scts of domestic violence of acts sf repest
me‘.. "

(3) The Department of State ghall may deny a license
if the applicant has been found guilty of, had adjuydication of
Suilt yithheld for. or had ispogition of gentence suspended

for one er more crimes of violence constituting a misdemeanor,
unless 3 years have elapsed since probation or any other
conditicns set by the court have been fulfilled; or the record
has been sealed or of St 3-er
may revoke a license if the licensee has been found guilty of,
Zsntence suspeuded for one or more criwes of violence within
the preceding 3 years. The department shall, upon
notification by a law enforcement agency, a court, or the
Florida Department of Law Enforcement and subsequent written
verification, suspend a license or the processing of an
application for a license if the licensse or applicant is
arrested or formally charged with a crime that which would
disqualify such person from having a license under this
section, until final disposition of the case. The departpent
for a license if the licensee or spplicant is issued an

8
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injunction that restrains the licsnsee or spplicant from
comnitting acts of dopestic violence or acts of repest
violence,

Section 6. Subsections (1) and (2) of section 790.06S5,
Florida Statutes, 199¢ Supplement, are amended to read:

790 .0 65 Sale and delivery of firearms.--

(1) A Ne licensed importer, licensed manufacturer, or
licensed dealer pay not shali sell or deliver from his
inventory at his licensed premises any firearm to another
person, other than a licensed importer, licensed manufacturer,
licensed dealer, or licensed collector, until he has:

(a) Obtained a completed form from the potential buyer
or transferee, which form shall have been promulgated by the
Department of Law Enforcement and provided by the licensed
importer, licensed manufacturer, or licensed dealer, which
shall include the name, date of birth, gender, race, and
social security number or other identification number of such
potential buyer or transferee and has inspected proper
identification including an identification containing a
photograph of the potential buyer or transferse.

(b)4: Collected a fee from the potential buyer for
processing the criminal history check of the potential buyer.
The fee shall be $8. The Department of Law Bnforcement shall,
by rule, establish procedures for the fees to be transmitted
by the licensee to the Department of Law Enforcement. All much
fees shall be deposited into the Department of Law Enforcement
Operating Trust Fund, but shall be segregated from all other
funds deposited into such trust fund and must be accounted for
separately. Such segregated funds must not be used for any
purpose other than the operation of the criminal history
checks required by this section. The Department of Law

9
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Eaforcement, each year prior to February 1, shall make a full
acceunting of all receipts and expenditures of such funds to
the President of the Senate, the Speaker of the House of
Representatives, the majority and minerity leaders of each
kouse eof the Legislature, and the chairs of the appropriatiens
cemnitteas of each house of the Legislaturs. In the event
that the cusulative ameumt ef funds collected exceeds the
cunsulative amount of expenditures by more tbam ¢2.5 million,
excess funds may be uwzed for the purpose of purchasing soft
bedy armor for law enforcement officers.
g2:--Fer-the-1995-1996-fiscal-year-eniy;-if-the
camuiative-ancunt-ef-funds-ceiiected-sxceeds-the-cunuiative
ansunt-ef-expenditures-by-mere-than-62:5-niilion;-64:5-niiiien
of - such-excess-funds-may-be-transferred-te-the-Cenerai-Revenue
Pund:-This-subparagraph-is-repeaied-en-Juiy-1;-1996:

{c) Requested, by means of a toll-free telephone call,
the Departmeat of Law Enforcement to conduct a check of the
information as reported and reflected in the Florida Crime
Infermation Center and National Crime Information Center
systens ax ef the date of the request.

(d) Received a unique appreval number for that inquiry
from the Department ef Law Enfercement, and recerded the date

and such nusber on the consent fernm.

Newever, if the person purchasiag, or receiving delivery of,
the firears is a holder of a valid concealed weapons or
firearms licenss pursuant te the provisions of s. 790.06 or
holds am active certification frem the Criminal Justice
Standards and Training Commizsien az a "law saforcement
efficer,™ a "correctional officer,” or a "correctional
prebation officer™ as defined in s. 943.10(1), (2), (3), (6),
10
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(7), (8), or (9), the provisions of this subsection do not
apply.

(2) Upon receipt of m request for a criminal history
record check, the Department of Law Enforcement shall, during
the licensee's call or by return call, forthwith:

(a) Review criminal history records to determine if
the potentiml buyer or transferee has bheen convicted of a
felony or migdemeanor cripe ef depestic violence and is
prohibited from receipt or possession of a firearm pursuant to
8. 790.28 or has had adjudication of guilt withheld or
imposition of sentence suspended on any felony oy nisdepesnor
stime of dopestic violence unless 3 years have elapsed since
probation er any other conditions set by the court have been
fulfilled or expunction has occurred.

(b) Inform the licensee making the inquiry either that
records demonstrate that the buyer or transferee is so
prohibited and provide the licensee a nonapproval number, or
provide the licensee with a unique approval number.

(c)1. Review any records available to it to determine
whether the potential buyer or transferes has been indicted or
has had an information filed against him for an offense that
is a felony under either state or federal law, or, as mandated
by federal law, has had an injunction for protection against
domestic violence entered against the potential bhuyer or
tranzferee under s. 741.30, has had an injunction for
protection against repeat violence entered against the
potential buyer or transferee under s. 784.046, or has been
arrested for a dangerous crime as specified in s.
907.041(4)(a) or for any of the following enuserated offenses:

a. Criminal anarchy under ss. 876.01 and 876.02.

b. Extortion under s. 836.0S.

1
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c. Explosives violations under =. 552.22(1) and (2).
d. Centrolled substances violations under chapter 8%3.
e. Resisting an efficer with violence under s. 843.01.
f. MWeapons and firearms violationz under this chapter.
g. Treason under s. 876.32.

h. Assisting self-surder under s. 782.08.

i. Sabotage under s. 876.38.

J. Stalking or aggravated stalking under s. 784.048.

If the review indicates any such indictment, information, or
arrest, the departwent shall provide to the licensee a
conditional nonapproval number.

2. MWithin 24 working hours, the department shall
determine the disposition of the indictment, information, or
arrest and inform the licensee as to whether the potential
buyer is prohibited from receiving or possessing a firearm.
For purposes of this paragraph, "working hours™ means the
hours from 8 a.n. to 5 p.n. Nenday through Friday, excluding
legal holidays.

3. The office of the clerk of court, at no charge to
the department, szhall respond to any department request for
data on the disposition of the indictment, information, or
arrest as soon as possible, but in no event later than 8
working hours.

4. The department shall determine as quickly as
posmible within the alletted time periocd whether the potential
buyer iz prohibited from receiving or possessing a firearm.

5. If the potential buyer is not so prohibited, or if
the department cannot determine the disposition information
within the allotted time period, the departsment shall provide
the liceasee with a conditional approval number.

12
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6. If the buyer is so prohibited, the conditional
nonapproval numker shall become a nonapproval number.

7. The department shall continue itz attempts to
obtain the disposition inforsation and may retain a record of
all approval numbers granted uithout sufficient disposition
information. If the department later obtains disposition
information which indicates:

a. That the potential buyer is not prohibited from
owning a firearm, it shall treat the record of the transaction
in accordance with this section; or

». That the potential buyer is prohibited from owning
a firearm, it shall immediately revoke the conditional
approval nusber and notify local law enforcement.

8. During the time that disposition of the indictment,
information, or arrest is pending and until the departwment is
notified by the potential buyer that there kas been a final
disposition of the indictment, information, or arrest, the
conditional nonapproval number shall remain in effect.

Section 7. This act shall take effect July 1, 1997.
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By the Committee on Family Law & Children and
Representativex Morse, Feeney and Cenztantine

A bill to be entitled
An act relating to child custody; amending s.
61.13, F.5.; providing for consideration of the
child's primary caretaker, domestic violence,
or child abuse in custody proceedings;
reenacting s=. 39.408(3)(a) and 741.30(S)(a),
F.S., relating to dispesition hearings in
dependency cases, and relating to temporary
injunctiens in domestic violence cases, to
incorporate said amendment in references;

providing an effective date.
Be It Enmacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (2) ef section
61.13, Florida Statutes, 1996 Supplement, iz amended, and
paragraph (k) of subsectien (3) of said section is
redesignated as paragraph (m), and new paragraphs (k) and (1)
are added to said subsection, to read:

61.13 Custody and support of children; visitation
rights; power of court in making orders.--

(2)

(b)1. The court shall determine all matters relating
to custody of each miner child of the parties in accordance
with the best interests of the child and in accordamce with
the Uniform Child Custody Jurisdiction Act. It iz the public
policy of this state to assure that each minor child has
frequent snd continuing contact with both parents after the
parents separate or the marriage of the parties is dissolved
snd to encourage parents te share the rights and
responsibilities, and jeys, ef childrearing. After considering
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all relevant facts, the father of the child shall be given the
same conzideration as the mother in determining the primary
residence of a child irrespective of the age or sex of the
child,.

2. The court shall order that the parental
responsibility for a minor child be shared by both parents
unless the court finds that shared parental responsibility
would be detrirental to the child. The court shall consider
evidence of dopestic violence speaszai or child sbuse as
evidence of detriment to the child. The court shall consider
evidence that a parent has been cenvicted of a felony of the
second degree or higher involving demestic violence as defined
in 3. 741.28 and chapter 775, as a rebuttable presumption of
detriment to the child. If the presumption is not rebutted,
shared parental responsibility, including visitation,
residence of the child, and decisions made regarding the
child, shall not be granted to the convicted parent. Mowever,
the convicted parent shall not be relieved of mny ohligation
to provide financial support. If the ceurt determines that
shared parental responsibility would be detrimental to the
child, it may order sole parental responsibility and make such
arrangements for visitation as will best protect the child or
abused spouse from further harm.

a. In ordering shared parental responsibility, the
court may consider the expressed desires of the parents and
may grant to one party the ultimate responsibility over
specific aspects of the child's welfare or may divide those
responsibilities between the parties based on the best
interests of the child. Areas of responsibility may include

primary residence, education, medical and dental care, and any

2
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other responsibilities which the court fimds unique to a
particular family.

b. The court shall order "sole parental
responsibility, with or without visitation rights, to the
other parent when it is in the best interests of™ the minor
child.

c. The court may award the grandparents visitatioam
rights of a minor child if it is in the child's best interest.
Grandparents shall have legal standing to seek judicial
enforcement of such sa award. Nothing in this sectioa shall
require that gramdparents bhe made parties or given notice of
dissolution pleadings or proceedings, nor shall grasdparents
have legal standing az "contestants” as defined in s. 61.1306.
No court shall order that a child be kept within the state or
jurisdiction of the court selely for the purpose of permitting
vigitation by the grandparents.

3. Access to records and information pertaining to a
minor child, including, but not linited to, medical, dental,
and schoel records, shall not be denied to a parent because
such parent is not the child's primary residential parent.

(3) For purposes of shared parental responsibility and
primary residence, the best interests of the child shall
include an evaluation of all factors affecting the welfare and
interests of the child, including, but not limited to:

- ) i —HaS
the child's pripacy carstaker.

Q)._Evidence sf domestic vielence or shild abuse.

Section 2. For the purpose of incorporating the
anendment to 3. 61.13, Florida Statutes, in references
thereto, the sections or subdivisions of Florida Statutes set
forth belew are reenacted to read:

3
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39.408 HNMearings for dependency cases.--

(3) DISPOSITION HEARING.--At the disposition hearing,
if the court finds that the facts alleged in the petition for
dependency were proven in the adjudicatory hearing, or if the
parents have consented to the finding of dependency or
admitted the allegations in the petition, have fmiled to
appear for the arraignment hearing after proper notice, or
have not been located despite a diligent search having been
conducted, the court shall receive and consider a
predisposition study, which must be in writing and presented
by an authorized agent of the department.

(a) The predisposition study shall cover for any
dependent child all factors specified in s. 61.13(3), and must
also provide the court with the following documented

information:
1. An assessment defining the dangers and risks of
returning the child homs, including a description of the

changes in and resolutions to the initial risks.

2. A description of what risks are still present and
what resources are available and will be provided for the
protection and safety of the child.

3. A description of the benefits of returning the
child home.

. A description of all unresolved issues.

5. An abuse registry history for all caretaksrs,
family members, and individuals residing within the household.
6. The cemplete child protection team report and
recommendation or, if no report existz, a statement reflecting

that no report has been made.

&
CODING: Deletions are strieken; additions are underlinsd.




* 0 N & n NN

e e
» W N H o

16
17
18
19
20
21
22
23
24
2%
26
27
28
29
50
31

Florida Mouse of Representatives - 1997 cs/u8 SS
606-101-97

7. All opinions or recommendations from other
professionals or agencies that provide evaluative, social,
reunification, or other services to the family.

8. The availability of appropriate prevention and
reunification services for the family to prevent the removal
of the child from the home or to reunify the child with the
femily after removal, including the availability of family
preservation services through the Family Builders Program, the
Intensive Crisis Counseling Program, or both.

9. The inappropriateness of other prevention and
reunification services that were available.

10. The efforts by the department to prevent
out-of-home placement &f the child or, when applicable, to
reunify the family if appropriate services were available,
including the application of intensive family preservation
services through the Family Builders Program, the Intensive
Crisis Counseling Program, or hoth.

11. Nhether the services were provided to the family
and child.

12. 1If the services were provided, whether they were
sufficient to meet the needs of the child and the family and
to enable the child to remain at home or to be returned howe.

13. If the services were not provided, the reasens for
such lack of action.

14. The need for, or appropriateness of, continuing
the services if the child remains in the custody of the family
or if the child is placed outside the home.

15. Whether family mediation was provided.

16. Whether a multidisciplinary case staffing was

conducted and, if so, the results.

5
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17. 1If the child has been removed from the home and
there is a parent who may be censidered for custody pursuant
to 5. 39.41(1), a recemmendation as to whether placement of
the child with that parent would be detrimental to the child.

741.30 Domestic violence; injunction; powers and
duties ef court and clerk; petition; notice amd hearing;
temporary injunction; issuance of injunctien; statewide
verification system; enforceasnt.--

(5)(a) %hen it appears te the court that an immediate
and present danger of domestic violence sxists, the court may
grant a tesporary injunction ex parte, pending a full hearing,
and may grant such relief es the court deeas proper, including
an injunction:

1. Restraining the respondeat frem cemmitting any acts
of domestic violence.

2. Awarding to the petitiener the temporary exclusive
use and possession of the dwelling that the parties share or
excluding the respondent from the residence of the petitioner.

3. On the same basiz as provided in s. €1.13(2), (3),
(4), and (5), granting to the patitioner temporary custody of
a miner child or children.

Section 3. This act shall take effect upon becoming a
law.

6
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By Senator Silver

38-878-97
A bi1ll to be entitled

2 An act relating to child custody; amending s.

3 61.13, F.S.; providing for consideration of

4 spousal or child abuse in custody proceedings;

5 reenacting ss. 39.408(3)(a) and 741.30(5)(a),

6 F.S., relating to disposition hearings 1in

7 dependency cases, and relating to temporary

8 injunctions 1in domestlic violence cases, to

9 incorporate said amendment in references;

10 providing an effective date.

11

12| Be It Enacted by the Legislature of the State of Florida:
13
14 Section 1. Present paragraph (k) of subsection (3) of
15| section 61.13, Florida Statutes, 1996 Supplement, is

16y redesignated as paragraph (1), and a new paragraph (k) is
17| added to that subsection to read:

18 61.13 Custody and support of children; visitation’
19| rights; power of court in making orders.--

N
(=]

(3) For purposes of shared parental responsibility and

N
-

primary residence, the best interests of the child shall

N
N

include an evaluation of all factors affecting the welfare and

N
W

interests of the child, including, but not limited to:

(k) Evidence of spousal or child abuse.

Section 2. For the purpose of incorporating the

NN
AN )

amendment to section 61.13, Florida Statutes, 1996 Supplement,

N
-~

in references thereto, paragraph (a) of subsection (3) of

N
@©

section 39.408, Florida Statutes, is reenacted to read:

~N
Vel

39.408 Hearings for dependency cases.——

w
o

(3) DISPOSITION HEARING.--At the disposition hearing,

w
-

if the court finds that the facts alleged in the petition for

1
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dependency were proven in the adjudicatory hearing, or if the
parents have consented to the finding of dependency or
admitted the allegations in the petition, have failed to
appear for the arraignment hearing after proper notice, or
have not been located despite a diligent search having been
conducted, the court shall receive and consider a
predisposition study, which must be in writing and presented
by an authorized agent of the department.

(a) The predisposition study shall cover for any

O W O N N N bW N

-

dependent ch:ild all factors specified in s. 61.13(3), and must

-
-

also provide the court with the following documented

information:

- .-
w

1. An assessment defining the dangers and risks of

—
'

returning the child home, including a description of the

-
(5]

changes in and resolutions to the initial risks.

-
[<a)

2. A description of what risks are still present and

-
~)

what resources are available and will be provided for the

-
0

protection and safety of the chiild.

-
Ye]

3. A description of the benefits of returning the

N
Q

ch1ld home.

~
-

4. A description of all unresolved issues.

N
N

5. An abuse registry history for all caretakers,

N
W

family members, and individuals residing within the household.

~N
>

6. The complete child protection team report and

[ %)
L]

recommendation or, if no report exists, a statement reflecting

[N
(=)

that no report has been made.

N
3

7. All opinions or recommendations from other

[
-]

professionals or agencies that provide evaluative, social,

N
0

reunification, or other services to the family.

w
(=]

8. The availability of appropriate prevention and

w
-

reunification services for the family to prevent the removal

2
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of the child from the home or to reunify the child with the
family after removal, including the availability of family
preservation services through the Family Builders Program, the
Intensive Crisis Counseling Program, or both.

9. The inappropriateness of other prevention and
reunification services that were available.

10. The efforts by the department to prevent
out-of-home placement of the child or, when applicable, to

reunify the family 1f appropriate services were available,

O W M ~N o U1 & W N

-

including the application of intensive family preservation

-
—_

services through the Family Builders Program, the Intensive

-
N

Crisis Counseling Program, or both.

13 11. Whether the services were provided to the family
14 and child.

15 12. If the services were provided, whether they were
16| sufficient to meet the needs of the child and the family and
17] to enable the child to remain at home or to be returned home.
18 13. If the services were not provided, the reasons for
19| such lack of action.

20 14. The need for, or appropriateness of, continuing

21| the services if the child remains in the custody of the family
22| or if the child is placed outside the home.

23 15. Whether family mediation was provided.

24 16. Whether a multidisciplinary case staffing was

25| conducted and, if so, the results.

26 17. If the child has been removed from the home and

27| there is a parent who may be considered for custody pursuant
28) to s. 39.41(1), a recommendation as to whether placement of

28| the child with that parent would be detrimental to the child.
30

31
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'l Any other relevant and material evidence, including other
written or oral reports, may be received by the court in its
effort to determine the actiom to be taken with regard to the
child and may be relied upon to the extent of its probative

value, even though not competent in an adjudicatory hearing.

2

3

4

S

6| Except as provided in paragraph (2){(c), nothing in this

7] section prohibits the publication of proceedings in a hearing.
8 Section 3. For the purpose of incorporating the

9| amendment to section 61.13, Florida Statutes, 1996 Supplement,
0l in references thereto, paragraph (a) of subsection (5) of

11} section 741.30, Florida Statutes, 1996 Supplement, is

12| reenacted to read:

13 741.30 Domestic violence; injunction; powers and

14) duties of court and clerk; petition; notice and hearing;

15| temporary injunction; issuance of injunction; statewide

16| verification system; enforcement.——

17 (S)(a} When it appears to the court that an immediate
18] and present danger of domestic violence exists, the court may
19| grant a temporary injunction ex parte, pending a full hearing,
20| and may grant such relief as the court deems proper, including
21| an injunction:

22 1. Restraining the respondent from committing any acts
23| of domestic violence.

24 2. Awarding to the petitioner the temporary exclusive
25 use and possession of the dwelling that the parties share or
26| excluding the respondent from the residence of the petitioner.
27 3. On the same basis as provided in s. 61.13(2), (3),
28) (4), and (5), granting to the petitioner temporary custody of
29| a minor child or children.

30 Section 4. This act shall take effect upon becoming a

31| law.
4

CODING: Words stricken are deletions; words underlined are additionms.



FLORIDA SENATE - 1997 SB 1006
18-878-97

KRARRRRARRERRERRAKRR AR A AR ARR R AR R AR AN AR AAR

LEGISLATIVE SUMMARY

Provides for the court to consider evidence of spousal
abuse or child abuse when evaluating the best interests
of the child in child custody proceedings under ch. 61,
F.S., relating to dassolution of marriage.
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By Senator Kurth

15-284B-97
| A bill to be entitled
2! An act relating to weapons and firearms;
3 creating s. 790.233, F.S.; prohibiting a person
4: who has been issued a final injunction against
5| committing acts of domestic violence or repeat
6 violence from possessing any firearm or
7| ammunition; providing a penalty; amending s.
8 749.30, F.S.; requiring that a final injunction
9 for protection against domestic violence
10/ indicate that possessing any firearm or
11 ammunition is prohibited; amending s. 741.31,
12 F.S.; providing that it is a first-degree
13 misdemeanor to possess a firearm or ammunition
14 following actual notice of the injunction;
15 amending s. 784.046, F.S.; requiring that an
16 injunction for protection against repeat
17 violence indicate that the injunction is
18 enforceable by law enforcement officers in all
19 counties; requiring that a final injunction for
20 protection against repeat violence indicate
21 that possessing any firearm or ammunition is
22 prohibited; amending s. 784.047, F.S.;
23 providing that it is a first-degree misdemeanor
24 to possess a firearm or ammunition following
25 actual notice of the injunction; reenacting s.
26 901.15(6), F.S., relating to lawful arrest by a
27 law enforcement officer without a warrant, to
28 incorporate the amendments to ss. 741.31,
29 784.047, F.S, in references thereto; amending
30 s. 790.06, F.S.; providing that the Department
31 of State may issue a license to carry a

1
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1 concealed weapon or firearm if the applicant

2 has not had adjudication of guilt withheld or

3 imposition of sentence suspended for committing

4 a violent misdemeanor; authorizing the

5 department to issue such a license if the

6 applicant has not been issued a final

7 injunction against committing acts of domestic

8 violence or acts of repeat violence; reguiring

9 that the department suspend such a license, or
10 the processing of a license application, if the
1 licensee or applicant is issued a final
12 injunction against committing acts of domestic
13 violence or acts of repeat violence; amending
14 s. 790.065, F.S.; requiring that the Department
15 of Law Enforcement determine if a poteantial
16 buyer or transferee of a firearm has been
17, convicted of a violent misdemeanor or had
18 adjudication of guilt withheld or imposition of
19 sentence suspended for committing a violent
20y misdemeanor; providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 790.233, Florida Statutes, is
25| created to read:
26 2 P ion f£i x oy
27| pr i i |4 n_injunction in
28 1en ngl =
29, n not h in hi r car
30| pogsession, or control any firearm or ammunition if the person
31 h n § fin niunction ins itein f:

2
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{(a) Domestic violence, 1issued under s. 741.30; or
(b) _Repeat violence, issued under s. 784.046.

(2) A person who violates subsection (1) after

receiving actual notice of the inijunction and being given an

opportunity to be heard, commits a misdemeanor of the first

degree, punishable as provided under s. 775.082 or s, 775.083.

=] h N s W R

Section 2. Paragraph (¢) of subsection (6) of section
8] 741.30, Florida Statutes, 1996 Supplement, is amended to read:
9 741.30 Domestic violence; injunction; powers and

11} duties of court and clerk; petition; notice and hearing;

11] temporary injunction; 1ssuance of 1njunction; statewide

12| verification system; enforcement.--

13 (6)

14 (c)l. A temporary or final judgment on injunction for
15| protection against domestic violence entered pursuant to this
16] section must sha*}, on 1ts face, indicate that:

17 a.++ The injunction is valid and enforceable in all
18 counties of the State of Florida.

19 b.2- Law enforcement officers may use their arrest

20| powers pursuant to s. 901.15(6) to enforce the terms of the
21| injunction.

22 2. A final judgment on injunction for protection

23| against domestic violence entered pursuant to this section
24{must, on its face, indicate that it is a violation of s.

25/ 790,233, and a_first—deqree misdemeanor, for the respondent to
26l have_in his or her care, custody, possession, or control any
27| firearm or ammunition.

28 Section 3. Subsection (4) of section 741.31, Florida
29| statutes, 1996 Supplement, is amended to read:

30 741.31 vViolation of an injunction for protection

31y against domestic violence.——
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(4) A person who willfully violates an injunction for
protection against domestic violence, issued pursuant to s.
741.30, by:

(a) Refusing to vacate the dwelling that the parties
share;

(b) Going to the petitioner's residence, school, place
of employment, or a specified place freguented regularly by
the petitioner and any named family or household member;

(c) Committing an act of domestic violence against the
petitioner;

(d) Committing any other violation of the injunction
through an intentional unlawful threat, word, or act to do
violence to the petitioner; eor

(e) Telephoning, contacting, or otherwise
communicating with the petitioner directly or indirectly,
unless the injunction specifically allows indirect contact
through a third party; or

(f) Having in his or her care, custody, possession, or

control any firearm or ammunition, in violation of s, 790,233,
after havin b t noti f the injunction and
bein 1ven an opportunity to heard

is guilty of a misdemeanor of the first degree, punishable as
provided in s. 775.082 or s, 775.083.

Section 4. Paragraph (d) is added to subsection (6) of
section 784.046, Florida Statutes, to read:

784.046 Action by victim of repeat violence for
protective injunction; powers and duties of court and clerk of
court; filing and form of petition; notice and hearing;
temporary injunction: issuance; statewide verification system;

enforcement.——
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1 (6)

2 {d)1. A temporary or final injunction for protection

3| against repeat violence entered under this sectlon must, on

4l 1ts face, indicate that:

5 a. The injunction is valid and enforceable in all

h| counties of the State of Floraida.

7 b. LlLaw enforcement officers may use their arrest

B3| powers pursuant to s. 901.15(6) to enforce the terms of the

9| injunction.

10 2. A final judgment on injunction for protection

11) against repeat violence entered under thls section must, on

12| 1ts face, indicate that_ it is a violation of s. 790,233, and a

13| first—degree misdemeanor, for the respondent to have in his or

14| her care, custody, possession, or control! any firearm or

15 ammunition.

16 Section 5. Section 784.047, Florida Statutes, is

17| amended to read:

18 784.047 Penalties for violating protective injunction
19] against repeat violators.--A person who willfully violates an
20| injunction for protection against repeat violence, issued

21| pursuant to s. 784.046, by:

22 (1) Refusing to vacate the dwelling that the parties
23| share;
24 (2) Going to the petitioner's residence, school, place

25| of employment, or a specified place frequented regularly by
26| the petitioner and any named family or household member;

27 (3) Committing an act of repeat violence against the
28| petitioner;

29 {4) Committing any other violation of the injunction

30) through an intentional unlawful threat, word, or act to do

31| violence to the petitioner; er
5
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(5) Telephoning, contacting, or otherwise
communicating with the petitioner directly or indirectly,
unless the injunction specifically allows indirect contact
through a third party; or

(6) Having in his or her care, custody, possession, or

control any firearm or ammunition, in violation of s. 790.233,

after having received actual notice of the injunction and

being given an opportunity to be heard,

O W ™ ~N N N b W N

is guilty of a misdemeanor of the first degree, punishable as
11} provided in s. 775.082 or s. 775.083.

12 Section 6. For the purpose of incorporating the

13] amendments made by this act to section 741.31, Florida

14} Statutes, 1996 Supplement, and section 784.047, Florida

15| Statutes, in references thersto, subsection (6) of section

16] 301.15, Florida Statutes, 1996 Supplement, is reenacted to

17| read:

18 901.15 When arrest by officer without warrant is

19| 1awful.--A law enforcement officer may arrest a person without
20| a warrant when:

21 {6) There is probable cause to believe that the person
22| has committed a crimimal act according to s. 741.31 or s.

23| 784.047 which violates an injunction for protection entered

24f pur suant to s. 741.30 or s. 784.046, over the objection of the
25| petitioner, if necessary.

26 Section 7. Subsections (2) and {3) of section 790.06,
27| Florida Statutes, are amended to read:

28 790.06 License to carry concealed weapon or firearm.--
29 (2) The Department of State shall issue a license if
30| the applicant:

3t

CODDMG: Words strrecken are deletions; words underlined are additions.



FLomipa SENATE - 1997 SB 1448
15—-284B-97

—

{a) Is a resident of the United States or is a
consular security official of a foreign government that ;
maintains diplomatic relations and treaties of commerce, i
friendship, and navigation with the United States and is |
certified as such by the foreign government and by the
appropriate embassy in this country:

(b) Is 21 years of age or older;

(c) Does not suffer from a physical infirmity which

prevents the safe handling of a weapon or firearm;

QD W O N N D> W W

-

(d) 1Is not ineligible to possess a firearm pursuant to

—_
—

s. 790.23 by virtue of having been convicted of a felony;

-
)

{e) Has not been committed for the abuse of a

-
w

controlled substance or been found guilty of a crime under the

-
>

provisions of chapter 893 or similar laws of any other state

-
(5]

relating to controlled substances within a 3-year period

-
N

immediately preceding the date on which the application is

-
i)

submitted;

-
@

(f) Does not chronically and habitually use alcoholic

-
O

beverages or other substances to the extent that his normal

N
[~

faculties are impaired. It shall be presumed that an

[N
pars

applicant chronically and habitually uses alcoholic beverages

N
N

or other substances to the extent that his normal faculties

~
w

are impaired if the applicant has been committed under chapter

~
[

397 or under the provisions of former chapter 396 or has been

convicted under s. 790.151 or has been deemed a habitual

NN
N

offender under s. 856.011{(3), or has had two or more

~
~

convictions under s. 316.193 or similar laws of any other

N
(=]

state, within the 3-year period immediately preceding the date

N
O

on which the application is submitted;

w
[~

(g) Desires a legal means to carry a concealed weapon

w
—

or firearm for lawful self-defense;
7
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(h) Demonstrates competence with a firearm by any one
of the following:

1. Completion of any hunter education or hunter safety
course approved by the Game and Fresh Water Fish Commission or
a similar agency of another state;

2, Completion of any National Rifle Association
firearms safety or training course;

3. Completion of any firearms safety or training

course or class available to the general public offered by a

Q W B N A UL e WwN

—

law enforcement, junior college, college, or private or public

-
-

institution or organization or firearms training school,

12 utilizing instructors certified by the National Rifle

13| Association, Criminal Justice Standards and Training

14/ Commission, or the Department of State:

15 4. Completion of any law enforcement firearms safety
16| or training course or class offered for security guards,

17| investigators, special deputies, or any division or

18| subdivision of law enforcement or security enforcement;

19 5. Presents evidence of equivalent experience with a
20| firearm through participation in organized shooting

21| competition or military service;

22 6. Is licensed or has been licensed to carry a firearm
23] in this state or a county or municipality of this state,

24| unless such license has been revoked for cause:; or

25 7. Completion of any firearms training or safety

26| course or class conducted by a state—certified or National

27| Rifle Association certified firearms instructor;

28
23] A photocopy of a certificate of completion of any of the

30| courses or classes; or an affidavit from the instructor,

31| school, club, organization, or group that conducted or taught
8
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'said course or class attesting to the completion of the course
or class by the applicant; or a copy of any document which
shows completion of the course or class or evidences
participation in firearms competition shall constitute
evidence of gualification under this paragraph;

(1) Has not been adjudicated an incapacitated person
under s. 744.331, or similar laws of any other state, unless 5
years have elapsed since the applicant's restoration to

capacity by court order;

O W D® N O " & W N

—-

(3) Has not been committed to a mental institution

-
-

under chapter 394, or similar laws of any other state, unless

-
N

the applicant produces a certificate from a licensed

-
w

psychiatrist that he has not suffered from disability for at

-~

least 5 years prior to the date of submission of the
3] application; and
16 (k) Has not had adjudication of guilt withheld or

17} imposition of sentence suspended on any felony or violent

18| misdemeanor unlesss3. years have elapsed since probation or any
19 other conditions set by the court have been fulfilled, or the

20| record has been sealed or expunged; and~

21 {1} Has not been issued a final injunction that is

22) currently nd effect and that restrains the lican
23 i c f domestic violence or gcts of r

24| vigolence,

25 (3) The Department of State shall msy deny a license
26| if the applicant has been found guilty of, had adjudication of
27 i h imposition of sentence suspende

28| for one or more crimes of violence constituting a misdemeanor,
9] unless 3 years have elapsed since probation or any other
30| conditions set by the court have been fulfilledy or the record

31 has been sealed or expunged, The Department of State shallz-or
9
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may revoke a license if the licensee has been found guilty of,
had d or had imposition of
sentence suspended for one or more crimes of violence within
the preceding 3 years. The department shall, upon
notification by a law enforcement agency, a court, or the
Florida Department of Law Enforcement and subsequent written

verification, suspend a license or the processing of an

L.

application for a license if the licensee or applicant is

arrested or formally charged with a crime that whieh would

© O B~ NN s W N
e e

-

disqualify such person from having a license under this

py
-

section, until final disposition of the case. The department
shall suspend a license or the processing of an application
for a license if the licensee or applicant is issued a final
ingunction that restrains the licensee or applicant from

committing acts of domestic violence or acts of repeat

[ I YN
D e W N

-
o

violence.

-~
~

Section 8, Subsections (1) and (2) of section 790.065,

-
@

Florida Statutes, 1936 Supplement, are amended to read:

-
h-d

790.065 Sale and delivery of firearms.--—

N
Q

(1) A Ne licensed importer, licensed manufacturer, ox

N
—_

licensed dealer may not shaiil sell or deliver from his

N
N

inventory at his licensed premises any firearm to another

N
W

person, other than a licensed importer, licensed manufacturer,

%)
[

licensed dealer, or licensed collector, until he has:

N
w

(a) Obtained a completed form from the potential buyer

[N
[=a)

or transferee, which form shall have been promulgated by the

[ 3]
~

Department of Law Enforcement and provided by the licensed

N
X

importer, licensed manufacturer, or licensed dealer, which

[
0

shall include the name, date of birth, gender, race, and

w
(=)

social security number or other identification number of such

w
-

potential buyer or transferee and has inspected proper
10
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s

identificataon including an i1dentification containing a
photograph of the potential buyer or transferee,

{b)¥= Collected a fee from the potential buyer for
processing the criminal history check of the potential buyer.
The fee shall be $8. The Department of Law Enforcement shall,
by rule, establish procedures for the fees to be transmitted
by the licensee to the Department of Law Enforcement. All such
fees shall be deposited into the Department of Law Enforcement

Operating Trust Fund, but shall be segregated from all other

C L @ NN W N

—

funds deposited into such trust fund and must be accounted for

-
—-

separately. Such segregated funds must not be used for any

—_
58]

purpose other than the operation of the criminal history

—_
W

checks required by this section. The Department of Law

-
»

Enforcement, each year prior to February 1, shall make a full

v

accounting of all receipts and expenditures of such funds to

-
on

the President of the Senate, the Speaker of the House of

Representatives, the majority and minority leaders of each

—- -
D

house of the Legislature, and the chairs of the appropriations

committees of each house of the Legislature. 1In the event

-
O

that the cumulative amount of funds collected exceeds the

LS 2 S ]
- O

cumulative amount of expenditures by more than $2.5 million,

excess funds may be used for the purpose of purchasing soft

NN
w N

body armor for law enforcement officers.

N
>

25~-Por-the-1995-1996-£fiscai-year—onity;—1£-the

cumuiative-amount—of-£unds-coltected-exceeds-the-cumuiative

NN
N 0

amount-of—expendrtures—by-more-than-¢2<-5-mrition;~94-5-mitsron

N
~J

of-such-excess-funds-may-be-transferred-to-the—Generai—Revenue

[
xR

Pund<s-This-subparagraph-is-—repeated-on-Fuiy-+7-+596+

[
0

{c) Reguested, by means of a toll-free telephone call,

w
o

the Department of Law Enforcement to conduct a check of the

w
e

information as reported and reflected in the Florida Crime

11
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disposition of the indictment, information, or arrest, the
conditional nonapproval number shall remain in effect.

Section 9. This act shall take effect July 1, 1997.
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SENATE SUMMARY

Prohibits possessing or having within one's control a
firearm or ammunition after being issued a final
injunction against committing acts of domestic violence
or acts of repeat violence. Provides that it is a
first-degree misdemeanor to possess or have control of a
firearm or ammunition after receiving actual notice of
the injunction and being glven an opportunity to be
heard. Requires that a final injunction must state, on
its face, that possessing a firearm or ammunition is
prohibited. Provides that the Department of State may not
issue a license to carry a concealed weapon or firearm to
a person who has been 1ssued a final injunction against
committing acts of domestic violence or acts of repeat
violence. Provides that the department may not issue a
license to carrg a concealed weapon or firearm to a

erson who has had adjudication of guilt witbhheld or
?mposition of sentence suspended for a violent
mi13demeanor within the past 3 years. Requlres that the
department suspend a license to carry a concealed weapon
or firearm, or the grocessing of an application for such
a license, if the licensee or applicant has been issued a
final injunction against committing acts of domestic
violence or acts of repeat violence.
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1 A bill to be entitled

2 An act relating to protection agalnst domestic

3 violence; amending s. 44.102, F.S.; providing

4 that a case 1s not referable to family

5 mediation if the court finds there has been a

6 history of domestic violence; amending s.

7 61.13, F.S., relating to child custody and

8 support; providing for creation of a rebuttable

9 presumption of detriment to a child upon

10 evidence of a parent's conviction of a felony

i1 1nvolving domestic violence; proviading for

12 evidence of spousal or child abuse to be

13 considered by the court as evidence of

14 detriment to the child; amending s. 741.28,
F.S.: redefining "domestic violence® to include

.6 kidnapping and false imprisonment and other

17 specified criminal offenses resulting in

18 physical injury or death of one family or

19 household member by another, regardless of

20 whether the perpetrator was or is residing in

21 the same dwelling unit; amending s. 741.30,

22 F.S.; providing for court orders to protect the

23 children of the domestic violence victim's

24 mincr children; revising the period during

25 which injunctive relief remains effective:

26 providing for motion to modify or dissolve

27 injunction by either party; providing for

28 indication of specified information on the face
of a temporary or final Jjudgment for protection

30 against domestic violence; amending s. 741.31,

31 F.S.; defining the offense of willfully

1
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1 violating a foreign protection order accorded

2 full faith and credit by specified acts;

3 providing penalties; creating s. 741.315, F.S.;
4 requiring that an injunction for protection

5 against domestic violence issued by a “court of
6 a foreign state," as defined, be accorded full
7 faith and credit; providing exceptions:

8 providing for availability of a registration

9 procedure to protected persons; providing

10 duties of the Florida Department of Law

11 Enforcement and sheriffs and other local law

12 enforcement officers with respect to

13 reglstration and enforcement of foreign

14 protection order; providing certain immunity
15 from civil and criminal liability to law

16 enforcement officer and officer's employing

17 agency; defining the offense of intentionally
18 providing a law enforcement officer with a copy
19 of protection order known to be invalid or
20 denying having been served with protection
21 order when served; providing penalties:;

22 amending s. 784.046, F.S., relating to action
23 by victim of repeat violence for protective

24 injunction; providing certain immunity from
25 civil and criminal liability to law enforcement
26 officer and officer's employing agency;

27 revising period of duration of injunctive

28 relief; amending s. 784.047, F.5., relating to
29 penalties for violating protective injunction
30 against repeat violators; defining offenses oif
31 willfully violating a foreign protection order

2
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accorded full faith and credit by committing
specified acts; providing penalties; amending
s. 901.15, F.S., relating to circumstances when
arrest by officer without warrant 1s lawful;
providing conforming terminology and cross
references; providing certain 1mmunity from
civil liability to law enforcement officer;

providing an effective date.

O W O NN v s WN

-

Be It Enacted by the Legislature of the State of Florida:

-
-

12 Section 1. Paragraph (b) of subsection {2) of section
13| 44.102, Florida Statutes, 1996 Supplement, 1s amended to read:
14 44.102 Court-ordered mediation.—-

(2) A court, under rules adopted by the Supreme Court:
16 (b) In circuits in which a family mediation program

17| has been established and upon a court finding of a dispute,

18| shall refer to mediation all or part of custody, visitation,

13| or other parental responsibility issues as defined in s.

201 61.13. A court shall not refer any case to mediation if 1t

21| fands there has been a signtfireant history of domestic

22f violence abuse-that-wotuid-compromrse-the-medration-process.

23 Section 2. Paragraph (b) of subsection {(2) of sectaion

24|/ 61.13, Florida Statutes, 1996 Supplement, 1s amended to read:

25 61.13 Custody and support of children; visitation

26| rights; power of court in making orders.--

27 (2)

28 (b)1. The court shall determine all matters relating

to custody of each minor child of the parties in accordance

30| with the best interests of the child and in accordance with

31| the Uniform Child Custody Juraisdiction Act. It 1s the public
3
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-

policy of this state to assure that each minor child has
frequent and continuing contact with both parents after the
parents separate or the marriage of the parties is dissolved
and to encourage parents to share the rights and
responsibilitaes, and joys, of childrearing. After considering
all relevant facts, the father of the child shall be given the
same consideration as the mother in determining the pramary
residence of a child irrespective of the age or sex of the

chaild.

S WV @ N O DA W N

-y

2. The court shall order that the parental

-
—

responsibility for a minor child be shared by both parents

-
Ny

unless the court finds that shared parental responsibility

would be detrimental to the child. The-court-shaii-consider

PO
o W

evidence-of-spousat-or-chiid-abuse-as-evrdence-of-detriment-to

v

the-chiid--FThe-court-shati-consxzder Evidence that a parent has

-
[=a)

been convicted of a felony of the third seeend degree or

)

higher involving domestic violence, as defined in s. 741.28

-
<«

and chapter 775, creates as a rebuttable presumption of

-
\O

detriment to the chi11d. If the presumption 1s not rebutted,

N
(=]

shared parental responsibility, including visitation,

[N
—_

residence of the child, and decisions made regarding the

8]
N

chi1ld, shall not be granted to the convicted parent. However,

N
W

the convicted parent shall not be relieved of any obligation

N
o

to provide financial support. If the court determines that

[ 8]
[$2]

shared parental responsibility would be detrimental to the

N
N

child, it may order sole parental responsibility and make such

%]
~

arrangements for visitation as will best protect the child or

abused spouse from further harm. Irrespective of a conviction
of any offense or the existence of an injunction for

NN
v @

w
o

protection against domestic violence, the court shalli consider

w
—
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evidence of spousal or _child abuse as evidence of detriment to

the child.

a. In ordering shared parental responsibility, the
court may consider the expressed desires of the parents and
may grant to one party the ultimate responsibility over
specific aspects of the child's welfare or may divide those
responsibilities between the parties based on the best
interests of the child. Areas of responsibility may include

primary residence, education, medical and dental care, and any

O W OO N O s W N

-

other respocnsibilities which the court finds uniqgue to a

—_

particular family.

—
N

b. The court shall order "sole parental

-
w

responsibility, with or without visitation rigbts, to the

-
'y

other parent when 1t 1s 1n the best interests of" the minor

child.

“t

16 c. The court may award the grandparents visitation

17| rights of a minor child 1f 1t 1s in the child's best interest.
18| Grandparents shall have legal standing to seek judicial

19| enforcement of such an award. Nothing in this section shall

20| require that grandparents be made parties or given notice of
21| dissolution pleadings or proceedings, nor shall grandparents
22| have legal standing as "contestants" as defined in s. 61.1306.
23| No court shall order that a child be kept within the state or
24| jJurisdiction of the court solely for the purpose of permitting
25| visitation by the grandparents.

26 3. Access to records and information pertaining to a
27| minor child, including. but not limited to, medical, dental,
28| and school records, shall not be denied to a parent because
such parent is not the child's primary residential parent.

30 Section 3., Subsection (1) of section 741.28, Floraida

31| Statutes, is amended to read:
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741.28 Domestic violence; definitions.--As used in ss.
741.28-741.31:

(1) “"Domestic violence” means any assault. aggravated
assault, battery, aggravated battery, sexual assault, sexual
battery, stalking, aggravated stalking, kidnapping, false
imprisonment, or any criminal offense resulting in physical
injury or death of one family or household member by another
who—is—or-was—resrdrng-in-the-saeme—singte-dwelirng-unit.

Section 4. Paragraphs (a), (b), and (c) of subsection

O W ®© ~N O U d W N

—

(6) of section 741.30, Florida Statutes, 1996 Supplement, are

-
-

amended to read:

-
N

741.30 Domestic violence; injunction; powers and

—
L

duties of court and clerk; petition; notice and hearing:

-
>

temporary injunction; 1issuance of injunction; statewide

[y
)]

verification system; enforcement.--

-
L=l

(6)(a) Upon notice and hearing, the court may grant

-
~

such relief as the court deems proper, including an

-
@

injunctions:

Py
0

1. Restraining the respondent from committing any acts

N
(=]

of domestic violence.

[
-

2. Awarding to the petitioner the exclusive use and

N
N

possession of the dwelling that the parties share or excluding

[ %)
(%)

the respondent from the residence of the petitioner.

L8
£

3. On the same basis as provided in chapter 61,

N
w

awarding temporary custody of, or temporary visitation rights

N
[=a)

with regard to, a minor child or children of the parties.

[N
~1

4. On the same basis as provided in chapter 61,

N
O

establishing temporary support for a minor child or children

29| or the petitioner.
30 5. Ordering the respondent to participate in
31} treatment, intervention, or counseling services.

6
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6. Ordering such other relief as the court deems

&

necessary for the protection of a victim of domestic violence,

or any minor children of the victim, 1including injunctions or

directives to law enforcement agencies, as provided 1n this
section.
(b) Any relief granted by the injunction 1is effective

for a term of not less than 1 year and until further order of

the court, wheti-be-granted-for-a-£rred-periocd—not—to-exceed-+t

yearr7-tniess-upon-petirtion-of-the-victim-the-court-extends-the

SO WV @ N v ;N A W

-

snrunction-for-suceessive-fixed-per0ds-not-to-exceed-+-years

-

Broad—discretion-resides—with~the-court-to-grant—an-extensxen

—
N

after-considering-the-crrcumstancess Elther party may move at

-
w

any time to modify or dissolve the injunction. No specific

-
L=

allegations are required. Such relief may be granted in
addition to other civil or criminal remedies.

16 (c) & temporary or final Jjudgment on injunction for
17| protection against domestic violence entered pursuant to this
18| section shall, on :its face, indicate that:

19 1. The injunction 1s valid and enforceable in all

20] counti1es of the State of Floraida.

21 2. Law enforcement officers may use their arrest

22| powers pursuant to s. 901.15{(6) to enforce the terms of the
23| injunctaion.

24 3. The court had jurisdiction over the parties and

25| matter under the laws of Flor:da and that reasonable notice

26| and opportunity to be heard was_given to_ the person against

27| whom the order 1s sought sufficient to protect that person's
28/ right to due process.

4. The date respondent was served with the temporary

30| or final order, if obtainable,
31
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1 Section 5. Subsection (4) of section 741.31, Floraida
2| statutes, 1996 Supplement, is amended to read:

3 741.3t Violation of an injunction for protection

4| against domestic violence.—-

5 {4) A person who willfully violates an injunction for
6| protection against domestic violencey 1ssued pursuant to s.

7] 741 .30, or_a foreign protection order accorded full faith and
8| credit pursuant to s. 741.305, by:

9 (a) Refusing to vacate the dwelling that the parties
10| share;
11 (b) Going to the petitioner's residence, school, place

12 of employment, or a specified place frequented regularly by

13| the petitioner and any named family or household member;

14 (c) Committing an act of domestic violence against the
15| petitioner:

16 (d) Committing any other violation of the injuncticn
17| through an intentional unlawful threat, word, or act to do

18/ violence to the petitioner; or

19 (e) Telephoning, contacting, or otherwise

20} communicating with the petaitioner directly or indirectly,

21l unless the injunction specifically allows indirect contact

22| through a third party

23
24] 1s quilty of a misdemeanor of the first degree, punishable as
25| provided in s, 775.082 or s. 775.083.

26 Section 6. Section 741.315, Florida Statutes, 1is

27| created to read:

28 741.315 Recognition of foreign vrotection orders —-
29 (1) As used in this section, the term "court of a

30| foreign state" means a court of competent jurisdiction of a

31| state of the United States, other than Florida; the District
8
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of Columbia; an Indian tribe; or a commonwealth, territory, or

possession of the United States.

{(2) Pursuant to 18 U.S.C. s. 2265, an 1injunction for

protection against domestic violence 1ssued by a court of a

foreign state must be accorded full faith and credit by the

Sy W da W v

courts of this state and enforced by a law enforcement agency

7las 1f 1t were the order of a Florida court issued under s.

8| 741.30, s. 741.31, s. 784.046, s. 784.047, or s.

901.15(6)—~(8). Ex parte foreign injunctions for protection are

10| not eligible for enforcement under this section unless notice

11| and opportunity to be heard have been provided within the time

12| required by the foreign state or tribal law, and in any event

13| within a reasonable time after the order is issued, sufficient

14| to protect the respondent's due process rights.

(3) Notwithstanding s. 55.505 or any other provision

16| to the contrary, neither residence in this state nor

17| reqistration of foreign injunctions for protection shall be

13| required for enforcement of this order by this state and

19 fai1lure to register the foreign order shall not be an

20| impediment to its enforcement. However, in order to assist law

21| enforcement and the courts in_enforcement of foreignm
22| 1nquncticons for protection, the following registration

23| procedure shall be available to protected persons who hold

24| orders from a court of a foreigrp state.

25 (a) A protected person may present a certified copy of

26| a_foreign order of protection to any sheriff in this state and

27| request that the same be registered in the injunction

28| regastry. It is not necessary_that the protected person

register the foreign order in the protected person's county of

30| residence. Venue 1s proper throughout the state. The protected
31| person must swear by affidavit, that to the best of the

9
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1| protected person's knowledge and belief, the attached
2| certified copy of the foreign order, docket number

£ s nnn s o s asraod ;, 1ssued 1n the state of ...... .. On
4 L. 1s currently in effect as wratten and has not

been superseded by any other order.

{b) The sheriff shall examine the certified copy of

5
6
7| the foreign order and register the order in the_ injunction

8| registry, noting that 1t 1s a foreign order of protectign. If
g

0

not apparent from the face of the certif:ied copy of the

foreign order, the sheriff shall use best efforts tc ascertain

11| whether the order was served on the respondent. The Florida

12| Department of Law Enforcement shall develop a special notation
13| for foreign orders of protection. The sheriff shall assiqn a

14] case number and give the protected person a_ receipt showing
15 regqistration of the foreign order in this state. There shall

16] be no fee for registration of a foreign orgder.

17 (c) The foreign order may also be reqgistered by local

18| law enforcement agencies upon receipt of the foreign order and
19| any accompanying affidavats in the same manner described in

20| paragqraphs (a) and {(b).

21 4 Law enforcement, the judiciar and the clerks of
22| court are prohibited from disclosing the location of a

23| petitioner seeking to enforce or register a foreign order.

24 (4)(a) Law enforcement officers shall enforce foreign
25| orders of protection as 1f they were entered by a court of

26} this state. Upon presentation of a foreign protection order by

27| a_protected person, a law enforcement officer shall assist in

28| enforcement of all of 1ts terms, pursuant to federal law,
29| except matters related to child custo visitation, and
30| support. As to those provisions only, enforcement may be

31| obtained upon domestication of the foreign order pursuant to
10
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lss. 55.501-55.509 unless the foreiqn order i1s a "pickup order"

.jor "order of bodily attachment® requiring the immediate return

of a child.

{b) Before enforcing_a foreign protection order, a law

enforcement officer should confirm the identity of the part.es

present and review the order to determine that, on_1ts face,

of the protection order shall not be reguired as a condition

of enforcement, provided that a conflicting certified copy 1is

3
4
S
6
7| it has not expired. Presentation of a certified or true copy
8
9
0

not presented by the respondent or the i1ndividual against whom

11] enforcement 1is sought.
12 (c) A law enforcement officer shall use reasonable

13| efforts to verify service of process.

14 (d) In order to assist_enforcement, service may be

verified as follows:

o 1. By petitioner: Petitioner may swear that to the

17| best of petitioner's knowledge, respondent was served with the

18| order of protection because petitioner was present at time of

19| service; respondent told petitioner he was served; another
20| named person _told petitioner respondent was _served; or
21| respondent told petitioner he knows of the content of the

22| order and date of the return hearing.
23 2. By respondent: Respondent swears that he was_or

24| was not_served with the order.

25 {(e) Enforcement and arrest for violation of a foreiqgn

26| protection order shall be consistent with the enforcement of
27| oxders 1ssued 1in this state.
28 {f) A law enforcement officer acting 1n _good faith

under this section and the officer's emploving_agency shall be
>0} ammune from all liability, caivil or craiminal, that might

31} otherwise be incurred or imposed by reason of the officer's or

11
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1| agency's actiops 1n carrying out the provisions of this

2] section.

3 (q)}) Law enforcement shall not require petitioner to

4| sign a reqgistration affidavit as a condition of enforcement.

5 (h} A foreign order of protection shall remain in

6| effect until the date of ewpiration on 1ts face; or, 1f there

7| is no expiration date on 1ts face, a foreign order_of

B| protection shall remain in effect until eaplration. If the

9| order of protection states on its face that i1t is a permanent

10| order, then there 1s no date of exparation.

1M (5) Any person who acts under this section and

12| intentionally provides a law enforcement officer with a copy

13] of an order of protection known by that person to be false or

14| 1nvalid, or who denies having been served with an order of

15| protection when that person has been served_with such order,

16| commits a misdemeanor of the first deqree, punishable as

17| provided in s. 775.082 or s. 775.083.

18 (6) In the event 18 U.S.C. s. 2265 is held to be

19] unconstitutional, this section shall be null and voaid.
20 Section 7. Subsection (7) of section 784.046, Florida

21| Statutes, is amended, and subsection (11) 1is added to that

22| section, to read:

23 784.046 Action by victim of repeat violence for

24 protective 1njunction; powers and duties of court and clerk of
25| court; filing and form of petition; notice and hearing;

26| temporary injunction; issuance; statewide verification system:
27| enforcement .-~

28 (7) Upon notice and hearing, the court may grant such
29| relaef as the court deems proper, including an injunction:

30 (a) Enjoining the respondent from committing any acts

31] of violence.

12
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(b) Ordering such other relief as the court deems

N

necessary for the protection of the petitioner, including

injunctions or directives to law enforcement agencles, as

S W

provided in this section.

tey Any relief granted by the injunction 1s effective for a

term of not less than 1 year and unt:l further order of the

court shati-be—granted-for-a-fixed-perxrdd-not-to—-exceed-+

year;-uniess-upon-petrtion-of-the-victrm-the-court-extends—the

© W ©® N o wu

inqunetion-for-successrve-fixed-perrods—not-to—exceed-+-year.
11| Such relief may be granted 1n addition to other civil or

12| criminal remedies.

13 {c) A temporary or final judgment on :injunction for

14} protection against repeat violence entered pursuant to this

section shall, on its face, 1ndicate that:

16 1. The injunction is valid and enforceable in all

17| counties of the State of Florida.

18 2, Law enforcement officers may use theiar arrest

powers pursuant to s. 901.15(6) to enforce the terms of the

20| injunction.
21 (11) A law enforcement officer acting in good faith

22| under this section and the officer's employing agency shall be

23] amvnune from all tiability, civil or craminal, that might

24| otherwise be 1ncurred or imposed by reason of the officer's or

25| agency's actions in carrying out the provisions of this

26| section,

27 Section 8. Section 784.047, Florida Statutes, 1is

28| amended to read:

784.047 Penaltlies for violating protective injunction
30] against repeat violators.-—A person who willfully violates an

31| injunction for protection against repeat violence, or a

13
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-

foreign protection order accorded full faith and credit, /

1ssued pursuant to s. 784.046, by:

{1) Refusing to vacate the dwelling that the partaes
share;

{2} Going to the pet:itioner's residence, school, place
of employment, or a specified place frequented regularly by
the petitioner and any named family or household member:;

(3) Committing an act of repeat violence against the

petitioner;

O OV D N O ! oS Ww N

-

(4) Committ.ng any other violation of the injunction

—
-

through an i1ntentional unlawful threat, word, or act to do

ey
N

violence to the petitioner; or

-
w

(5) Telephoning, contacting, or otherwise

[ =3

communicating with the petitioner directly or indirectly,

—_
w

unless the injunction specifically allows indirect contact

[N
L=a)

through a third party;

-
®

commits rs-gurity-of a misdemeanor of the first degree,

-
D

punishable as provided in s. 775.082 or s. 775.083.

~n
(=]

Section 9. Subsections (6), (7)., and (8) of section

N
—_

901.15, Florida Statutes, 1996 Supplement, are amended to

n
N

read:

~
G

901.1S When arrest oy officer without warrant is

)
-

lawful.--A law enforcement officer may arrest a person without

N
(54

a warrant when:

N
L=a)

(6) There is probable cause to believe that the person

N
~J

has committed a crimimal act according to s. 741.3% or s.

N
o]

784.047 which violates an injunction for protection entered,

or a fore rotection order accorded full faith and credit

30| pursuant to s. 741.30 or s. 784.046, over the objection of the

N
\0

31| petitioner, 1f necessary.

14
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(7) There 1s probable cause to believe that the persom
<[ has committed:
{a} aAn act of domestic violence, as defined 1in s.
741.28;
(b) ¢Child abuse, as defined i1n s. 827.04(2) and (3);

3

4

5

6] or
7 (c) Any battery upon another person, as defined in s.
8 784.03.

9
0} Wwith respect to an arrest for an act of domestic violence, the
11] decision to arrest shall not require consent of the victim or
12| consi1deration of the relationship of the parties. A law

13} enforcement officer who acts in good faith and exercises due
14} care 1n making an arrest under this subsection, under s.

741.31(4) or s. 784.047, or pursuant to a foreign order of

(t| protection 1s i1mmune from civil liability that otherwise might
17| result by reason of his or her actaion.

18 (8) He has probable cause to believe that the person
19} has knowingly committed an act of repeat violence 1in violation
20{ of an 1injunction for protection from repeat violence entered,
21| or a foreign protection order accorded full faith and credit,
22| pursuant to s. 784.046.

23 Section 10. This act shall take effect October 1,

24| 1997.

30
31

15
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LEGISLATIVE SUMMARY

Provides that a case 1s not referable to family mediation
1f the court finds there has been a history of domestic
violence. Provides for creation of a rebuttable
presumption of detriment to a child upon evidence of a
parent's conviction of a felony involving domestic
violence. Provides for evidence of spousal or child abuse
as evidence to be considered by the court as evidence of
detriment to the child.

Redefines "domestic violence" to include kidnapping and
false imprisonment and other specified criminal offenses
resultin 1nmghysxcal injury or death of one family or
household member by another, regardless of whether the
perpetrator was or 1s residing 1n the same dwelling unit.
Provides for court orders to protect the children of the
domestic violence victim's minor children. Revises the
period during which injunctive relief remains effective.
Provides for motion to modify or dissolve injunction by
either party. Provides for indication of specified
information on the face of a temporary or final judgment
for protection against domestic violence. Defines the
offense of willfully violating a foreign protection order
accorded full faith and credit by committing specified
acts. Provides penalties. Requires that an injunction for
protection against domestic violence 1ssued b¥ a "court
of a foreign state," as defined, be accorded full fa:ith
and credit. Provides exceptions. Provides for
availability of a registration procedure to protected
persons. Provides duties of the Florida Department of Law
Enforcement and sheriffs and other local law enforcement
officers with respect to registration and enforcement of
foreign protection order. Provides certain immunity from
civil and criminal liability to law enforcement officer
and officer's employing agency. Defines the offense of
intentionally providing a law enforcement officer with a
copy of protection order known to be invalid or denging
having been served with protection order when served.
PIOVlgES penalties.

O W @ ~N N o> W N

N D N N N - a2 ea a2 e A e A
B W N = O W N N D A W N -

Revises specified provis.ons relating to action by victim
of repeat violence for protective injunction. Deflnes
offenses of wlllfull¥ violating a foreign protection
order accorded full faith and credit by committing
specified acts. Provides penalties. Provides certain
immunity from civil and criminal liability to law
enforcement officer and officer's employing agency.
Revises period of duration of injunctive relief.

NN NN
OV © N & «»n

Revises provisions relating to circumstances when arrest
by officer without warrant is lawful to provide
conforming terminology and cross references. Provides
certain lmmunity from civil liability to law enforcement
offaicer.

w
o

w
—
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the Committee on Judiciary and Senators Dudley, Harris and
Campbell

308-1909-9?7

1 A bill to be entitled

2 An act relating to protection against domestic
3 violence; amending s. 28.241, F.S.; limiting

4 certain fees for injunctions relating to

5 domestic violence; amending s. 44.102, F.S.:;

6 providing that a case is not referable to

K family mediation if the court finds there has
8 been a history of domestic violence; amending
9 s. 61.13, F.S., relating to child custody and
10 support; providing for creation of a rebuttable
11 presumption of detriment to a child upon
12 evidence of a parent's conviction of a felony
13 involving domestic violence; providing for
14 evidence of domestic violence or child abuse to
5 be considered by the court as evidence of
16 detriment to the child; providing for
17 consideration of false allegations of domestic
18 violence or child abuse in custody proceedings;
19 amending s. 741.28, F.S.; redefining "domestic
20 violence" to include kidnapping and false
21 imprisonment and other specified criminal
22 offenses resulting in physical injury or death
23 of one family or household member by another;
24 amending s. 741.30, X.S.; providing for court
25 orders to protect the children of the domestic
26 violence victim's minor children; revising the
27 period during which injunctive relief remains
28 effective; providing for motion to modify or

] dissolve injunction by either party; providing
30 for indication of specified information on the
31 face of a temporary or final judgment for
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1 protection against domestic violence:
2 prescribing conditions under which persons may
3 present evidence or recommendations; providing
4 for information through the clerk of the court;
5 specifying information to be included in the
6 petition for injunction for protection from
7 domestic violence; providing certain procedures
8 after granting an ex parte injunction;
9 requiring the court to provide respondents with
10 a list of counseling, treatment, batterers'
11 intervention programs; requiring the court
12 administrator to maintain a registry of program
13 providers; providing for petitioners to be
14 ordered to counseling; providing for
15 petitioners to be provided a list of counseling
16 programs; providing for payment of a
17 petitioner's counseling: limiting total charges
18 for issuing or serving injunctions or
19 restraining orders relating to domestic
20 violence; amending s. 741.31, F.S.; defining
21 the offense of willfully violating a foreign
22 protection order accorded full faith and credit
23 by specified acts; providing penalties;
24 creating s. 741.315, F.S.; requiring that an
25 injunction for protection against domestic
26 violence issued by a "“court of a foreign
27 state,” as defined, be accorded full faith and
28| credit; providing exceptions; providing for
29! availability of a registration procedure to
30 protected persons; providing duties of the
31 Florida Department of Law Enforcement and

2
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1 sheriffs and other local law enforcement

2 officers with respect to registration and

3 enforcement of foreign protection order;

4 providing certain immunity from civil and

5 criminal liability to law enforcement officer

6 and officer's employing agency; defining the

7 offense of intentionally providing a law

8 enforcement officer with a copy of protection

9 order known to be invalid or denying having

10 been served with protection order when served;
11 providing penalties; amending s. 784.046, F.S.,
12 relating to action by victim of repeat violence
13 for protective injunction: providing certain

14 immunity from civil and criminal liability to
15 law enforcement officer and officer's employing
16 agency; revising period of duration of

17 injunctive relief; amending s. 784.047, F.S.,
18 relating to penalties for violating protective
19 injunction against repeat violators; defining
20 offenses of willfully violating a foreign

21 protection order accorded full faith and credit
22 by committing specified acts; providing
23 penalties; amending s. 901.15, F.S., relating
24 to circumstances when arrest by officer without
25 warrant is lawful; providing conforming

26 terminology and cross references; providing
27 certain immunity from civil liability to law

28 enforcement officer; providing an effective

9 date.
30
31| Be It Enacted by the Legislature of the State of Florida:

3
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Section 1., Subsection (5) of sectlon 28.241, Florida
Statutes, 1996 Supplement, is amended to read:

28.241 Filing charges for trial and appellate
proceedings.——

{(5) The fees prescribed in this section do not include
the service charges required by law for the clerk as provided
in s. 28.24 or by other sections of the Florida Statutes.
Service charges authorized by this section may not be added to
any civil penalty imposed by chapter 316 or chapter 3t8. Fees
for injunctions concerning domestic violence shall be limited
as provided in s. 741.30(2)(a).

O VW o N O U & W

—_ -
-l

12 Section 2. Paragraph (b) of subsection (2) of section
13] 44.102, Florida Statutes, 1996 Supplement, is amended to read:
14 44.102 Court-ordered mediation.—-

15 (2) A court, under rules adopted by the Supreme Court:
16 {b) 1In circults in which a family mediation program
17| has been established and upon a court finding of a dispute,

Y
o)

shall refer to med:iation all or part of custody, visitation,

-
0

or other parental responsibility issues as defined in s.

N
(=]

61.13, A court shall not refer any case to mediation if it

N
—

finds there has been a signif:cant history of domestic

N
N

yiglence abuse-that-would-compromise-the-mediation-process,

N
(%)

Section 3. Paragraph (b) of subsection (2) of section

(Y]
>

61.13, Florida Statutes, 1996 Supplement, is amended, present

N
N

paragraph {k) of subsection (3) of that section is

N
o

redesignated as paragraph (1), and a new paragraph (k) is

[
~§

added to that subsection, to read:

N
[+:]

61.13 Custody and support of children; visitation

N
O,

rights; power of court in making orders.--
(2)

w
o

w
-
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(b)1. The court shall determine all matters relating
to custody of each minor child of the parties in accordance
with the best interests of the child and in accordance with
the Uniform Child Custody Jurisdiction Act. It is the public
policy of this state to assure that each minor child has
frequent and continuing contact with both parents after the
parents separate or the marriage of the parties is dissolved
and to encourage parents to share the rights and

responsibilities, and joys, of childrearing. After considering

QO YV W ~N o8 ;& w N

all relevant facts, the father of the child shall be given the

- -
p—y

same consideration as the mother in determining the primary

-
N

residence of a child irrespective of the age or sex of the
child.

- -
» W

2. The court shall order that the parental

wn

responsibility for a minor child be shared by both parents

-
o

unless the court finds that shared parental responsibility

would be detrimental to the child. The-court—shaii—consider

—_ -
@ 3

evidence—of-spousai-or—chiid-abuse-as-evidence-of-detriment—to

—
O

the-chitd-—The—court-shaii-consider Evidence that a parent has

N
o

been convicted of a felony of the third secend degree or

N
vy

higher involving domestic violence, as defined in s. 741.28

N
N

and chapter 775, creates &s a rebuttable presumption of

N
[

detriment to the child. If the presumption is not rebutted,

~N
[

shared parental responsibility, including visitation,

N
wn

residence of the child, and decisions made regarding the

N
o

child, shall not be granted to the convicted parent. However,

V]
~)

the convicted parent shall not be relieved of any obligation

[ 5
=]

to provide financial support. If the court determines that
9] shared parental responsibility would be detrimental to the
30| child, it may order sole parental responsibility and make such

31| arrangements for visitation as will best protect the child or

5
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1| abused spouse from further harm. Irrespective of a conviction
2| of any offense or the existence of an iniunction for

3| protection against domestic violence, the court shall consider
evidence of domestic violence or child abuse as evidence of

detriment to the child.

a. In ordering shared parental responsibility, the

4
5
6
7| court may consider the expressed desires of the parents and
8| may grant to one party the ultimate responsibility over

9| specific aspects of the child's welfare or may divide those

Ol responsibilities between the parties based on the best

11] interests of the child. Areas of responsibility may include

12| primary residence, education, medical and dental care, and any
13| other responsibilaties which the court finds unique to a

14| particular family.

15 b. The court shall order "sole parental

16| responsibility, with or without visitation rights, to the

17| other parent when it is in the best interests of" the minor

18| child,

19 c. The court may award the grandparents visitation

20| rights of a minor child if it is in the child's best interest.
21| Grandparents shall have legal standing to seek judicial

22| enforcement of such an award. Nothing in this section shall

23| require that grandparents be made parties or given notice of
24| dissolution pleadings or proceedings, nor shall grandparents
25| have legal standing as "contestants" as defined in s. 61.1306.
26| No court shall order that a child be kept within the state or
27{ jurisdiction of the court solely for the purpose of permitting
28} visitation by the grandparents.

29 3. Access to records and information pertaining to a
30| minor child, including, but not limited to, medical, dental,
31
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and school records, shall not be denied to a parent because
such parent is not the child's primary residential parent.

(3) For purposes of shared parental responsibility and
primary residence, the best interests of the child shall
include an evaluation of all factors affecting the welfare and
interests of the child, including, but not limited to:

(k) Evidence of a false allegation of domestic

violence or child abuse.

Section 4. Subsection (1) of section 741.28, Florida

O WV @ N O U D W N

-

Statutes, is amended to read:

-
-

741.28 Domestic violence; definitions.--As used in ss.

-
N

741.28-741.31:

-
W

(1) “Domestic violence" means any assault, aggravated

-
[

assault, battery, aggravated battery, sexual assault, sexual

n

battery, stalking, aggravated stalking, kidnapping, false

-
o

imprisonment, or any criminal offense resulting in physical

a
~

injury or death of one family or household member by another

@O

who is or was residing in the same single dwelling unit.

Section 5. Section 741.30, Florida Statutes, 1996

N -
O  \D

Supplement, is amended to read:

N
ey

741.30 Domestic violence; injunction; powers and

N
L)

duties of court and clerk; petition; notice and hearing;

N
w

temporary injunction; issuance of injunction; statewide

N
[

verification system; enforcement.——

N
(3]

(1) There is created a cause of action for an

%
o

injunction for protection against domestic violence.

N
~J

(a) Any person described in paragraph (e}, who is the

N
o0

victim of any act of domestic violence, or has reasonable

9] cause to believe he or she is in imminent danger of becoming

30| may-become the victim of any act of domestic violence, has

31| standing in the circuit court to file a sworn petition for an
?
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injunction for protection against domestic violence. On or

after October 1, 1997, the act of domestic violence must have
occurred within 6 months before the filing of a petition for

an injunction for protection against domestic violence.

(b) This cause of action for an injunction may be
sought whether or not any other cause of action is currently
pending between the parties. However, the pendency of any such
cause of action shall be alleged in the petition.

(c) In the event a subsequent cause of actlion is filed

O WV O N O w»nn e Ww N

-

under chapter 61, any orders entered therein shall take

—
-~

precedence over any inconsistent provisions of an injunction

—
[

1ssued under this section which addresses matters governed by

—_
W

chapter 61.

-
=

(d) A person's right to petition for an injunction

—
[,

shall not be affected by such person having left a residence

-
[=a)

or household to avoid domestic violence.

-
~

{(e) This cause of action for an injunction may be

-
@

sought by family or household members. No person shall be

-
O

precluded from seeking injunctive relief pursuant to this

N
(=

chapter solely on the basis that such person is not a spouse.

N
-

(£) This cause of action for an injunction shall not

N
N

require that either party the-petitioner be represented by an

~N
w

attorney.
{q) Any person; including an officer of the court, who
offers evidence or recommendations relating to the cause of

action must either present the evidence or recommendations in
writing to the court with copies to each party and their

rn I mus I the evidence under oath at hearin

N NN VN
® N SN n s

whic] 11 rties ar regent.

(bl¢9y Nothing in this section shall affect the title

w N
O O

w
-

to any real estate.

8
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[(i)¢th¥ The court is prohibited from issuing mutual
orders of protection. This does not preclude the court from
issuing separate injunctions for protection against domestic
violence where each party has complied with the provisions of
this section. Compliance with the provisions of this section
cannot be waived.

(2)(a) Notwithstanding any other provision of law, the

total charge, including any administration fees, law

enforcement agency_charges, and court costs or service

O W O ~N &N U D> W N

-

charges, for any court to issue an injunction concerning

-

domestic violence under chapter 741 or chapter 784 shall not

-
N

exceed $50. The total charge by _any_law enforcement agency_ to

(%)

serve an injunction or restraining order concerning violence

>

shall not exceed $20. The remaining $30 fee collected for an

wn

injunction under chapter 741 shall only be applied to the

-
o0

initial $40 service charge collected by the clerk of the court

-
~

as provided in s. 28.241(1). In the event the victim does not

-
©

have sufficient funds with which to pay filing fees to the

D

clerk of the court or service fees to the sheriff or law

N
(=3

enforcement agency and signs an affidavit stating so, the fees

[
e

shall be waived by the clerk of the court or the sheriff or

N
N

law enforcement agency to the extent necessary to process the

N
w

petition and serve the injunction, subject to a subseguent

N
>

order of the court relative to the payment of such fees.

~N
wn

(b) No bond shall be required by the court for the

N
o

entry of an injunction.

n
~

(c)1. The clerk of the court shall assist petitioners

N
@

in seeking both injunctions for protection against domestic
‘9l violence and enforcement for a violation thereof as specified
30| in this section.

31

9

CODIWG: Words stricken are deletions; words underlined are additions.



FrLorIDA SENATE - 1997 CS for SB’s 910, 302 & 2300
308-1909-97

-

2. All clerks' offices shall provide simplified
petition forms for the injunction, any modifications, and the

enforcement thereof, including instructions for completion.

3. The clerk of the court shall advise petitioners of
the avallability of affidavits of insolvency or indigence in
lieu of payment for the cost of the filing fee, as provided in
paragraph {(a).

4. The clerk of the court shall ensure the

petitioner's privacy to the extent practical while completing

-y
- O O O N O U B W N

the forms for injunctions for protection against domestic

-

violence.

—
N

5. The clerk of the court shall provide petitioners

—
w

with a minimum of two certified copies of the order of

-
.3

injunction, one of which is serviceable and will inform the

-
wn

petitioner of the process for service and enforcement.

—-
=)

6. Clerks of court and appropriate staff in each

county shall receive training in the effective assistance of

-
]

petitioners as provided or approved by the Florida Association

-
-0~

of Court Clerks.

N -
[=20""]

7. The clerk of the court in each county shall make

available informational brochures on domestic violence when

N N
N =

such brochures are provided by local certified domestic

N
w

violence centers.

N
-

8. The clerk of the court in each county shall

~
n

distribute a statewide uniform informational brochure to

N
o

petitioners at the time of filing for an injunction for

[ S
~J

protection against domestic or repeat violence when such
brochures become available. The brochure must include
information about the effect of a false accusation,

w N N
O VW @

w
-

10
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1 (3){a) The sworn petition shall allege the existence

2| of such domestic violence and shall include the specific facts
3{ and circumstances upon the basis of which relief is sought.

4 (b) The sworn petition shall be in substantially the

5| following form:

6

7 PETITION FOR

8 INJUNCTION FOR PROTECTION

9 AGAINST DOMESTIC VIOLENCE

10

11| Before me, the undersigned authority, personally appeared

12| Petitioner ...(Name)..., who has been sworn and says that the
13| following statements are true:

14 (a) Petitioner resides at: ...(address)...

15 {(Petitioner may furnish address to the court in a

16| separate confidential filing if, for safety reasons, the

17| petitioner requires the location of the current residence to
18| be confidential.)

19 (b) Respondent resides at: ...(last known address)...
20 (c) Respondent's last known place of employment:

21} ...(name of business and address)...

22 (d) Physical description of respondent: ....
23 Race....

24 Sex....

25 Date of birth....

26 Reight....

27 Weight....

28 Eye color....

'9 Hair color....

30 Distinguishing marks or scars....

31 (e) Aliases of respondent: ....

11
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(f) Respondent is the spouse or former spouse of the
petitioner or is any other person related by blood or marriage
to the petitioner or is any other person who is or was
residing within a single dwelling unit with the petitioner, as
if a family, or is a person with whom the petitioner has a
chilld in common, regardless of whether the petitioner and
respondent are or were married or residing together, as if a
family.

(g) The following describes any other cause of action

O W ©® 9 O 0l W N

-

currently pending between the petitioner and respondent: .....

-
—_

I R I I I I R R R I I I R I I R R )

-
N

The petitioner should also describe any previous or

-
w

pending attempts by the petitioner to obtain an injunction for

-
-

protection against domestic violence in this or any other

-
(%]

circuit, and the results of that attempt......cceovevvsecnnss.

—
[2a)
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

[y
~3

Case numbers should be included if available.

—_
-]

(h} Petitioner has suffered or has reasonable cause to

-
\D

fear imminent domestic violence because respondent has: ......

N
(=)

(i) Petitioner alleges the following additional

N
e

specific facts: (mark appropriate sections)

[N
N

....Petitioner is the custodian of a minor child or

N
w

children whose names and ages are as follows: ....sevsesnassss
24 ....Petitioner needs the exclusive use and possession
25| of the dwelling that the parties share.

26 ....Petitioner is unable to obtain safe alternative

271 housing because: ....ceeeervarecacsonancacns 8006006003000 00000
28 ....Petitioner genuinely and imminently fears that

29| respondent will abuse, remove, or hide the minor child or

30{ children from petitioner because: .....cesassesacsnnancensases

| I S R R LR R R

12
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(j) Petitioner genuinely and imminently fears domestic
violence by respondent.

(k) Petitioner seeks an injunction: (mark appropriate
section or sectionms)

....Immediately restraining the respondent from
comnitting any acts of domestic violence.

....Restraining the respondent from committing any acts

D N N s W N =

of domestic violence.

9 .++.Awarding to the petitioner the temporary exclusive
10{ use and possession of the dwelling that the parties share or
11| excluding the respondent from the residence of the petitioner.
12 ....Awarding temporary custody of, or temporary

13| visitation rights with regard to, the minor child or children
14| of the parties, or prohibiting or limiting visitation to that
15| which is supervised by a third party.

16 ....Establishing temporary support for the minor child
17{ or children or the petitioner.

18 ....Directing the respondent to participate in a

19| batterers' intervention program or other treatment pursuant to
20| s. 415.601.

21 ....Providing any terms the court deems necessary for
22| the protection of a victim of domestic violence, or any minor
23| children of the victim, including any injunctions or

24| directives to law enforcement agencies.

25 c) Ever etition for gn injunction inst dom

26| violence shall contain, directly above the signature line, a

27 tement in lc 1l 1le rs and bold t n

28| than the surroundin X 11 :

9 I _HA READ Y STATEMENT MADE IN TH

30 PETITION AND EACH STATEMENT IS TRUE AND

31 CORRECT. T UNDERSTAND THAT THE STATEMENTS MADE
13
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IN THIS PETITION ARE BEING MADE UNDER PENALTY

2 OF PERJURY, PUNISHABLE AS PROVIDED IN SECTION

3 837.02, FLORIDA STATUTES.

4 ...(initials)...

5

6| {d) 1f the sworn petition seeks to determine issues of
7} custody or visitation with regard to the minor child or

8| children of the parties, the sworn petition shall be

9| accompanied by or shall incorporate the allegations required
10| by s. 61.132 of the Uniform Child Custody Jurisdiction Act.

11 (4) Upon the f£iling of the petition, the court shall

12| set a hearing to be held at the earliest possible time. The
13| respondent shall be personally served with a copy of the
14| petition, financial affidavit, uniform child custcdy
15| jurisdiction act affidavit, if any, notice of hearing, and
16{ temporary injunction, if any, prior to the hearing.
17 (5)(a) When it appears to the court that an immediate
18] and present danger of domestic violence exists, the court may
19| grant a temporary injunction ex parte, pending a full hearing,
20{ and may grant such relief as the court deems proper, including
21| an injunction:
22 1. Restraining the respondent from committing any acts
23| of domestic violence.
24 2. Awarding to the petitioner the temporary exclusive
25| use and possession of the dwelling that the parties share or
26| excluding the respondent from the residence of the petitionmer.
27 3. On the same basis as provided in s. 61.13(2), (3),
28| (4), and (5), granting to the petitioner temporary custody of
29| a minor child or children.
30 (b) In a hearing ex parte for the purpose of obtaining
31| such ex parte temporary injunction, no evidence other than

14
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verified pleadings or affidavits shall be used as evidence,
unless the respondent appears at the hearing or has received
reasonable notice of the hearing. A denial of a petition for
an ex parte injunction shall be by written order noting the
legal grounds for denial. When the only ground for denial is
no appearance of an immediate and present danger of domestic
violence, the court shall set a full hearing on the petition
for injunction with notice at the earliest possible time.

Nothing herein affects a petitioner's right to promptly amend

O W ® NV o W dH W N

any petition, or otherwise be heard in person on any petition
11| consistent with the Florida Rules of Civil Procedure.

12 (c}) Any such ex parte temporary injunction shall be

13| effective for a fixed period not to exceed 15 days. A full

14| hearing, as provided by this section, shall be set for a date
15| no later than the date when the temporary injunction ceases to
16| be effective. The court may grant a continuance of the ex

17| parte-injunction-and-the—£uit hearing before or during a

18] hearing for good cause shown by any party, which shall include
19| a continuance to obtain service of process. Any inijunction

20| shall be extended if necessary to remgin in full force and

21| effect during any period of continuance,

22 (6)(a) Upon notice and hearing, the court may grant

23| such relief as the court deems proper, including an

24| injunction:

25 1. Restraining the respondent from comnitting any acts
26 of domestic violence.

27 2. Awvarding to the petitioner the exclusive use and

28| possession of the dwelling that the parties share or excluding

:9] the respondent from the residence of the petitioner.

15
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1 3. On the same basis as provided in chapter 61,
2| awarding temporary custody of, or temporary visitation rights
3| with regard to, a minor child or children of the parties.

4. On the same basis as provided in chapter 61,
establishing temporary support for a minor ch:ild or children
or the petitioner.

treatment, intervention, or counseling services to be paid for

by the respondent. when the court orders the respondent to

4
5
6
7 5. Orderling the respondent to participate in
8
9
0

participate in treatment, fintervention, or counseling,

11| including, but not limited to, a batterers' intervention

12| program, the court must provide the respondent with a copy of

13| the registry of providers of programs in the circuit from

14| which the respondent must select a provider. The court

15| administrator of each judicial circuit shall maintain a

16{ registry of providers which must include all program providers

17| that have requested to be registered and have been approved by

18] the Alcohol, Drug Abuse, and Mental Health Program Office of

19| the Department of Children and Family Services or certified by

20 the Department of Corrections,

21 6. Ordering a petitioner if it is in the petitioner's

22| best_interest, to attend counseling, the cost of which is to

23| be_paid by the respondent. When the Court orders the

24/ petitioner to participate in treatment, intervention, or

25| counseling, the court must provide the petitioner with a copy

26| of the reqgistry of providers and programs in the circuit, from

27| which the petitioner must select a provider. The court

28) adminigtrator of each judigial circuif shall maintain a

29| registry Of providers which must include all proqram providers

30| that have reguested to be registered and have begn approved by

31| the Alcohol, Drug Abyse. and Mental Health Program Office of
16
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the Department of Children and Family Services or certified by

the Department of Corrections.
7.6+ Ordering such other relief as the court deems

necessary for the protection of a victim of domestic violence,
including injunctions or directives to law enforcement
agencies, as provided in this section.

(b) The terms of an injunction restraining_ the

respondent under subparagraph (a)l. or ordering other relief

for the protection of the victim under subparagraph {a)7.

O YW ® N ;o W N

-

shall remain in effect until modified or dissolved. Any-reiief

—
—

granted-by-the—injunction-shaii-be—granted-for—-a—fixed-period

-
[

not-to-exceed—+-year;-uniess-upon—-petition-of-the-victim-the

-
w

court-extends—the—injunction-for-successtve-£ixed-periods—not

-
[

to—exceed-+-year--Broad—-discretion—resides-with-the-court—to

wn

grant-an—extension—after—considering—the—circumstancess Either

o

party may move at any time to modify or dissolve the
injunction. No specific allegations are required. Such relief

[
[ )

may be granted in addition to other civil or criminal

remedies.

N -
=)

(c) A temporary or final judgment on injunction for

N
-

protection against domestic violence entered pursuant to this

[
N

section shall, on its face, indicate that:

1. The injunction is valid and enforceable in all

N
w

counties of the State of Florida.

~
>

2. Law enforcement officers may use their arrest

NN
o

powers pursuant to s. 901.15(6) to enforce the terms of the

N
~J

injunction.

3. The court had jurisdiction over the parties_and
9| matter under the lawg of Florida and that reasongble notice
30] and opportunity to be heard was given to the person against
31

[
(o]

17
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1| vhom the order is sought sufficient to protect that person's
right to due process.

4. The date respondent was served with the temporary

2

3

4| or final order, if obtainable.

5 {(d) An injunction for protection against domestic

6| violence entered pursuant to this section, on its face, may

7] order that the respondent attend a batterers' intervention

8] program as a condition of the injunction. Unless the court

9| makes written factual findings in its judgment or order which
10| are based on substantial evidence, stating why batterers'

11| intervention programs would be inappropriate, the court shall
12| order the respondent to attend a batterers' intervention

13| program if;

14 1. It finds that the respondent willfully violated the
15| ex parte injunction;

16 2, The respondent,; in this state or any other state,
17| has been convicted of, had adjudication withheld on, or pled
18| nolo contendere to a crime involving violence or a threat of
19| violence; or

20 3. The respondent, in this state or any other state,

21| has had at any time a prior injunction for protection entered

22| against the respondent after a hearing with notice.

24| It is preferred, but not mandatory, that such programs be

25| certified under s. 741.32.

26 (e) The fact that a separate order of protection is

27| granted to each opposing party shall not be legally sufficient
28] to deny any remedy to either party or to prove that the

29| parties are equally at fault or equally endangered.

30 {(7)(a)1. The clerk of the court shall furnish a copy

31| of the petition, financial affidavit, uniform child custody
18
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jurisdiction act affidavit, if any, notice of hearing, and
temporary injunction, if any, to the sheriff or a law
enforcement agency of the county where the respondent resides
or can be found, who shall serve 1t upon the respondent as
soon thereafter as possible on any day of the week and at any
time of the day or night. The clerk of the court shall be
responsible for furnishing to the sheriff such information on
the respondent‘s physical description and location as is

required by the department to comply with the verification

O W ® N O W e W N

-

procedures set forth in this section. Notwithstanding any

-
-

other provision of law to the contrary, the chief judge of

-
N

each circuit, in consultation with the appropriate sheriff,

-
()

may authorize a law enforcement agency within the jurisdiction

-
=3

to effect service. A law enforcement agency serving

s
n

injunctions pursuant to this section shall use service and

-
o

verification procedures consistent with those of the sheriff.

-
~

2. WwWhen an injunction is issued, if the petitioner

-
[ ]

requests the assistance of a law enforcement agency, the court

-
O

may order that an offjicer from the appropriate law enforcement

%4
o

agency accompany the petitioner and assist in placing the

N
—_

petitioner in possession of the dwelling or residence, or

22| otherwise assist in the execution or service of the

23| injunction. A law enforcement officer shall accept a copy of
24| an injunction for protection against domestic violence,

25| certified by the clerk of the court, from the petitioner and
26} immediately serve it upon a respondent who has been located

27; but not yet served.

28 3. All orders issued, changed, continued, extended, or
9] vacated subsequent to the original service of documents

w
(=]

enumerated under subparagraph 1., shall be certified by the

w
-

clerk of the court and delivered to the parties at the time of
19
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the entry of the order. The parties may acknowledge receipt
of such order in writing on the face of the original order.

In the event a party fails or refuses to acknowledge the
receipt of a certified copy of an order, the clerk shall note
on the original order that service was effected. If delivery
at the hearing is not possible, the clerk shall mail certified
copies of the order to the parties at the last known address
of each party. Service by mail is complete upon mailing.

When an order is served pursuant to this subsection, the clerk

©Q W ® N o0 e W N

-

shall prepare a written certification to be placed in the

—
—

court file specifying the time, date, and method of service
and shall notify the sheriff.

- o =a
o W N

If the respondent has been served previously with the

-
wn

temporary injunction and has failed to appear at the initial

—
on

hearing on the temporary injunction, any subsequent petition

—_
~

for injunction seeking an extension of time may be served on

©

the respondent by the clerk of the court by certified mail in

-
O

lieu of personal service by a law enforcement officer.

N
[«]

(b) There shall be created a Domestic and Repeat

N
-

Violence Injunction Statewide Verification System within the

N
N

Department of Law Enforcement. The department shall establish,

N
w

implement, and maintain a statewide communication system

[
[

capable of electronically transmitting information to and

~
w

between criminal justice agencies relating to domestic

»N
o

violence injunctions and repeat violence injunctions issued by

[ 5]
~J

the courts throughout the state. Such information must

28| include, but is not limited to, information as to the
29 existence and status of any injunction for verification
30| purposes.

31

20
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(c)1. Within 24 hours after the court issues an
injunction for protection against domestic violence or
changes, continues, extends, or vacates an injunction for
protection against domestic violence, the clerk of the court
must forward a certified copy of the injunction for service to
the sheriff with jurisdiction over the residence of the
petitioner. The injunction must be served in accordance with
this subsection.

2. Within 24 hours after service of process of an

QO W 00 ~N s W -

-

injunction for protection against domestic violence upon a

-
—_

respondent, the law enforcement officer must forward the

-
N

written proof of service of process to the sheriff with

—_
[

jurisdiction over the residence of the petitioner.

Jry
L3

3. within 24 hours after the sheriff receives a

Sl certified copy of the injunction for protection against

16| domestic violence, the sheriff must make information relating
17| to the injunction available to other law enforcement agencies
18| by electronically transmitting such information to the

19| department.

20 4. Within 24 hours after the sheriff or other law

21| enforcement officer has made service upon the respondent and
22| the sheriff has been so notified, the sheriff must make

23| information relating to the service available to other law

24| enforcement agencies by electronically transmitting such

25| information to the department.

26 5. Within 24 hours after an injunction for protection
27| against domestic violence is vacated, terminated, or otherwise
28| rendered no longer effective by ruling of the court, the clerk
3| of the court must notify the sheriff receiving original

30| notification of the injunction as provided in subparagraph 2.
31| That agency shall, within 24 hours after receiving such

21
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notification from the clerk of the court, notify the
department of such action of the court.

(8)(a) The court may enforce a violation of an
injunction for protection against domestic violence through a
civil or criminal contempt proceeding, or the state attorney
may prosecute it as a criminal violation under s. 741.31. The
court may enforce the respondent's compliance with the
injunction through any appropriate civil and ecriminal

remedies, including, but not limited to, a monetary assessment

O WOV D N AW e W N

—

or a fine. The clerk of the court shall collect and receive
11] such assessments or fines. Cn a monthly basis, the clerk

i2| shall transfer the moneys collected pursuant to this paragraph
13| to the State Treasury for deposit in the Domestic Violence

14| Trust Fund established in s. 741.01.

15 (b) If the respondent is arrested by a law enforcement
6| officer under s. 901.15(6) or for a violation of s. 741.31,

7| the respondent shall be held in custody until brought before
18] the court as expeditiously as possible for the purpose of

19] enforcing the injunction and for admittance to bail in

20f accordance with chapter 903 and the applicable rules of

21{ criminal procedure, pending a hearing.

22 {(9) The petitioner or the respondent may move the

23| court to modify or dissolve an injunction at any time.

24 Section 6. Subsection (4) of section 741.31, Florida
25| Statutes, 1996 Supplement, is amended to read:

26 741.31 Violation of an injunction for protection

27| against domestic violence.--

28 (4) A person who willfully violates an injunction for
29| protection against domestic violencer issued pursuant to s.
30| 741.30, or & forgign protection order r full
31| credit pursuant to s. 741.315; bys

22
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(a) Refusing to vacate the dwelling that the parties
share;

(b) Going to the petitioner's residence, school, place
of employment, or a specified place frequented regularly by
the petitioner and any named family or household member;

{c) Committing an act of domestic violence against the
petitioner;

(d) Committing any other violation of the injunction

through an intentional unlawful threat, word, or act to do

Q W O N O b W N

_—y

violence to the petitioner; or

iy
-

(e} Telephoning, contacting, or otherwise

-
N

communicating with the petitioner directly or indirectly,

—_
ta)

unless the injunction specifically allows indirect contact

iy
>

through a third party

-
A wn

is guilty of a misdemeanor of the first degree, punishable as

~J

provided in s. 775.082 or s. 775.083.
Section 7. Section 741.315, Florida Statutes, is

@

created to read:
741.315 Recognition of foreiagnm protection orders,-—
{1) As used in this section, the term "court of a
foreign state' means a court of competent jurisdiction of a
state of the United States, other thap Florida; the District
of Columbia; an Indian tribe; or a commonwealth, territory, or
possession of the United States.

N -
Q W

NN NN
oW =

N
w

26 {2) Pursuant to 18 U.S.C. s. 2265, an inijunction for
27| protection against domestic violence issued by _a_court of a

N
(-]

foreign state must be accorded full faith and credit by_the

9) courts of this state and enforced by a law enforcement agency
30/ as 1f it were the order of a3 Florida court issued under s.

31)241.30, s, 741.31, 8. 784,046, or s. 794.047 and provided that
23

CODING: Words sericken are deletlions; words underlined are additions



FLORIDA SENATE - 1997 CS ror SB‘s 910, 302 & 2300
308-1909-97

—

the court had jurisdiction over the parties and the matter and

that reasonable notice and opportunity to_be heard was given

to the person against whom the order is sought sufficient to

protect that person‘'s right to due process. Ex_parte foreign

injunctions for protection are not eligible for enforcement
under this section unless notice and opportunjity to be heard

have been provided within the time required by the foreign

state or tribal law, and in any event within a reasonable time

after the order is issued, sufficient to protect the
respondent's due process rights.

Q W O N O s W

11 (3) Notwithstanding s. 55.505 or any other provasion

12| to_the contrary, neither residence in this state nor

13| registration of foreign injunctions for protection shall be
14| required for enforcement of this order by this state and

15| failure to register the foreign order shall not be an

16] impediment to its enforcement. The following registration

17) procedure shall be available to protected persons who hold

18} orders from a court of a foreign state.

19 {a) A protected person may present a certified copy of
20{ a_foreiqgn order of protection to any sheriff in this state and

21| regueat thay the same be registered in the inijunction

22| rgqistryv. Tt is not necessary that the protected person

23‘ register the foreign order in the protected person's county of
24| residence, Venue is proper throughout the state. The protected
25) person must swear by affidavit, that to the best of the

26( protected person's knowiedge and belief, the attached

27\ certified copy of the foreian order, docket number

28| csesenssssrszavse Susyed in the state of ,....2.. 0N

29 epess.000.2, 18 currently in effect as written and has not

30) bgen superseded by _any other order.

31

24
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1 {b) The sheriff shall examine the certified copy of |

the foreign order and register the_order in the injunction
reqistry, noting th is foreign order of protection. If

2

3

4 apparent om the fa f _the certified copy of the

S| foreign order, the sheriff shall use best efforts to ascertain
6| whether the order was served on the respondent. The Florida
7

8

9

0

Department of Law Enforcement shall develop a special notation
for foreign orders of protection. The sheriff shall assign a
case number and give the protected person a receipt showing
reqgistration of the foreign order in this state. There shall
111 be no fee for registration of a foreign order.

12 (c) The forelgn order may also be registered by local
13({ law _enforcement agencies upon receipt of the foreign order and
14| any accompanying affidavits in the same manner described in

5| paragraphs (a) and (b).

16 (d) iaw enforcement, the judiciary, and the clerks of
17| court are prohibited from disclosing the location of a

18| petitioner seeking to enforce or register a foreign order.

19 {4){a) Law enforcement officers shall enforce foreign
20| order f protection i ey wer ntered court of

21 this state. Upon presentation of a foreign protection order by
22| a protected person, a law enforcement officer shall assist in
23| enforcement of all of terms ursuant federal law,

24| except matters related to child custody, visaitation, and

25| support. As to those provisions only, enforcement may be

26| obtained n mestication of the foreign order pursuant to
27| ss. 55.501-55,509 unless the foreign order is a “pickup order"
28/ or "order of bodily attachment" requiring the immediate return
3}ef a child,

30 (b) Before enforcing a foreign protection order, a law
31| enforcement officer should confirm the identity of the parties
25
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1] present and review the order to determine that, om its face,
2| it has not expired. Presentation of a certified or true copy
3tof the protection order shall not be required as a condition
of enforcement, provided that a conflicting certified copy is

not presented by the respondent or the individual against whom

4
5
6{ enforcement is sought.

7 (c) A law enforcement officer shall use reasonable
8

9

0

efforts to verify service of process.

{d) Service may be verified as follows:

1. By petitioner: Petitioner may state under oath

11] that to the best of petitioner's knowledge, respondent was

12| served with the order of protection because petitioner was

13| present at time of service; respondent told petitioner he was

14| served; another named person told petitioner respondent was

15| served; or respondent told petitioner he knows of the content

6] of the order and date of the return hearing.

17 2. By respondent: Respondent states under oath_that
18| he was or was not served with the order.
19 le) Enforcement and arrest for violation of a foreign

20| protection order shall be consistent with the enforcement of
21) orders issved in this state.

22 {£f) A law enforcement officer acting in good faith

23| under this section and the officer's employing_agency shall be
24] jmmune from g1l liability, civil or criminal, that might

25| otherwise be incurred or imposed by reason of the officer's or
26 agency's actions in carrying out the provisions of this

27| section.

28 (9)  Law enforcement shall not reguire petitioner to

29 sign a registration affidavit as a condition of enforcement.

30 (b) A foreign order of protection shall remgin in

31| effect until the date of expiration on its face; or, if there
26
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is no expiration date on its face, a foreign order of

protection shall remain in effect until expiration. If the

order of protection states on its face that it is_a_permanent

order, then there is no date of expiration.

(5) Any person who acts under this section and

intentionally provides a law enforcement officer with a copy

of an order of protection known by that person to be false or

invalid, or who denies having been served with an order of
protection when that person has been served with such order,

O W W™ NS U o W N

commits a misdemeanor of the first deqree, punishable as
provided in s. 775.082 or s. 775.083.

(6) In the event 18 U.5.C. s. 2265 is held to be

unconstitutional, this_section shall be null and void.
Section 8. Subsection (7) of section 784,046, Florida

U
- W N -

Statutes, is amended, and subsection (11) is added to that

-
N

section, to read:

-
~

784.046 Action by victim of repeat violence for

—
@

protective injunction; powers and duties of court and clerk of

—_
0

court; f£iling and form of petition; notice and hearing;

N
o

temporary injunction; issuance; statewide verification system;

N
-

enforcement.——

N
N

(7) Upon notice and hearing, the court may grant such

%]
w

relief as the court deems proper, including an injunction:

N
>

{(a) Enjoining the respondent from committing any acts

N
wn

of violence.

(254
o

(b) Ordering such other relief as the court deems

N
~

necessary for the protection of the petitioner, including

N
@

injunctions or directives to law enforcement agencies, as
9| provided in this section.

30
3

27

CODING: Words stricken are deletions; words underlined are additions



FLORIDA SENATE - 1997 CS ror SB’s 910, 302 & 2300
308-1909-97

1 (b) Child abuse, as defined in s. 827.04(2) and (3);:
or

(c) Any battery upon another person, as defined in s,
784.03.

2

3

4

5

6| With respect to an arrest for an act of domestic violence, the
7} decision to arrest shall not require consent of the victim or
8| consideration of the relationship of the parties. A law

9] enforcement officer who acts in good faith and exercises due

0

care in making an arrest under this subsection, under g
11] 741.31(4) or s. 784.047, or pursuant to a foreign order of

12} protection accorded full faith and credit pursuant to s.
13*241.315, is immune from civil liability that otherwise might

14| result by reason of his or bher action.

15 (8) He has probable cause to believe that the person
'6| has knowingly committed an act of repeat violence in violation
17| of an injunction for protection from repeat violence entered
18| pursuant to s. 784.046 or a foreign protection order accorded
19 faith and credit pursuan 41.31

20 Section 11, Except for this section, section 1, and

21| the amendment of section 741.30(2)(a), Florida Statutes, 1396
22| Supplement, which shall take effect upon becoming a law, this
23| act shall take effect October 1, 1997.

24
25
26
27
28
29
30
31

30
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR

SB's 910, 302 & 2300

The committee substitute:

1. Removes the reguirement for a preliminary hearing within
three days on an injunction for protection against
domestic violence that was contained in SB 910.

2. Provides that any person, including an officer of the
court, offering evidence or recommendations in a domestic
violence case must do so under oath at a hearing with all
parties present or in writing with copies to all parties.

3. Provides that an injunction is in full force and effect
for the geriod of continuance whenever a hearing is
continued.

O W ™ N OO U e W N

—_
-

4. Changes the exgiratlon date for an injunction for
protection against domestic violence from one year to
until modified or dissolved by the court for provisions

-
N

13 relating to restraints against further acts of domestic
violence and other relief the court deems appropriate for

14 the victim's Erotection, and no specified time tfor
provisions relating to exclusive use and possession of

'S the parties residence or excluding the respondent from
the petitioner's residence; child custody, visitation and

16 support; or treatment, intervention or counseling for

" petitioner or respondent.

5. Provides that the court may order a petitioner to

18 counseling 1f it is in the petitioner's best interest.

19| 6. Requires the court to provide a list of counseling
services available to those respondents or petitioners

20 ordered to attend treatment, intervention, or counseling.

21| 7. Provides that evidence of a false accusation of domestic
violence or child abuse must be considered by the court

22 in child custody determinations.

23| 8. Requires that information about the effect of a false
accusation be included in the brochure the clerk of the

24 court is required by current law to provide to any one
£iling for an injunction for protection against domestic

25 or repeat violence.

26| 9. Requires that every petition for an injunction for
frotection against domestic violence contain specified

27 anguage directlx above the signature line about the
penalty for a false accusation.

Zﬂ

9

30

31

31
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By Senator Dudley

25-228A-97
A bill to be entitled

—

2 An act relating to domestic violence; amending
3 s. 741.30, F.S.:; specifying persons who have

4 standing and may present evidence for an

S injunction for protection against domestic

6 violence; providing for information and

7 assistance through the clerk of the court;

8 specifying information to be included in the

9 petition for injunction for protection from

10 domestic violence; providing certain procedures
11 after granting an ex parte injunction;

12 requiring the court to provide respondents with
13 a list of counseling programs and batterers'

14 intervention programs; amending s. 61.13, F.S.;
15 providing for presumption of child custody when
16 false accusations of domestic violence or child
17 abuse have been proven; providing an effective
18 date.

19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Section 741.30, Florida Statutes, 1996
23| Supplement, 1s amended to read:

N
o>

741.30 Domestic violence; injunction; powers and

N
w

duties of court and clerk; petition; notice and hearing;

N
N

temporary injunction; issuance of injunction; statewide

8
~

verification system; enforcement.--

N
@©

(1) There is created a cause of action for an

N
\0

injunction for protection against domestic violence.

w
(=]

(a) Any person described in paragraph (e), who is the

w
-

victim of any act of domestic violence, or has reasonable

1
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cause to believe he or she is in imminent danger of becoming

may-become the victim of any act of domestic violence, has

standing in the circuit court to file a sworn petition for an

Winjunction for protection against domestic violence. On or
after October 1, 1997, the act of domestic violence must have

occurred within 60 days before the filing of a petition for an
injunction for protection against domestic violence.

(b} This cause of action for an injunction may be

sought whether or not any other cause of action is currently

© W W N O W\ b W N

-

pending between the parties. However, the pendency of any such

—_
oy

cause of action shall be alleged in the petition.

—
N

(c) In the event a subsequent cause of action is filed

-
(%)

under chapter 61, any orders entered therein shall take

—-
[

precedence over any inconsistent provisions of an injunction

—
w

issued under this section which addresses matters governed by

-
on

chapter 61.

-a
~

(d) A person's right to petition for an 1injunction

e
<

shall not be affected by such person having left a residence

-
\O

or household to avoid domestic violence.

[N
(=)

(e) This cause of action for an injunction may be

N
-

sought by family or household members. No person shall be

N
L)

precluded from seeking injunctive relief pursuant to this

o
W

chapter solely on the basis that such person is not a spouse.

N
&>

(£) This cause of action for an injunction shall not

~N
w

require that either party the-petitioner be represented by an

N
2]

attorney; ho er nly a petitioner or respondent actin ro

~N
~

se Qr an gttorn representin h itioner or responden

N
e )

m resent evidence nd r st relief from the court.

N
\0

(g) Nothing in this section shall affect the title to

w
o

any real estate.

w
-
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(h) The court 1s prohibited from issuing mutual orders
of protection. This does not preclude the court from 1issulng
separate injunctions for protection against domestic violence
where each party has complied with the provisions of this
section. Compliance with the provisions of this section cannot
be waived.

(2)(a) In the event the victim does not have |
sufficient funds with which to pay filing fees to the clerk of |

the court or service fees to the sheriff or law enforcement

O W O N Y s W N

-

agency and signs an affidavit stating so, the fees shall be

-
—_

waived by the clerk of the court or the sheriff or law

j—y
N

enforcement agency tc the extent necessary to process the

—_
w

petition and serve the injunction, subject to a subsegquent

-
(=3

order of the court relative to the payment of such fees.

oy
wm

(b) No bond shall be required by the court for the

-
[=ad

entry of an injunctien.

~1

(c)1. The clerk of the court shall assist petitioners

—
@

in seeking both injunctions for protection against domestic

s
\D

violence and enforcement for a violation thereof as specified

N
(=]

1n this section.

N
-

2. All clerks' offices shall provide simplified

[N
N

petition forms for the injunction, any modifications, and the

N
w

enforcement thereof, including instructions for completion.

»n
[

3. The clerk of the court shall advise petitioners of

N
"

the availability of affidavits of insolvency or indigence in

~N
o0

lieu of payment for the cost of the filing fee, as provided in

~N
-

paragraph (aj.

N
=]

4. The clerk of the court shall ensure the

N
0

petitioner's privacy to the extent practical while completing

w
[=3

the forms for injunctions for protection against domestic

w
—

violence.
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1 S. The clerk of the court shall provide petitioners
2 with a minimum of two certified copies of the order of

3| injunction, one of which is serviceable and will inform the
4| petitioner of the process for service and enforcement and the
5| effect of a false accusation.

6 6. Clerks of court and appropriate staff in each

7} county shall receive training in the effective assistance of
8| petitioners as provided or approved by the Florida Association
9| of Court Clerks.

10 7. The clerk of the court in each county shall make
11| available informational brochures on domestic violence when
12} such brochures are provided by local certified domestic

13} violence centers.

14 8. The clerk of the court in each county shall

15| distribute a statewide uniform informational brochure to

16| petitioners at the time of filing for an injunction for

17| protection against domestic or repeat violence when such

18| brochures become available. The brochure must include

19| information about the effect of a false accusation.

20 (3)(a) The sworn petition shall allege the existence
21| of such domestic violence and shall include the specific facts
22| and circumstances upon the basis of which relief is sought.
23n (b) The sworn petition shall be in substantially the
24| following form:

25

26 PETITION FOR

27 INJUNCTION FOR PROTECTION

28 ARGAINST DOMESTIC VIOLENCE

29

30

31

CODING: Words stricken are deletions; words ynderlined are additionms.



FLORIDA SENATE - 1997 SB 910
25-228A-97

1| Before me, the undersigned authority, personally appeared
Petitioner ...(Name)..., who has been sworn and says that the
following statements are true:

(a) Petitioner resides at: ...(address)...

(Petitioner may furnish address to the court 1in a

2

3

4

5

6| separate confidential filing 1f, for safety reasons, the

7| petitioner requires the location of the current residence to
8] be confidential.)

9 (b) Respondent resides at: ...{last known address)...
0 (c) Respondent's last known place of employment:

11] ...{name of business and address)...

12 (d) Physical description of respondent: ....
13 Race....

14 Sex....

15 Date of birth....

16 Height....

17 Weight....

18 Eye color....

19 Hair color....

20 Distinguishing marks or scars....

21 (e) Allases of respondent: ....

22 (f) Respondent is the spouse or former spouse of the

23| petitioner or is any other person related by blood or marriage
24| to the petitioner or 1s any other person who is or was

25| residing within a single dwelling unit with the petitioner, as
26/ if a family, or is a person with whom the petitioner has a

27| child in common, regardless of whether the petitioner and

28] respondent are or were married or residing together, as 1f a
29| family.

30 (g) The following describes any other cause of action
31) currently pending between the petitioner and respondent: .....
S
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The petitioner should also describe any previous or
pending attempts by the petitioner to obtain an injunction for
protection against domestic violence in this or any other
circuit, and the results of that attempt................. 90000
Case numbers should be included if available.

{h) Petitioner has suffered or has reasonable cause to

fear imminent domestic violence because respondent has: -.....

O W M ~N o8 0 b W N

-

(1) Petitioner alleges the following additional

puy
—

specific facts: (mark appropriate sections)

12 ....Petitioner is the custodian of a minor child or

13] children whose names and ages are as fOllOWS: ...iesvuvucnacenas
14 ....Petitioner needs the exclusive use and possession
15] of the dwelling that the parties share.

16 ....Petitioner is unable to obtain safe alternative

17| housing because: ...... 5800806000000600000800530 800600000000 060
18 ....Petitioner genuinely and imminently fears that

19] respondent will abuse, remove, or hide the minor child or

20| children from petitioner because: ......isoe.- Sl eiaa e i ee :
i) S5 8600006006000000800080388000000008600800000000 5000000800000000
22 ()) Petitioner genuinely and imminently fears domestic
23| violence by respondent.

24 (k) Petitioner seeks an injunction: (mark appropriate
25| section or sections)

26 ....Immediately restraining the respondent from

27| committing any acts of domestic violence.

28 ....Restraining the respondent from committing any acts
29| of domestic violence.

30

31
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....Awvarding to the petitioner the temporary exclusive
use and possession of the dwelling that the parties share or
excluding the respondent from the residence of the petitioner.

....Awarding temporary custody of, or temporary
visitation rights with regard to, the minor child or children
of the parties, or prohibiting or limiting visitation to that
which 1s supervised by a third party.

....Establishing temporary support for the minor child

or children or the petitioner.

Q W 0O N O 0 o> w N

-

....Directing the respondent to participate 1in a

11| batterers' intervention program or other treatment pursuant to
12]s. 415.601.

13 ....Providing any terms the court deems necessary for
14{ the protection of a victim of domestic violence, or any minor
15( children of the victim, 1including any injunctions or

16/ directives to law enforcement agencies.

17
18 (4) Upon the filing of the petition, the court shall
19/ set a hearing to be held at the earliest possible time. The

20| respondent shall be personally served with a copy of the
21]petition, financial affidavat, uniform child custody

22| jurisdiction act affidavit, Iif any, notice of hearing, and

23| temporary injunction, 1f any, prior to the hearing.

24 (5)(a) When it appears to the court that an immediate
25| and present danger of domestic violence exists, the court may
26] grant a temporary injunction ex parte, pending a full hearing,
27| and may grant such relief as the court deems proper, including
28| an 1injunction:

29 1. Restraining the respondent from committing any acts

30| of domestic violence.

31
7
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2., Awarding to the petitioner the temporary exclusive
use and possession of the dwelling that the parties share or
excluding the respondent from the residence of the petitioner.

3. On the same basis as provided in s. 61.13(2), (3),
(4), and (5), granting to the petitioner temporary custody of
a minor child or children.

(b) In a hearing ex parte for the purpose of obtaining
such ex parte temporary injunction, no evidence other than

verified pleadings or affidavits shall be used as evidence,

O W0 ©® N9 N 0 e w N

unless the respondent appears at the hearing or has received
11| reasonable notice of the hearing. A denial of a petition for
12| an ex parte injunction shall be by written order noting the
13| legal grounds for denial. When the only ground for denial 1is
14] no appearance of an immediate and present danger of domestic
15| violence, the court shall set a full hearing on the petition
16] for injunction with notice at the earliest possible time.

17| Nothing herein affects a petitioner's right to promptly amend
18| any petition, or otherwise be heard in person on any petition
19| consistent with the Florida Rules of Civil Procedure.

20 (c) Any such ex parte temporary injunction shall be

21| effective for a fixed period not to exceed 15 days.

22 1. The court must hold a prelimingry hearing within 3
23| days after granting an ex parte injunction. The respondent

24 r notice of the preliminary hearing. At the

25 imin hearin he court must determine whether a prima

26| facie case exists to continue the injunction until a fyll

27l hearing is held, provide for temporary parental

28| responsibilities, including visitation and child support; and
29| determine residential responsibilities.

30 n request of either r at_th reliminar

31| hearin he court m ull hearing no 1 I than 21
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days after the preliminary hearing to determine arrangements
2| for temporary parental and residential responsibilities,

including visitation and child support, based on evidence

R )

concerning the best interest of the child on the same basis as

provided in s. 61.13(2)}-(5).

3. At the full hearing, the court must determine

whether to modify, dissolve, or continue the injunction as
provided in this section if elther party objects to the . -

o
continuation of the injunction.

*
4. The court may grant a continuance of the ex parte
11 injunction and the_ full hearing before or during a hearing for

W W N oy »

12| good cause shown by any party, which must also include a

13| continuance to obtain service of process. A-fuii-hearings—as

14| provided-by-this-section7-shaii-be-set-for-a-date-no-iater

15| than-the—date-when-the-temporary—tnjunction-ceases-to-be

16| effectives—The—court-may-grant—a—continuance-of-the-ex—parte
17| ¢ndunction-and-the-fuii-hearing-before-or-during-a-hearing-for
18| good-cause—shown-by—any-partyr-vwhich-shati-inctude-a

19| continuance—-to-obtarn-service-of-process—

20 (6)(a) Upon notice and hearing, the court may grant

21 such relief as the court deems proper, including an

22| injunction:

23 1. Restraining the respondent from committing any acts
24| of domestic violence.

25 2. Awarding to the petitioner the exclusive use and

26| possession of the dwelling that the parties share or excluding
27| the respondent from the residence of the petitioner.

28 3. On the same basis as provided in chapter 61,

29| awarding temporary custody of, or temporary visitation raghts

30| with regard to, a minor child or children of the parties.

31
9
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4. On the same basis as provided in chapter 61,
establishing temporary support for a minor child or children
or the petitioner.

S. Ordering the respondent to participate 1in
treatment, intervention, or counseling services. When the

court orders the respondent to participate in treatment,
intervention, or counseling, including, but not limited to, a

batterers' intervention program, the court must provide the

respondent with a list of courses acceptable to any court in

Q W W NN O W e W N =

—

the circuit from which the respondent must select a provider.

-
—

6. Ordering such other relief as the court deems

12| necessary for the protection of a victim of domestic violence,
13] including injunctions or directives to law enforcement
14) agencies, as provided in this section.

-
n

(b) Any relief granted by the injunction shall be

-
[=)

granted for a fixed period not to exceed 1 year, unless upon

-
~

petition of the victim the court extends the injunction for

-
[+ ]

successive fixed periods not to exceed 1 year. Broad

By
O

discretion resides with the court to grant an extension after

N
(=)

considering the circumstances. No specific allegations are

N
-

required. Such relief may be granted in addition to other

~N
N

civil or criminal remedies.

23 (c) A temporary or final Jjudgment on injunction for
24| protection against domesti violence entered pursuant to this
25| section shall, on its face, indicate that:

26 1. The injunction is valid and enforceable in all

27| counties of the State of Florida.

28L 2. Law enforcement officers may use their arrest

29| powers pursuant to s. 901.15(6) to enforce the terms of the
30| injunction.

31

10
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(d) An injunction for protection against domestic

violence entered pursuant to this section, on its face, may
order that the respondent attend a batterers' intervention

program as a condition of the injunction. When the court

tend a batterers' intervention

program, the court must provide the respondent with a list of

programs acceptable to any court in the circuit from which the

respondent must select a provider. Unless the court makes

written factual findings in 1ts judgment or order which are

O W @@ N O b dx W N

-

based on substantial evidence, stating why batterers’

-
-

intervention programs would be inappropriate, the court shall

-
N

order the respondent to attend a batterers' intervention

-
w

program if:

-
o

1. It finds that the respondent willfully violated the
5| ex parte injunction;

16 2. The respondent, in this state or any other state,
17| has been convicted of, had adjudication withheld on, or pled
18| nolo contendere to a crime 1involving violence or a threat of
19| violence; or

20 3. The respondent, in this state or any other state,
21| has had at any time a prior injunction for protection entered
22| against the respondent after a hearing with notice.

23
24] 1t is preferred, but not mandatory, that such programs be

25| certified under s. 741.32.

26 (e) The fact that a separate order of protection 1is

27| granted to each opposing party shall not be legally sufficient
28| to deny any remedy to either party or to prove that the

29| parties are equally at fault or equally endangered.

30 {7)(a)1. The clerk of the court shall furnish a copy

31| of the petition, financial affidavit, uniform child custody

11
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jurisdiction act affidavit, if any, notice of hearing, and
temporary injunction, if any, to the sheriff or a law
enforcement agency of the county where the respondent resides
or can be found, who shall serve it upon the respondent as
soon thereafter as possible on any day of the week and at any
time of the day or night. The clerk of the court shall be
responsible for furnishing to the sheriff such information on
the respondent's physical description and location as 1s

required by the department to comply with the verification

O VW ® N O B W N

—_

procedures set forth in this section. Notwithstanding any

-
Iy

other provision of law to the contrary, the chief judge of

-
N

each circuit, in consultation with the appropriate sheriff,

-
w

may authorize a law enforcement agency within the jurisdiction

-
(=Y

to effect service. A law enforcement agency serving

-
wn

injunctions pursuant to this section shall use service and

—
(=23

verification procedures consistent with those of the sheriff,

~

2. When an injunction is issued, 1f the petitioner

-
@

requests the assistance of a law enforcement agency, the court

-
\D

may order that an officer from the appropriate law enforcement

N
o

agency accompany the petitioner and assist in placing the

N
-

petitioner in possession of the dwelling or residence, or

[ ¥
N

otherwise assist 1n the execution or service of the

[N
w

injunction. A law enforcement officer shall accept a copy of

~
w

an injunction for protection against domestic violence,

[ %)
(9,3

certified by the clerk of the court, from the petitioner and

[N
[=a)

immediately serve 1t upon a respondent who has been located

N
~J

but not yet served.

N
(o]

3. All orders issued, changed, continued, extended, or |

(2%
O

vacated subsequent to the original service of documents

w
o

enumerated under subparagraph 1., shall be certified by the

w
py

clerk of the court and delivered to the parties at the time of
12
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the entry of the order. The parties may acknowledge receipt
of such order in writing on the face of the original order.
In the event a party fails or refuses to acknowledge the
receipt of a certified copy of an order, the clerk shall note
on the original order that service was effected. 1If delivery
at the hearing is not possible, the clerk shall mail certified|
copies of the order to the parties at the last known address
of each party. Service by mail is complete upon mailing.

When an order is served pursuant to this subsection, the clerk |

O W W ~N O U W N

-

shall prepare a written certification to be placed in the

-
-

court file specifying the time, date, and method of service

12| and shall notify the sheraiff.
13
14, If the respondent has been served previously with the

—_
(%]

temporary injunction and has failed to appear at the 1initial

—
(=2}

hearing on the temporary injunction, any subsequent petition

-
~

for injunction seeking an extension of time may be served on

—-
(<)

the respondent by the clerk of the court by certified mail in

-
\D

lieu of personal service by a law enforcement officer.

N
(=]

(b} There shall be created a Domestic and Repeat

N
-

Violence Injunction Statewide Verification System within the

N
~N

Department of Law Enforcement. The department shall establish,

N
w

implement, and maintain a statewide communication system

~
>

capable of electronically transmitting information to and

N
[$4)

between criminal justice agencies relating to domestic

N
o

violence injunctions and repeat violence injunctions issued by

N
~

the courts throughout the state. Such information must

include, but 1s not limited to, information as to the

N N
0

existence and status of any injunction for verification

w
o

purposes.

w
-

13
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(c)1. Within 24 hours after the court issues an
injunction for protection against domestic violence or
changes, continues, extends, or vacates an injunction for
protection against domestic violence, the clerk of the court
must forward a certified copy of the injunction for service to
the sheriff with jurisdiction over the residence of the
petitioner. The injunction must be served in accordance with
this subsection.

2. WwWithin 24 hours after service of process of an

O W 0 N & O e W N

injunction for protection against domestic violence upon a

-

respondent, the law enforcement officer must forward the

oy
8

written proof of service of process to the sheriff with

-
w

jJurisdiction over the residence of the petitioner.

Y

3. wWithin 24 hours after the sheriff receives a

wv

certified copy of the injunction for protection against

Y
(=43

domestic violence, the sheriff must make information relating

4
<

to the injunction available to other law enforcement agenclies

—
<«

by electronically transmitting such information to the

0

department.

o
o

4, Within 24 hours after the sheriff or other law

N
-

enforcement officer has made service upon the respondent and

N
N

the sheriff has been so notified, the sheriff must make

[S]
w

information relating to the service available to other law

[.N)
-

enforcement agencies by electronically transmitting such

N
w

information to the department.

N
o

5. Within 24 hours after an 1injunction for protection

[ %
-~

against domestic violence is vacated, terminated, or otherwise

(%2
(52

rendered no longer effective by ruling of the court, the clerk

~N
O

of the court must notify the sheriff receiving original

w
o

notification of the injunction as provided in subparagraph 2.

w
-

That agency shall, within 24 hours after receiving such

14
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notification from the clerk of the court, notify the
department of such action of the court.

(8)(a) The court may enforce a violation of an
injunction for protection against domestic violence through a
civil or criminal contempt proceeding, or the state attorney
may prosecute 1t as a criminal violation under s. 741.31. The
court may enforce the respondent's compliance with the
injunction through any appropriate civil and criminal
remedies, 1ncluding, but not limited to, a monetary assessment
or a fine. The clerk of the court shall collect and receive
such assessments or fines. On a monthly basis, the clerk
shall transfer the moneys collected pursuant to this paragraph
to the State Treasury for deposit in the Domestic Violence
Trust Fund established in s. 741,01.

(b) 1If the respondent is arrested by a law enforcement
officer under s. 901.15(6) or for a violation of s. 741.31,
the respondent shall be held in custody until brought before
the court as expeditliously as possible for the purpose of
enforcing the injunction and for admittance to balil in
accordance with chapter 903 and the applicable rules of
criminal procedure, pending a hearing.

(9) The petitioner or the respondent may move the
court to modify or dissolve an injunction at any time.

Section 2. Paragraph (e) 1s added to subsection (4) of
section 61.13, Florida Statutes, 1996 Supplement, to read:

61.13 Custody and support of children; visitation
rights; power of court in making orders.--

(4)

le) 1If the court finds that one parent has falsely

30! accused the other parent of domestic violence or child abuse,
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1| interests would not be served by awarding to the accusing
parent primary residential responsibility for the child.

Section 3. This act shall take effect October 1, 1997.

ARERARRRREIRARRARRARRRAARARKAARRA T AR AN RN R

SENATE SUMMARY

Specifies and clarifies who has standing to obtain an
injunction for protection against domestic violence and
who may present evidence. Provides that only a
petitioner or respondent for an injunction acting pro se
or an attorney representing the petitioner or resﬁondent
may present evidence to and request relief from the
court. Reguires the clerk of the circuit court to notify
a petitioner of the effect of makxn? a false accusation
ang to include such information in its statewide uniform
informational brochure. Prescribes information to be
included in the petition. Specifies certain procedures

12 after the granting of an ex parte injunction. Requires
the court to provide a respondent with a list of

13 counseling programs and batterers' intervention programs.
Establishes a rebuttable presumption of child custody

14 when false accusations of domestic violence or child
abuse have been proven.

16
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By the Committee on Judiciary and Senator Silver

308-1954-97

1 A bill to be entitled

2 An act relating to protection against domestic
3 violence; amending s. 28.241, F.S.; limiting

4 certain fees for injunctions relating to

S domestic violence; amending s. 44.102, F.S.;

6 providing that a case is not referable to

7 family mediation if the court finds there has

8 been a history of domestic violence; amending

9 s. 61.13, F.8., relating to child custody and
10 support; providing for creation of a rebuttable
11 presumption of detriment to a child upon

12 evidence of a parent's conviction of a felony
13 involving domestic violence; providing for

14 evidence of domestic violence or child abuse to
15 be considered by the court as evidence of

16 detriment to the child; providing for

17 consideration of false allegations of domestic
18 violence or child abuse in custody proceedings;
19 providing for consideration of domestic

20 violence and child abuse in custody
21 proceedings: providing for consideration of
22 allegations of domestic violence or child abuse
23 in custody proceedings; amending s. 741.28,

24 F.5.; redefining “"domestic violence" to include
25 kidnapping and false imprisonment and other

26 specified criminal offenses resulting in

27 physical injury or death of one family or

28 housebhold member by another: amending s.

29 741.30, F.8.; providing for court orders to

30 protect the children of the domestic violence
31 victim's minor chiidren; revising the period

1
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1 during which injunctive relief remains
2 effective; providing for motion to modify or
3 dissolve injunction by either party; providing
4 for indication of specified information on the
5 face of a temporary or final judgment for
6 protection against domestic violence;
7 prescribing conditions under which persons may
8 present evidence or recommendations; providing
9 for information through the clerk of the court;
10 specifying information to be included in the
1" petition for injunction for protection from
12 domestic violence; providing certain procedures
13 after granting an ex parte injunction;
14 requiring the court to provide respondents with
15 a list of counseling, treatment, batterers'
16 intervention programs; requiring the court
17 administrator to maintain a registry of program
18 providers; providing for petitioners to be
19 ordered to counseling; providing for
20 petitioners to be provided a list of treatment,
21 intervention, and counseling programs;
22 providing for payment of a petitioner's
23 treatment, intervention, or counseling;
24 limiting total charges for issuing or serving
25 injunctions or restraining orders relating to
26 domestic violence; amending s. 741.31, F.S.;
27 defining the offense of willfully violating a
28 foreign protection order accorded full faith
29 and credit by specified acts; providing
30 penalties; creating s. 741.315, P.S.; requiring
31 that an injunction for protection against

2

CODING: Words stricken are deletions; words underlined are additionms.



FLoripa SeNaTE - 1997 CS ror SB 1006
308-1954-97

1 domestic violence issued by a "court of a

2 foreign state," as defined,; be accorded full

3 faith and credit; providing exceptions;

4 providing for availability of a registration

5 procedure to protected persons; providing

6 duties of the Florida Department of Law

7 Enforcement and sheriffs and other local law

8 enforcement officers with respect to

9 registration and enforcement of foreign

10 protection order; providing certain immunity
1 from civil and criminal 1llability to law

12 enforcement officer and officer's employing

13 agency; defining the offense of intentionally
14 providing a law enforcement officer with a copy
15 of protection order known to be invalid or

16 denying having been served with protection

17 order when served; providing penalties;

18 amending s. 784.046, F.S., relating to action
19 by victim of repeat violence for protective

20 injunction; providing certain immunity from
21 civil and criminal liability to law enforcement
22 officer and officer's employing agency;
23 revising period of duration of injunctive
24 relief; amending s. 784.047, F.S., relating to
25 penalties for violating protective injunction
26 against repeat violators; defining offenses of
27 willfully violating a foreign protection order
28 accorded full faith and credit by committing
'9 specified acts; providing penalties; amending
30 s. 901.15, F.S., relating to circumstances when
31 arrest by officer without warrant is lawful;

3
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1 providing conforming terminology and

2 cross-references; providing certain immunity
3“ from civil liability to law enforcement

4 officer; providing an effective date.

5

6| Be It Enacted by the Legislature of the State of Florida:
7
sl Section 1. Subsection (5) of section 28.241, Florida

9] statutes, 1996 Supplement, is amended to read:
10 28,241 Filing charges for trial and appellate

11| proceedings.——

12 (5) The fees prescribed in this section do not include
13Fthe service charges required by law for the clerk as provided

14] in s. 28.24 or by other sections of the Florida Statutes.

15f Service charges authorized by this section may not be added to
16] any civil penalty imposed by chapter 316 or chapter 318. Fees

17 injunctions ncernin sti iolence sh i
18| as provided in s. 741.30(2)(a).
19 Section 2. Paragraph (b) of subsection (2) of section

20| 44.102, Florida Statutes, 1996 Supplement, is amended to read:

21 44.102 Court-ordered mediation.——
22 {2) A court, under rules adopted by the Supreme Court:
23| (b) In circuits in which a family mediation program

24| has been established and upon a court finding of a dispute,
25| shall refer to mediation all or part of custody, visitation,
26] or other parental responsibility issues as defined in s.

27) 61.13. Upon motion or reguest of a party, a court shall not
28| refer any case to mediation if it finds thexe has been a

29| significant history of domestic yiolence abuse that would
30 compromise the mediation process,

KR
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Section 3. Paragraph (b) of subsection (2) of section
61.13, Florida Statutes, 1996 Supplement, is amended, present
paragraph (k) of subsection (3) of that section is
redesignated as paragraph (m), and new paragraphs (k) and (1)
are added to that subsection, to read:

61.13 Custody and support of children; visitation
rights; power of court in making orders.--

(2)

(b)1. The court shall determine all matters relating

O O M ~ N N b W N

-

to custody of each minor child of the parties in accordance

with the best interests of the child and in accordance with

-
N -

the Uniform Child Custody Jurisdiction Act. It is the public

-
w

policy of this state to assure that each minor child has

-
S

frequent and continuing contact with both parents after the

—_
(%))

parents separate or the marriage of the parties 1ls dissolved

-
2]

and to encourage parents to share the rights and

-
~

responsibilities, and joys, of childrearing. After considering

-
@

all relevant facts, the father of the child shall be given the

pury
O

same consideration as the mother in determining the primary

N
o

residence of a child irrespective of the age or sex of the

N
-

chiid.

[ 34
N

2. The court shall order that the parental

N
X

responsibility for a minor child be shared by both parents

N
-

unless the court finds that shared parental responsibility

(]
wn

would be detrimental to the child. The-ceurt-shaii-consider

N
(=2

evidence—of-spousai-or-chiid-abuse—as-evidence-cf-detriment—to

N
-]

the-chiids—The—ceurt-shati-consider Evidence that a parent has

[
@

been convicted of a felony of the third seecond degree or

N
O

higher involving domestic violence, as defined in s. 741.28

w
(=]

and chapter 775, creates es a rebuttable presumption of

w
—

detriment to the child. If the presumption is not rebutted,
5
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shared parental responsibility, including visitation,
residence of the child, and decisions made regarding the
child, shall not be granted to the convicted parent. However,
the convicted parent shall not be relieved of any obligation
to provide financial support. If the court determines that
shared parental responsibility would be detrimental to the
child, it may order sole parental responsibility and make such
arrangements for visitation as will best protect the child or
abused spouse from further harm. Irrespective of a conviction
of any offense or the existence of an injunction for
protection against domestic violence, the court shall consider
evidence of domestic violence or child abuse as evidence of

detriment to the chilgd.
a. In ordering shared parental responsibility, the

©C OV ™ ~ o e w N

- eh = et s
s W N

court may consider the expressed desires of the parents and

-
o

may grant to one party the ultimate responsibility over

-
~J

specific aspects of the child's welfare or may divide those

-
@

responsibilities between the parties based on the best

-
[

interests of the child. Areas of responsibility may include

N
[«]

primary residence, education, medical and dental care, and any

N
-

other responsibilities which the court finds unique to a

N
N

particular family.

N
w

b. The court shall order "sole parental

N
-»

responsibility, with or without visitation rights, to the

N
w

other parent when it is in the best interests of" the minor

chiid.

NN
N

C. The court may award the grandparents visitation

rights of a minor child if it is in the chlld's best interest.

N N
O @

Grandparents shall have legal standing to seek judicial

w
o

enforcement of such an award. Nothing in this section shall

w
e

require that grandparents be made parties or given notice of
6
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dissolution pleadings or proceedings, nor shall grandparents
have legal standing as "contestants" as defined in s. 61.1306.
No court shall order that a child be kept within the state or
jurisdiction of the court solely for the purpose of permitting
visitation by the grandparents.

3. Access to records and information pertaining to a
minor child, including, but not limited to, medical, dental,
and school records, shall not be denied to a parent because

such parent is not the child's primary residential parent.

O O ® ~N O U > W N

-

{3) For purposes of shared parental responsibility and

—_
-

primary residence, the best interests of the child shall

—_
N

include an evaluation of all factors affecting the welfare and

-
(7]

interests of the child, including, but not limited to:
(k) Evidence of a false allegation of domestic

15| violence or child abuse.

-
o

16 {1) Evidence of domestic violence or child abuse.
17 Section 4. Subsection (1) of section 741.28, Florida

18| Statutes, is amended to read:

19 741.28 Domestic violence; definitions.—-As used in ss.
20/ 741.28~741.31:

21 (1) "Domestic violence" means any assault, aggravated
22| assault, battery, aggravated battery, sexual assault, sexual
23| battery, stalking, aggravated stalking, kidnapping, false

24| amprisonment, or any craiminal offense resulting in physical

25| injury or death of one family or household member by another
26|l who is or was residing in the same single dwelling unit.

27 Section 5. Section 741.30, Florida Statutes, 1996

28| Supplement, is amended to read:

29 741.30 Domestic violence; injunction; powers and

30| duties of court and clerk; petition; notice and hearing:

31
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1| temporary injunction: issuance of injunction; statewide

2| verification system; enforcement.-—

3l (1) There is created a cause of action for an

4| injunction for protection against domestic violence.

5 (a) Any person described in paragraph (e), who is the
6| victim of any act of domestic violence, or has reascnable

7| cause to beiieve he or she is in imminent danqer of becoming
8| may—become the victim of any act of domestic violence, has

9] standing in the circuit tourt to file a sworn petition for an
0] injunction for protection against domestic violence. On or

11| after October 1, 1997, the act of domestic violence must have
12] occurred within 6 months before the filing of a petition for

13] an_injunction for protection against domestic violence.

14 (b) This cause of action for an injunction may be

15| sought whether or not any other cause of action 1ls currently
16| pending between the parties. However, the pendency of any such
17} cause of action shall be alleged in the petition.

18| (c) 1In the event a subsequent cause of action ia filed
19| under chapter 61, any orders entered therein shall take

20| precedence over any lnconsistent provisions of an injunction
21| issued under this section which addresses matters governed by
22| chapter 61.

23 (d) A person's right to petition for an injunction

24| shall not be affected by such person having left a residence
25| or household to avoid domestic violence.

26 (e) This cause of action for an injunction may be

27| sought by family or household members. No person shall be

28| precluded from seeking injunctive relief pursuant to this

29| chapter solely on the basis that such person is not a spouse.
30
31
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(f) This cause of action for an injunction shall not
require that either party the—petitioner be represented by an
attorney.

(g) Any person,; including_an officer of the court, who

offers evidence or recommendations relating to the cause of
action must either present the evidence or recommendations in

writing to the court with copies to each party and their

attorney, or must present the evidence under oath at a hearing

at which all parties are present.

©O W W ~N Oy s W

—_

{h)¢§y Nothing in this section shall affect the title

-
-

to any real estate.

—
N

(i)¢thy The court is prohibited from issuing mutual

-
w

orders of protection. This does not preclude the court from

-
[

issuing separate injunctions for protection against domestic

—
(5,

violence where each party has complied with the provisions of

—
o0

this section. Compliance with the provisions of this section

-
~

cannot be waived.

(2)(a) Notwithstanding any other provision of law,_the
total charge, inciuding any administration fees, law
enforcement agency charges, and court costs or service
charges, for any court to lssue an injunction concerning
domestic violence under chapter 741 or chapter 784 shall not
exceed $50. The total charge by any law enforcement agency tg
serve an injunction or restraining order concerning_violence
shall not exceed $20. The remaining $30 fee collected for an
injynction under chapter 741 shall only be applied to_ the
initial $40 service charge collected by _the clerk of the court
as_provided in g. 28.241{1). In the event the victim does not
have sufficient funds with which to pay filing fees to the

NN -
w N = o w

N
>

N
(%4

N
[-al

N
~

w N N
o v

clerk of the court or service fees to the sherlff or law

w
—_

enforcement agency and signs an affidavit stating so., the fees
9
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shall be waived by the clerk of the court or the sheriff or
law enforcement agency to the extent necessary to process the
petition and serve the injunction, subject to a subsequent
order of the court relative to the payment of such fees.

(b} No bond shall be required by the court for the
entry of an injunction.

(c)t. The clerk of the court shall assist petitioners

in seeking both injunctions for protection against domestic

violence and enforcement for a violation thereof as specified

O W ® N O ! s W N -

in this section.

2
-

2. All clerks' offices shall provide simplified

-
N

petition forms for the injunction, any modifications, and the

-
w

enforcement thereof, including instructions for completion.

-
>

3. The clerk of the court shall advise petitioners of

-
(%]

the availability of affidavits of insolvency or indigence in

-
[=a]

lieu of payment for the cost of the filing fee, as provided in

-
~J

paragraph (a).

—
-]

4. The clerk of the court shall ensure the

\O

petitioner's privacy to the extent practical while completing

[
o

the forms for injunctions for protection against domestic

N
-

violence.

N
N

5. The clerk of the court shall provide petitioners

N
W

with a minimum of two certified copies of the order of

N
-

injunction, one of which is serviceable and will inform the

N
w

petitioner of the process for service and enforcement.

~
O

6. Clerks of court and appropriate staff in each

~»
~

county shall receive training in the effective assistance of

N
o]

petitioners as provided or approved by the Florida Association

N
[Y-)

of Court Clerks.

w
o

7. The clerk of the court in each county shall make

w
-

available informational brochures on domestic violence when
10

CODING: Words stricken are deletions; words underlined are additions.



FLoripa Senate - 1997 CS ror SB 1006
308-1954—97

—

such brochures are provided by local certified domestic
violence centers.

8. The clerk of the court in each county shall
distribute a statewide uniform informational brochure to
petitioners at the time of filing for an injunction for
protection against domestic or repeat violence when such
brochures become available. The brochure must include
information about the effect of a false accusation.

(3)(a) The sworn petition shall allege the existence

O W O N o N d W N

-

of such domestic violence and shall include the specific facts

-
-

and circumstances upon the basis of which relief is sought.

12 (b) The sworn petition shall be in substantially the
13{ following form:

14

15 PETITION FOR

16 INJUNCTION FOR PROTECTION

17 AGAINST DOMESTIC VIOLENCE

18

19{ Before me, the undersigned authority, personally appeared

20| Petitioner ...(Name)..., who has been sworn and says that the
21| following statements are true:

22 (a) Petitioner resides at: ...(address)...

23 (Petitioner may furnish address to the court in a

24| separate confidential filing if, for safety reasons, the

N
w

petitioner requires the location of the current residence to

N
o

be confidential.)

27 {b) Respondent resides at: ...(last known address)...
28] (c) Respondent's last known place of employment:

29| ...(name of buslness and address)...

30 (d) Physical description of respondent: ....

31 Race....

11
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Sex....

Date of birth....

Height....

Welght...

Eye color....

Halr color....

Distinguishing marks or scars....

(e) Aliases of respondent: ....

(f) Respondent is the spouse or former spouse of the
petitioner or is any other person related by blood or marriage
to the petitioner or is any other person who is or was
residing within a single dwelling unit with the petitioner, as
if a family, or is a person with whom the petitioner has a
child in common, regardless of whether the petitioner and
respondent are or were married or residing together, as if a
family.

{g) The following describes any other cause of action
currently pending between the petitioner and respondent: .....

The petitioner should also describe any previous or
pending attempts by the petitiomer to obtain an injunction for
protection against domestic violence in this or aay other

circuit, and the results of that attempt.......... 90000030 5000

Case numbers should be included if available.

(h) Petitioner has suffered or has reasonable cause to
fear imminent domestic violence because respondent has: ......
(i) Petitioner alleges the following additional

specific facts: (mark appropriate sections)
....Petitioner is the custodian of a minor child or
children whose names and ages are as followsS: .....e.covevnree
12
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.»..Petitioner needs the exclusive use and possession
of the dwelling that the parties share.

....Petitioner is unable to obtain safe alternative
housing because: ....eicenovsseccancanaen 50000600000 0500000003

....Petitioner genuinely and imminently fears that
respondent will abuse, remove, or hide the minor child or
children from petitioner because: ..... S R R TR R i

R R R I R R S N R R R R R R R I I A

{)) Petitioner genuinely and imminently fears domestic

O W W N O NN e W N

—_

violence by respondent.

—
-

(k) Petitioner seeks an injunction: (mark appropriate

—_
N

section or sections)

-
w

....Immediately restraining the respondent from

-
'S

committing any acts of domestic violence.

-
(3]

....Restraining the respondent from committing any acts

of domestic violence.

-
~ O

....Awarding to the petitioner the temporary exclusive

-
@D

use and possession of the dwelling that the parties share or

-
ed

excluding the respondent from the residence of the petitioner.

N
=)

....Awarding temporary custody of, or temporary

N
-

visitation rights with regard to, the minor child or children

[N
N

of the parties, or prohibiting or 1limiting visitation to that

)
w

which is supervised by a third party.

»n
S

.»..BEstablishing temporary support for the minor child

N
w

or children or the petitioner.

»n
N

....Directing the respondent to participate in a

N
~J

batterers' intervention program or other treatment pursuant to

N
@D

s. 415.601.

N
o

....Providing any terms the court deems necessary for

w
o

the protection of a victim of domestic violence, or any minor

w
-

13
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1|children of the victim, including any injunctions or
directives to law enforcement agencies.
{(c) Every petition for an injunction against domestic
lence shall contain, directly above the signature line, a
statement in all capital letters and bold type not smaller

than the surrounding text, as follows:
I HAVE READ EVERY STATEMENT MADE IN THIS

®© N O W e W N

PETITION AND EACH STATEMENT IS TRUE AND

9 CORRECT. I UNDERSTAND THAT THE STATEMENTS MADE

10 IN THIS PETITION ARE BEING MADE UNDER PENALTY

11 OF PERJURY, PUNISHABLE AS PROVIDED IN SECTION

12 837.02, FLORIDA STATUTES.

13 ...{initials),..

14

15 (d) If the sworn petition seeks to determine issues of
16| custody or visitation with regard to the minor child eor

17| children h ties, the sworn petition shall be

18| accompanied by or shall incorporate the allegations reguired
19 2132 he Uniform Child Custody Jurisdiction Act
20 (4) Upon the filing of the petition, the court shall

21| set a hearing to be held at the earliest possible time. The

22] respondent shall be personally served with a copy of the

23| petition, financial affidavit, uniform child custody

24| jurisdiction act affidavit, if any, notice of hearing, and

25| temporary injunction, if any, prior to the hearing.

26 (5)(a) When it appears to the court that an ismediate
27| and present danger of domestic violence exists, the court may
28| grant a temporary injunction ex parte, pending a full hearing,
29| and may grant such relief as the court deems proper, including
30| an injunction:

31

14
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1. Restraining the respondent from committing any acts
of domestic violence.

2. Awarding to the petitioner the temporary exclusive
use and possession of the dwelling that the parties share or
excluding the respondent from the residence of the petitioner.

3. On the same basis as provided in s. 61.13(2), (3),
(4), and (5), granting to the petitioner temporary custody of

a minor child or children.

{b) 1In a hearing ex parte for the purpose of obtaining

O W O N O W s W N

-

such ex parte temporary injunction: no evidence other than

-
—

verified pleadings or affidavits shall be used as evidence,

-
N

unless the respondent appears at the hearing or has received

—
(7]

reasonable notice of the hearing. A denial of a petition for

-
-~

an ex parte injunction shall be by written order noting the

-
wn

legal grounds for denial. When the only ground for denial is

s
o

no appearance of an immediate and present danger of domestic

—
~J

violence, the court shall set a full hearing on the petition

-
=]

for injunction with notice at the earliest possible time.

-
\D

Nothing herein affects a petitioner's right to promptly amend

(253
o

any petition, or otherwise be heard in person on any petition

consistent with the Florida Rules of Civil Procedure.

NN
N -

(c) Any such ex parte temporary injunction shall be

N
w

effective for a fixed period not to exceed 15 days. A full

n
-

hearing, as provided by this section, shall be set for a date

N
w

no later than the date when the temporary injunction ceases to

N
o

be effective. The court may grant a continuance of the ex

N
<

parte—injunction—-and-the—-£fuit hearing before or during a

[
o

hearing for good cause shown by any party, which shall include
a continuance to obtain service of process. Any inijuncticn
shall be extended if necessary to remain in full force and

31| effect during any period of continuance,
15

w N
[=2")
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1 (6)(a) Upon notice and hearing, the court may grant
such relief as the court deems proper, including an
injunction:

| 1. Restraining the respondent from committing any acts

of domestic violence.

2

3

4

5

[ 2. Awarding to the petitioner the exclusive use and

7| possession of the dwelling that the parties share or excluding
8| the respondent from the residence of the petitioner.

9 3. On the same basis as provided in chapter 61,

0| awarding temporary custody of, or temporary visitation rights
11| with regard to, a minor child or children of the parties.

12 4. On the same basis as provided in chapter 61,

13| establishing temporary support for a minor child or children
14/ or the petitioner.

15 5. Ordering the respondent to participate in

16| treatment, intervention, or counseling services to be paid for
17] by_the respondent. When the court orders the_respondent to

*8] participate in treatment, intervention, or counseling,

19| including, but not limited to, a.batterers' intervention

20| program, the court must provide the respondent with a copy of
21| the reqistry of providers of prodrams in the circuit from

22| which the respondent must select a provider. The gourt

23| administrator of each judicial ¢ircyit shall maintain a

24| reqistry of providers which must include all program providers
25| that have requested to be registered and have been approved by
26| the Alcohol, Drug Abuse, and Mental Health Program Office of
27| the Department of Children and Family Services or certified by
28| the Department of Corrections, All programs listed on the

29| registry must provide for payment of services on g sliding

30| scale based upon the participant's income,

31

16
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1 6. Ordering a petitioner, if it is in the petitioner's

best interest, to participate in treatment, intervention, or

counseling, the _cost of which is to be paid by the respondent.

When the Court orders the petitioner to participate in

2

3

4

5| treatment, intervention, or counseling, the court must provide
6| the petitioner with a copy of the registry of providers and
7
8
9
0

programs_in the circuit, from which the petitioner must select
a provider. The court administrator of each judicial circuit

shall maintain a_registry of providers which must include all

program providers that have reguested to be registered and

11{ have been approved by the Alcohol, Drug Abuse, and Mental

12| Health Program Office of the Department of Children and Family

13| Services or certified by the Department of Corrections. All

14]{ programs listed on the registry must provide for payment of

15| services on a_sliding _scale based upon the participant's

16/ income.

17 1.6+ Ordering such other relief as the court deems

18| necessary for the protection of a victim of domestic violence,
19| including injunctions or directives to law enforcement

20| agencies, as provided in this section.

21 (b) The terms of an injunction restraining the

22| respondent under subparagraph (a)l. or ordering other relief

23| for the protection of the victim under subparagraph (a)?.

24| shall remain in effect until modified or dissolved. Any-rexief

25| granted-by—the—injunction-shaii-be-grented-£for-a-£ixed-period

26| not-to—exceed-+-years-uniess—upon-petition-of-the-victim—the

27| covze-extends-the-injunction-for-successive-£fixed-periods-not

28| to—exceed—+—-year--Broad-discretion-resides—with-the—court-to

'9} grant-an-extension-after-considering-the-circumstances- Either

30 party may move at any time to modify or dissolve the

31| injunction. No specific allegations are reqguired. Such relief
17
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1| may be granted in addition to other civil or criminal

N

remedies.

w

(c) A temporary or final judgment on injunction for
protection against domestic violence entered pursuant to this
section shall, on its face, indicate that:

1. The injunction is valid and enforceable in all
counties of the State of Florida.

2. Law enforcement officers may use their arrest

powers pursuant to s. 901.15(6) to enforce the terms of the

O W o 3 o

injunction.

1" 3. The court had jurisdiction over the parties and
12| matter under the laws of Florida and that reasonable notice
13| and opportunity to be heard was given to the person against
14| whom the order is sought sufficient to protect that person's

15} right to due process.
16 4. The date respondent was served with the temporary

17| or final order, if obtainablse.
18 (d) An injunction for protection against domestic

19 violence entered pursuant to this section, on its face, may

20| order that the respondent attend a batterers' intervention

21| program as a condition of the injunction. Unless the court

22| makes written factual findings in its judgment or order which
23| are based on substantial evidence, stating why batterers'

24} intervention programs would be inappropriate, the court shall
25| order the respondent to attend a batterers' intervention

26| program if:

27 1. It finds that the respondent willfully violated the
28 ex parte injunction;

29 2. The respondent, in this state or any other state,
30[ has been convicted of, had adjudication withheld on, or pled
3

18
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nolo contendere to a crime involving violence or a threat of
violence; or

3. The respondent, in this state or any other state,
has had at any time a prior injunction for protection entered

against the respondent after a hearing with notice.

It is preferred, but not mandatory, that such programs be
certified under s. 741.32.

(e) The fact that a separate order of protection is

Q W O N N W N

Py

granted to each opposing party shall not be legally sufficient

-
-

to deny any remedy to elther party or to prove that the

-
N

parties are equally at fault or equally endangered.

-
w

(7)(a)1l. The clerk of the court shall furnish a copy

-
-~

of the petition, financial affidavit, uniform child custody
'S| jurisdiction act affidavit. if any, notice of hearing, and

16| temporary injunction, if any, to the sheriff or a law

17| enforcement agency of the county where the respondent resides
18| or can be found, who shall serve it upon the respondent as

19| soon thereafter as possible on any day of the week and at any
20| time of the day or night. The clerk of the court shall be

21| responsible for furnishing to the sheriff such information on
22| the respondent’s physical description and location as is

23| required by the department to comply with the verification

24| procedures set forth in this section. Notwithstanding any

25| other provision of law to the contrary, the chief judge of

26| each circuit, in consultation with the appropriate sherlff,
27| may authorize a law enforcement agency within the Jjurisdiction
28| to effect service. A law enforcement agency serving

9| injunctions pursuant to this section shall ume service and

30| verification procedures consistent with those of the sheriff.

31

19
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1 2. Wwhen an injunction is issued, if the petitioner
requests the assistance of a law enforcement agency, the court
may order that an officer from the appropriate law enforcement
agency accompany the petitioner and assist in placing the

petitioner in possession of the dwelling or residence, or

2

3

4

5

6] otherwise assist in the execution or service of the

7| injunction. A law enforcement officer shall accept a copy of

8 an injunction for protection against domestic violence,

9| certified by the clerk of the court, from the petitioner and

0| immediately serve it upon a respondent who has been located

11 but not yet served.

12 3. All orders issued, changed, continued, extended, or
13| vacated subsequent to the original service of documents

14} enumerated under subparagraph 1., shall be certified by the

15} clerk of the court and delivered to the parties at the time of
16| the entry of the order. The parties may acknowledge receipt
17| of such order in writing on the face of the original order.

18| In the event a party fails or refuses to acknowledge the

19| receipt of a certified copy of an order, the clerk shall note
20| on the original order that service was effected. If delivery
21| at the hearing is not possible, the clerk shall mail certified
22| copies of the order to the parties at the last known address
23| of each party. Service by mail is complete upon mailing.

24| When an order is served pursuant to this subsection, the clerk
25| shall prepare a written certification to be placed in the

26| court file specifying the time, date, and method of service

27| and shall notify the sheriff.

28
29| If the respondent has been served previously with the

30[ temporary injunction and has failed to appear at the initial

31| hearing on the temporary injunction, any subsegquent petition
20
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1| for injunction seeking an extension of time may be served on
the respondent by the clerk of the court by certified mail in

lieu of personal service by a law enforcement officer.

2

3

4 (b) There shall be created a Domestic and Repeat

5] Violence Injunction Statewide Verification System within the

6| Department of Law Enforcement. The department shall establish,
7] :mplement, and maintain a statewide communication system
Bicapable of electronically transmitting information to and

9| between criminal justice agencies relating to domestic

10| violence injunctions and repeat violence injunctions issued by
11| the courts throughout the state. Such information must

12| include, but is not limited to, information as to the

13| existence and status of any injunction for verification

14| purposes.

'g (c)t. Within 24 hours after the court issues an

16| injunction for protection against domestic violence or

17| changes, continues, extends, or vacates an injunction for

18} protection against domestic violence, the clerk of the court
19| must forward a certified copy of the injunction for service to
20| the sheriff with jurisdiction over the residence of the

21| petitioner. The injunction must be served in accordance with
22| this subsection.

23 2., Within 24 hours after service of process of an

24| injunction for protection against domestic violence upon a

25| respondent, the law enforcement officer must forward the

26| written proof of service of process to the sheriff with

27| jurisdiction over the residence of the petitioner.

28 3. Within 24 hours after the sheriff receives a

9i certified copy of the injunction for protection against

30| domestic violence, the sheriff must make information relating

31| to the injunction available to other law enforcement agencies

21
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by electronically transmitting such information to the
department.

4. Within 24 hours after the sheriff or other law
enforcement officer has made service upon the respondent and
the sheriff has been so notified, the sheriff must make
information relating to the service available to other law
enforcement agencies by electronically transmitting such
information to the department.

5. Within 24 hours after an injunction for protection
against domestic viclence is vacated, terminated, or otherwise
rendersd no longer effective by ruling of the court, the clerk
of the court must notify the sheriff receiving original
notification of the injunction as provided in subparagraph 2.
That agency shall, within 24 hours after receiving such
notification from the clerk of the court, notify the
department of such action of the court.

(8)(a) The court may enforce a violation of an
injunction for protection against domestic violence through a
civil or criminal contempt proceeding, or the state attorney
may prosecute it as a criminal violation under s. 741.31. The
court may enforce the respondent's compliance with the
injunction through any appropriate civil and criminal
remedies, including, but not limited to, a monetary assessment
or a fine. The clerk of the court shall collect and receive
such assessments or fines. On a monthly basis, the clerk
shall transfer the moneys collected pursuant to this paragraph
to the State Treasury for deposit in the Domestic Violence
Trust Fund established in s. 741.01.

(b) 1If the respondent is arrested by a law enforcement
officer under s. 901.15(6) or for a violation of s. 741.31,
the respondent shall be held in custody until brought before

22
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1| the court as expeditiously as possible for the purpose of
enforcing the injunction and for admittance to bail in
accordance with chapter 903 and the applicable rules of
criminal procedure, pending a hearing.

(9) The petitioner or the respondent may move the

2
3
4
5
6| court to modify or dissolve an injunction at any time.
7 Section 6. Subsection (4) of section 741.31, Florida
8| Statutes, 1996 Supplement, is amended to read:
9 741.31 Violation of an injunction for protection
0| against domestic violence.——

11 (4) A person who willfully violates an injunction for
12| protection against domestic violencer issued pursuant to s.
13| 741.30, or a foreign protection order accorded full faith and

14jcredit pursuant to s. 741.315, by:

S (a) Refusing to vacate the dwelling that the parties
16f share;
17 (b) Going to the petitioner's residence, school, place

18] of employment, or a specified place frequented regularly by

19! the petitioner and any named family or household member:

20 (c) Committing an act of domestaic violence against the
21| petitioner;

22 (d) Committing any other violation of the injunction
23| through an intentional unlawful threat, word, or act to do

24| violence to the petitioner; or

25 (e) Telephoning, contacting, or otherwise

26| communicating with the petitioner directly or indirectly,

27| unless the Ilnjunction specifically allows indirect contact

28] through a third party

30] is guilty of a misdemeanor of the first degree, punishable as
31| provided in s. 775.082 or s. 775.083.
23
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Section 7. Section 741.315, Florida Statutes, is

created to read:

741,315 Recognition of foreign protection orders.—-

(1) As used in this section, the term “court of a

foreign state" means a court of competent jurisdiction of a
state of the United States, other than Florida; the District
of Columbia; an Indian tribe; or a commonwealth, territory, or
possession of the United States.

9 {2) Pursuant to 18 U.S.C. s. 2265, an_injunction_ for
10} protection against domestic violence issued by a court of a

D N O N e W N -

11lforeigg state must be accorded full faith and credit by the

12{ courts of this state and enforced by a law enforcement agency
13| as if it were the order of a Florida court issued under s.

141741.30, s, 741.31, s. 784.046, or s. 784.047 and provided that
15

16] that reasonable notice and opportunity to be heard was given

the court had jurisdiction over the parties and the matter and

17] to the person against whom the order is sought sufficient to
18| protect that person's right to due process. Ex parte foreign
19} infunctions for protection are not eligible for enforcement

20} under this section unless notice and opportunity to be heazd
2} bave. been provided within the time required by the foreign

22 state or tribal law, and in gny event within a reasonable time
23| after the order is issued, sufficient to Drotect the

24| respondent's due process rights.

25 {3) Notwithstapding s. 55,5035 or any other provision
26| to the contrary, nelther residence in this state nor

27| registration of foreign injunctions for protection shall be
28| requireg for enforcement of this order by this state and

29} fallure to register the foreign order shall not be an

30| impediment to 1ts enforcement. The following reqistration

31
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1{ procedure shall be available to protected persons who hold

orders from a court of a foreign state.
(a) A protected person may present a certified copy of

a _foreign order of protection to any sheriff in this state and

request that the same be registered in the injunction

zegister the foreign order in the protected person's county of

residence. Venue is proper throughout the state. The protected

person must swear by affidavit, that to_the best of the

2

3

4

5

6] registry, It is not necessary that the protected person
?

8

9

0| protected person‘'s knowledge and belief, the attached

11| certified copy of the foreign order, docket number

12| sevaveoe secssene ¢ issued in the state of ........ on

o J | g ... is currently in effect as written and has not
14| been superseded by any other order.

5 (b) The sheriff shall examine the certified copy of

16| the foreign order and register the order in the injunction

17| registry, noting that it ls a foreign order of protection. If
18| not apparent from the face of the certified copy of the

19| foreign order, the sheriff shall use best efforts to ascertain
20 whether the order was served on the respondent. The Florida

21} Department of Law Enforcement shall develob § special notation
22| for foreign orders of protection. The sheriff shall assign a
23] case number and give the protected person 3 receipt showing

24| registration of the foreign order in this state. There shall
25| be_no fee for registration of a foreign order.

26 Lc) The foreign order may also be registered by local
27| law enforcement agengies upon receipt of the foreign order and
28&ggx_gggggngggigg_gﬁtidgvlts in the same manner described_in

‘9| paraqraphs (a} and (b},

30 {4)(a) Law enforcement officers_shall enforce foreign
31| orders of protection gs if they were entered by a court of
25
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this state. Upon presentation of a foreign protection order by
a _protected person, a law enforcement officer shall assist in

enforcement of all of its terms, pursuant b4 ral law,
except matters related to child custody, visitation, and

support. As to those provisions only, enforcement may be

obtained upon domestication of the foreign order pursuant to

ss. 55.501-55.509 unless the foreign order is a “pickup_order*
or “order of bodily_attachment" requiring the immediate return

of a child.
{b) Before enforcing a foreign protection order, a law

© O & N O e W N

—

-
-

enforcement officer should confirm the identity of the parties

ey
N

present and review the order to determine that, on its face,

-
w

it has not expired. Presentation of a certified or true copy

-
-

of the protection order shall not be required as a condition

-
w

of enforcement, provided that a conflicting certified copy_is

not presented by the respondent or the individual against whom
enforcement is sought.

—y
o

- =
o

{c) A law enforcement officer shall use reasonable

efforta to verify service of process.

{d) Service may be verified as followss

1. By petitioner: Ppetjtjoper may state under oath
that to the best of petitioner's knowledae, respondent was
served with the order of protectlon because petitioner was
present at time of gervice; respondent told petitioner he was
served; another named person told petitioner respondent was
served; or respondent told petitioner he knows of the content
7| of the order and date of the return hearing.

2. By respondent: Respondent states under oath that
he w3s or was nof served with the order.

NN -
W - O W

[PCRE VO S 2R I S T S B SR N
- O O D e A - .

26
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(e) Enforcement and arrest for violation of a foreign

2| protection order shall be consistent with the enforcement of
uotders issued in this state.

2

3

4 (f) A law enforcement officer acting in good faith

S| under this section and the officer's employing agency shall be
6| immune from all liability, civil or criminal, that might

7} otherwise be incurred or imposed by reason of the officer's or
Bragencg's actions in carrying out the provisions of this

9| section.

0 {g) Law enforcement shall not require petitioner to

11] sign a registration affidavit as a condition of enforcement.
12 (h) A foreign order of protection shall remain in

13| effect until the date of expiration on its face; or, if there
14] is no expiration date on its face, a foreign ozder of

it protection shall remain in effect until expiration. If the

16| order of protection states on its face that it is a permanent
17| order,; then there is no date of expiration.

18 (5) Any.person who acts under this section and

18] intentionally provides a law enforcement officer with a copy
20| of rder of protection known hgt n

21| i 1 r wh nies having been served wi n _order of

22 ection when th rson has been ved with such r
23f ¢ i i nor of th i egree habl

24| proyided i N -082 or =. .083.

25 In th vent 1 .C 22 is held

26| uncongsti ional, this section shal n n i

27 Section 8. Subsection (7) of section 784.046, Florida

28| Statutes, is amended, and subsection (11) is added to that
section, to read:

30 764.046 Action by victim of repeat violence for

31| protective injunction; powers and duties of court and clerk of
27
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court; filing and form of petition; notice and hearing;

2| temporary injunction; issuance; statewide verification system;
3| enforcement .~
4 (7) Upon notice and hearing, the court may grant such

relief as the court deems proper, including an injunction:
(a) Enjoining the respondent from committing any acts
of violence.

(b) Ordering such other relief as the court deems

—

necessary for the protection of the petitioner, including

O W O ~N O v

injunctions or directives to law enforcement agencies, as

—-

provided in this section.

12 (c) The terms of the injunction shall_ remain in full
13{ force and effect until modified or dissolved. Either party may

-
L 3

move at any time to modify or dissolve the injunction. Any

—_
(4]

retief-granted-by-the-injunction-shati-be-granted-for-a-£ixed

o

period—not-to-exceed—+-yeary—uniess-upon-petition-of-the

-
~

victim-the-court-extends—the—injunction-£for—successive-£ixed

-
k=)

periods—-not—-to—exceed-f-year+ Such relief may be granted in
addition to other civil or criminal remedies.

20 {8) A temporary or final judgment on injunction for
21} protection against repeat violence entered pursugnt to this
22| section shall, on its face, indicate that;

ey
o

23 1. The injunction is valid and enforcegble in all
24| countjes of the State of Florida.
25 2. Law enforcement officers may use their arrest

26/ powers pursuant to S, 901.15(0} to enforce the terms of the
27| injunction.

28| d. The court had jurisdiction over the parties and
23| matter under the laws of Florida and that reasonable notice
30 L (] heard w. iven h rson i
31

28

CODING: Words stricken are deletions; words underlined are additions.



FLORIDA SENATE - 1997 CS ror SB 1006
308-1954-97

—

whom the order is sought sufficient to protect that person's
right to due process.

4. The date that the respondent was served with the

temporary or final order, if obtainable.

(11) A law enforcement officer acting in good faith

under this section and the officer's employing_agency shall be

immune from all liability, civil or criminal, that might

otherwise be incurred or imposed by reason of the officer's or

agency's actions in carrying out the provisions of this

section.

O W W~ O Gt s W

i

Section 9. Section 784.047, Florida Statutes, is

P S
& -

amended to read:

-
W

7684.047 Penalties for violating protective injunction

-
&>

against repeat violators.——A person who willfully violates an

-
L1}

injunction for protection against repeat violence, issued

-
-l

pursuant to s. 784.046, or a foreign protection order accorded

b
~3

full faith and credit pursuant to s. 741.315 by:

[
(=

(1) Refusing to vacate the dwelling that the parties

oy
N

shares;

N
(=]

(2) Going to the petitioner's residence, school, place

N
prd

of employment, or a specified place freguented regularly by

N
N

the petitioner and any named family or household member;

[
w

(3) Committing an act of repeat violence against the

(X}
>

petitioner;

[
wn

(4) Committing any other violation of the injunction

»n
o

through an intentional unlawful threat. word, or act to do

[ ]
~

violence to the petitioner; or

[N
@

{5) Telephoning, contacting, or otherwise

5

communicating with the petitioner directly or indirectly,

w
(=]

unless the injunction specifically allows indirect contact

w
—

through a third party:;

29
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2| commits is-guiity-of a misdemeanor of the first degree,
punishable as provided in s. 775.082 or s. 775.083.

w

4 Section 10. Subsections (6), (7), and (8) of section
901.15, Florida Statutes, 1996 Supplement, are amended to
read:

901.15 When arrest by offlicer without warrant is
lawful.-~A law enforcement officer may arrest a person without

a warrant when:

-
- O W ® 9 o WU

(6) There is probable cause to believe that the person

-

has committed a criminal act according to s. 741.31 or s.
12| 784.047 which violates an injunction for protection entered
13j pursuant to s. 741.30 or s. 784.046, or a foreign protection

14} order accorded full faith and credit pursuant to s. 741.315,
15| over the objection of the petitioner, if necessary.

16 {7) There is probable cause to believe that the person
17) has committed:

18 {a) An act of domestic violence, as defined in s.

19| 741.28;

20 {b) Child abuse, as defined in s. 827.04(2) and (3):
21| or

22 (c) Any battery upon another person, as defined in s.
23| 784.03.

24

25| With respect to an arrest for an act of domestic violence, the
26| decision to arrest shall not require consent of the victim or
27| consideration of the relationship of the parties. A law
zarentorcement officer who acts in good faith and exercises due
29{ care in making an arrest under thls subsection,_under s.
30 1,31(4) or s. 4.04 r r nt t foreign order of
31| protection gccor th i rsuan :

30
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741.315;, is immune from civil liability that otherwise might

2| zesult by reason of his or her action.
3 (8) He has probable cause to belleve that the person
4| has knowingly committed an act of repeat violence in violation
5| of an injunction for protection from repeat violence entered
6| pursuant to s. 784.046 or a foreign protection order accorded
7| £ull faith and credit pursuant to s. 741.31S§.
8 Section 11. Except for this section, section 1, and
9| the amendment of section 741.30(2)(a), Florida Statutes, 1996
10| Supplement, which shall take effect upon this act becoming a
11| law, this act shall take effect October 1, 1997.
12
13 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR
14 Senate Bill 1006
5

16| The committee substitute incorporates the substance of CS/SB's
910, 302, and 2300 and makes the following changes:
17
1. Provides that evidence of domestic violence or child
18 abuse must be considered by the court in child custody
determinations.
19
2. Provides that upon the motion of any party. the court
20 must not refer the case to mediation 1f it finds that
there is a historg of domestic violence that would
21 compromise the mediation process.
22
23
24
25
26
27

28

30
3

31
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STORAGE NAME. h0055s1.fic
DATE: March 13, 1997

HOUSE OF REPRESENTATIVES
COMMITTEE ON
Family Law and Children
BILL ANALYSIS & ECONOMIC IMPACT STATEMENT

BILL # CS/HB 55

RELATING TO: Child Custody

SPONSOR(S).  Committee on Family Law and Children and Representative Morse
STATUTE(S) AFFECTED: Section 61.13, reenacting ss. 39 408(3)(a) and 741 30(5)(a)

COMPANION BILL(S). SB 1006

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  Family Law and Children  YEAS 9 NAYS O

I SUMMARY:

This bill adds two factors to the list which the court shall consider when making a
determination as to shared parental responsibility and primary residence of a child:

m a the parent who, during the parties’ marriage, was the child’'s primary caretaker.
m b. evidence of domestic violence or child abuse.

The bill also amends s. 61.13(2)(b), F.S., 1996 Supplement, to replace the term “spousal” a
it relates to abuse with the term “domestic violence”.

The bill also reenacts section 39 408(3)(a), F.S., concerning dependency hearings, and
section 741 30(5)(a), F.S., concerning domestic violence, for the purpose of incorporating
the amendment to section 61.12, F S.

The is no fiscal impact predicted for this bill.

STANDARD FORM (REVISED 1/97)
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SUBSTANTIVE ANALYSIS

A. PRESENT SITUATION

For purposes of shared parental responsibility and primary residence, the court is
required to evaluate the best interests of the child. Section 61.13(3), Florida Statutes,
sets forth a list of factors for the court to consider in making that evaluation Currently
consideration of the parent who, during the parties’ marriage, was the child’s primary
caretaker or evidence of domestic violence or child abuse are not among the listed
factors.

Section 61.13(2)(b)2, Florida Statutes, requires the court to order parental responsibility
to be shared by both parents unless the court finds that shared parental responsibility
would be detrimental to the child. The court must consider evidence of spousal or child
abuse as evidence of detriment. If the court determines that shared parental
responsibility would be detrimental to the child, it may order sole parental responsibility
and make visitation arrangements that will best protect the child or abused spouse from
further harm.

Section 61.13(2)(b)2, F.S., also requires the court to consider evidence that a parent
has been convicted of a felony on the second degree or higher involving domestic
violence as a rebuttable presumption of detriment to the child. If this presumption is not
rebutted, then the court may not grant shared parental responsibility, including visitation
residence of the child, and decisions made regarding the child to the convicted parent.
The convicted parent is not relieved of any obligation to provide financial support

Public concern has been expressed that some courts are narrowly construing section
61.13(3), F.S. The courts may, therefore, be excluding evidence of spousal or child
abuse as a factor in determining shared parental responsibility and primary residence of
a child

EFFECT OF PROPOSED CHANGES:

This bill adds consideration of the parent who, during the parties marriage, was the
child's primary caretaker and evidence of domestic violence or child abuse to the list of
factors for the court to consider in making its determination of shared parental
responsibility and primary residence of a child. This change is expected to remove
ambiguities which may exist in the current statute and reduce the potential for
misinterpretation by the court. The bill also replaces the term “spousal” as relating to
abuse with “domestic violence” in s. 61.13(2)(b), F.S., 1996 Supplement

C. APPLICATION OF PRINCIPLES:

1 Less Government.

STANDARD FORM (REVISED 1/97)
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a. Does the bill create, increase or reduce, either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?
No.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

No
(3) any entitlement to a government service or benefit?
No.
b If an agency or program is eliminated or reduced
This section is not applicable to this bill.

(1) what responsibilities, costs and powers are passed on to another program,
agency, levei of government, or private entity?

(2) what s the cost of such responsibility at the new level/agency?

(3) how is the new agency accountable to the people governed?

2. Lower Taxes.

a. Does the bill increase anyone's taxes?
No.

b. Does the bill require or authorize an increase in any fees?
No

¢ Does the bill reduce total taxes, both rates and revenues?

No.

STANDARD FORM (REVISED 1/97)
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Does the bill reduce total fees, both rates and revenues?
No.
Does the bill authorize any fee or tax increase by any local government?

No.

Personal Responsibility:

Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

Individual Freedom:

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

No

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

No.

Family Empowerment:

a.

If the bill purports to provide services to families or children
This section is not applicable to this bill.

(1) Who evaluates the family's needs?

(2) Who makes the decisions?

STANDARD FORM (REVISED 1/97)
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(3) Are private alternatives permitted?

(4) Are families required to participate in a program?

(5) Are families penalized for not participating in a program®

b. Does the bill directly affect the legal rights and obligations between family
members?

No.

c. [f the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:

This section is not applicable to this bill.

(1) parents and guardians?

(2) service providers?

(3) govemment employees/agencies?

D SECTION-BY-SECTION ANALYSIS

This section need be completed only in the discretion of the Committee

il FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects:

None.

STANDARD FORM (REVISED 1/97)
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2. Recurring Effects:

None.

3. Long Run Effects Other Than Normal Growth'

None.

4 Total Revenues and Expenditures.

None.
B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1. Non-recurring Effects.

None.

2 Recurring Effects

None.

3. Long Run Effects Other Than Normal Growth.

None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR®

1. Direct Private Sector Costs:

None.

2. Direct Private Sector Benefits:

None.

3. Effects on Competition, Private Enterprise and Employment Markets

None.
D. FISCAL COMMENTS:

There is no fiscal impact from this bill.

STANDARD FORM (REVISED 1/97)
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V.

V.

VL.

\1

March 13, 1997

CONSEQUENCES OF ARTICLE Vil, SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds

B. REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

COMMENTS

———

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

Two amendments were adopted by the Committee on Family Law and Children on March 11,
1997, and enrolled into the committee substitute for House Bill 55.

Amendment #1: Adds the consideration of the parent who, during the parties’ marnage was
the child’s primary caretaker to the list of factors for the court to consider for purposes of
determining shared parental responsibility and primary residence. The bill adds evidence of
spousal or child abuse to the same list of factors and the amendment replaces the term
“spousal” with the term “domestic violence”.

Amendment #2: Replaces the term “spousal” used in conjunction with abuse with the term
“domestic violence” in s. 61.13(2)(b), F.S., 1996 Supplement.

SIGNATURES!

COMMITTEE ON Family Law and Children:

Prepared by: Legislative Research Director
Carol E. Preston Peggy Sanford
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HOUSE OF REPRESENTATIVES
COMMITTEE ON
Family Law and Children
BILL ANALYSIS & ECONOMIC IMPACT STATEMENT

BILL # HB 55

RELATING TO: Child Custody

SPONSOR(S). Representative Morse

STATUTE(S) AFFECTED Section 61.13, reenacting ss. 39.408(3)(a) and 741.30(5)(a)

COMPANION BILL(S): SB 1006

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE.
(1) Family Law and Children

. SUMMARY:

This bill adds evidence of spousai or child abuse to the list of factors for the court to
consider when making a determination of shared parental responsibility and primary
residence of a child

The bill also reenacts section 39 408(3)(a), F S., concerning dependency hearings, and

section 741.30(5)(a), F S., concerning domestic violence, for the purpose of incorporatin
the amendment to section 61.12, F.S.

STANDARD FORM (REVISED 1/97)
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SUBSTANTIVE ANALYSIS.

A. PRESENT SITUATION

For purposes of shared parental responsibility and primary residence, the court is
required to evaluate the best interests of the child. Section 61.13(3), Florida Statutes
sets forth a list of factors for the court to consider in making that evaluation Currently
evidence of domestic violence or child abuse is not among the listed factors

Section 61.13(2)(b)2, Florida Statutes, requires the court to order parental responsibility
to be shared by both parents unless the court finds that shared parental responsibility
would be detrimental to the child The court must consider evidence of spousal or child
abuse as evidence of detriment If the court determines that shared parental
responsibility would be detrimental to the child, it may order sole parental responsibility
and make visitation arrangements that will best protect the child or abused spouse from
further harm.

Section 61.13(2)(b)2, F S., also requires the court to consider evidence that a parent
has been convicted of a felony on the second degree or higher involving domestic
violence as a rebuttable presumption of detriment to the child If this presumption is not
rebutted, then the court may not grant shared parental responsibility, including visitation
residence of the child, and decisions made regarding the child to the convicted parent
The convicted parent is not relieved of any obligation to provide financial support

Public concern has been expressed that some courts are narrowly construing section
61.13(3), F.S The courts may, therefore, be excluding evidence of spousal or child
abuse as a factor in determining shared parental responsibility and primary residence of
a child

EFFECT OF PROPOSED CHANGES.

This bill adds evidence of spousal or child abuse to the list of factors for the court to
consider in making its determination of shared parental responsibility and primary
residence of a child. This change should remove ambiguities which may exist in the
current statute and reduce the potential for misinterpretation by the court

C APPLICATION OF PRINCIPLES:

1. Less Government

a. Does the bill create, increase or reduce, either directly or indirectly

STANDARD FORM (REVISED 1/97)
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(1) any authority to make rules or adjudicate disputes?

No.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

No
(3) any entitiement to a government service or benefit?
No.
b. If an agency or program is eliminated or reduced:
This section is not applicable to this bill

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

(2) what is the cost of such responsibility at the new level/agency?

(3) how is the new agency accountable to the people governed?

2. Lower Taxes:

a. Does the bill increase anyone's taxes?
No.

b. Does the bill require or authorize an increase in any fees?
No

c. Does the bill reduce total taxes, both rates and revenues?
No.

d. Does the bill reduce total fees, both rates and revenues?

No.

STANDARD FORM (REVISED 1/97)
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e.

Does the bill authorize any fee or tax increase by any local government?

No

Personal Responsibility:

Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

Individual Freedom:

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

No

Does the bill prohibit, or create new government interference with, any presently
lawful activity?

No.

Family Empowerment:

a.

If the bill purports to provide services to families or children.
This section is not applicable to this bill
(1) Who evaluates the family's needs?

(2) Who makes the decisions?

(3) Are private alternatives permitted?

STANDARD FORM (REVISED 1/97)
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(4) Are families required to participate in a program?

(5) Are families penalized for not participating in a program?

b Does the bill directly affect the legal rights and obligations between family
members?

No

c. If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority.

This section is not applicable to this bill.

(1) parents and guardians?

(2) service providers?

(3) govemment employees/agencies?

D. SECTION-BY-SECTION ANALYSIS:

This section need be completed only in the discretion of the Committee.

I. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects:

None.

2. Recurring Effects.

None.

STANDARD FORM (REVISED 1/97)
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3. Long Run Effects Other Than Normal Growth:

None.

4. Total Revenues and Expenditures:

None.
B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE.

1. Non-recurring Effects.

None.

2. Recurring Effects.

None.

3. Long Run Effects Other Than Normal Growth:

None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1. Direct Private Sector Costs:

None.

2. Direct Private Sector Benefits:

None.
3. Effects on Competition, Private Enterprise and Employment Markets
None.
D. FISCAL COMMENTS

There 1s no fiscal impact from this bill.

IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION
A. APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds.

STANDARD FORM (REVISED 1/97)
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B REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate.

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS:

VI AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

VIi. SIGNATURES.

COMMITTEE ON Family Law and Children:
Prepared by: Legislative Research Director

Carol E. Preston Peggy Sanford
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(Ths docuwnent 1s based oaly on the provisions contained n the legislation as of the latest date histed below )

Dater April 10, 1997 Revised
Subject Domestic Violence
Analyst Staff Director Reference Action
1. Moody Lang JU Favorable/CS
2 CJ Withdrawn
3 WM
4
5
Summary:
A. Terms of the Injunction
*  Requires petitioners seeking an injunction for protection have cause to believe he or she is in
imminent danger of becoming a victim of domestic violence.
»  Requires that the act of domestic violence occurred within 6 months before filing a petition
for an injunction for protection against domestic violence
»  Provides the court may grant any relief the court deems necessary to protect any minor child
of a vicim of domestic violence.
*  Amends the period for which certain relief awarded in an injunction for protection agatnst
domestic violence may be issued after hearing to last until modified or dissolved.
*  Deletes any time limitation for other types of relief the domestic violence injunction may
contain
*  Amends the period for which certain relief awarded in an injunction for protection against
repeat violence may be awarded to a period of not less than one year and until further order
of the court
*  Requires that an injunction indicate on its face that the person against whom the injunction is
issued had notice and an opportunity to be heard sufficient to protect that person’s right to
due process and, if obtainable, the date that person was served with the temporary or final
order
B. Hearings

Provides that any person, including an officer of the court, offering evidence or
recommendations in a domestic violence case must do so under oath at a hearing with all
parties present or in writing with copies to all parties.
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C.

Provides that an injunction is in full force and effect for the period of continuance whenever a
hearing is continued.

Costs

The bill places a $50 limit on the total costs and fees for a court to issue an injunction or
restraining order, with a limit of $20 on the total charge for any law enforcement agency to serve
an injunction or restraining order and the remaining $30 to be applied to the clerk’s fee

D.

G.

Enforcement

Requires that an injunction for protection against repeat violence must state on its face that
the injunction is valid and enforceable in all counties in the State of Florida.

Requires that an injunction for protection against repeat violence must state on its face that
law enforcement officers may use their arrest powers under 901.15(6) to enforce the terms of
the injunction

Provides for good faith immunity from any liability, both civil or criminal, for law
enforcement officers in enforcing injunctions for protection against repeat violence

Treatment, Intervention and Counseling

Provides that the court may order a petitioner to counseling if it is in the petitioner’s best
interest

Requires the court to provide a list of counseling services available to those respondents or
petitioners ordered to attend treatment, intervention, or counseling.

False Accusation

Provides that evidence of a false accusation of domestic violence or child abuse must be
considered by the court in child custody determinations

Requires that information about the effect of a false accusation be included in the brochure
the clerk of the court is required by current law to provide to any one filing for an injunction
for protection against domestic or repeat violence.

Requires that every petition for an injunction for protection against domestic violence contain
specified language directly above the signature line about the penalty for a false accusation.

Full Faith and Credit: Enforcement of Injunctions Issued in Other States

The bill creates a new section to implement the federal law requiring states to grant full faith and
credit to the protection orders of other states or Indian tribes The bill does not require the
person seeking enforcement of the order to be a resident of Florida or to ever register the foreign
judgment under s 55 505, F.S. Instead the bill provides.



SPONSOR  Judiciary Committee, Senators Dudley, Harris, BILL- CS/SB’s 910, 302 & 2300

and Campbell

Page 3

An optional procedure for placing a foreign injunction on the registry of injunctions for
protection currently maintained by the Florida Department of Law Enforcement and for
registering it

An optional procedure for registering a foreign injunction with local law enforcement.
Procedures for law enforcement to follow to enforce an order of protection from a
foreign jurisdiction, including verification of identities and reasonable efforts to verify
service.

Complete good faith immunity to law enforcement in enforcing a foreign injunction
That the foreign injunction shall be in force in Florida until its date of expiration,
Criminal penalties for persons attempting to enforce an order they know to be false or
falsely denying having received service of a valid order.

That law enforcement officers may use their arrest powers under 901 15(6) to enforce
the terms of a foreign injunction

That specified acts, if done in violation of a foreign order of protection against domestic
violence that is accorded full faith and credit under Florida Law are misdemeanors

Child Custody and Visitation

Provides that evidence of a false accusation of domestic violence or child abuse must be
considered by the court in child custody determinations

Evidence of domestic or child abuse would be evidence of detriment to a child for
purposes of denying shared parental responsibility or restricting visitation rights even if
no injunction for protection against domestic violence was in existence.

Evidence that a parent has been convicted of a felony of the third degree or higher
involving domestic violence creates a rebuttable presumption of detriment to a child

Mediation

1

The bill prohibits the court from referring cases to mediation if it finds that there is a history of
domestic violence, even if it would 7#of compromise the mediation process

The bill has an effective date of October 1, 1997.

This bill substantially amends the following sections of the Florida Statutes. 28 24, 44 102, 61.13,
74128, 741 30, 784 046, 784 047, 901 15, and creates section 741 315 of the Florida Statutes

Present Situation:

A. Terms of the Injunction

The right to injunction for protection against domestic or repeat violence
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Presently “domestic violence” is defined as any assault, aggravated assault, battery,
aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, or any
criminal offense resulting in physical injury or death of one family or household member by
another who is or was residing in the same single dwelling unit s 741.28(1), F.S Further,
“family or household member” is defined as spouses, former spouses, persons related by
blood or marnage, persons who are presently residing together as if a family or who have
resided together in the past as if a family, and persons who have a child in common regardless
of whether they have been married or have resided together at any time. s 741 28(2), F S
Any person who is the victim of domestic violence or has reasonable cause to believe they
may become a victim of domestic violence may file for an injunction for protection

s. 741.30,F S, 1996 Supp.

Courts have found that an injunction for protection is appropriate when the petitioner proves
he or she has reasonable cause to believe that he or she may become a victim of domestic
violence and the respondent has the capacity to fulfill this belief. Rey v. Perez-Gurri, 662
So.2d 1328 (3rd DCA, 1995) (holding that a temporary injunction for protection was
appropriate where respondent had made verbal threats to the petitioner and had demonstrated
the past behavior linked to the threat), Cf Trowell v. Meads, 618 So 2d 351 (1st DCA, 1993)
(finding that although the defendant had committed an assault upon the plaintiff via the
telephone, it was unreasonable for her to believe she was about to become a victim of
domestic violence since the defendant was involuntarily confined at the Flonda State Hospital
in Chattachoochee)

To obtain an injunction for protection against repeat violence, one must file a sworn petition
that two incidents of violence or stalking have been committed by the respondent against the
person seeking protection, one of which must have occurred within 6 months of filing the
petition requesting protection s 784 046, F S. Violence as used for this purpose is defined
as any assault, battery, sexual battery, or stalking by one person against another /d.

2 Role of the Clerk of the Court

Petitioners must file petitions for an injunction for protection with the court The clerk of the
court is directed to assist the petitioner in preparing the form, which includes providing
informational brochures, simplified forms, privacy, trained assistants, and alternasive means of
paying the filing fee s 741 30(2)(c), F S, 1996 Supp After the petition has been filed, the
court is required to set a hearing at the earliest possible time s 741.30(4), F S, 1996 Supp.
Prior to the hearing, the respondent must be served with a copy of the petiton, financial
affidavit, uniform child custody jurisdiction act affidavit, if any, notice of hearing and
temporary injunction, if any /d

3. Ex Parte Injunctions

When the court believes that “an immediate and present danger of domestic or repeat
violence exists,” the court may issue a temporary injunction ex parfe. s. 741 30, F S., 1996
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Supp ands 784 046, F S respectively An order is ex parte if it is issued at the instance and
for the benefit of one party only, and without notice to, or contestation by, any person
adversely interested. Black’s Law Dictionary, 4th Ed Rev 661, 1970

To obtain an ex parte injunction the petitioner need only offer the verified pleading or
affidavits as evidence, unless the respondent appears at the hearing or has received reasonable
notice of the hearing. s. 741 30(5)(b), F.S , 1996 Supp. and 784 046((6)(b), F S. If the court
denies a petition for an ex parte domestic violence injunction, it must do so in a written order,
stating the legal grounds for denial s 741 30(5)(b), F.S., 1996 Supp “If the only ground for
denial is no appearance of an immediate and present danger of domestic violence, the court
must set a full hearing on the petition for injunction with notice at the earliest possible time.”
d

In the temporary ex parte injunction, the court may provide the following forms of relief for a
period of fifteen days. reswaining the respondent from committing any acts of domestic
violence, awarding the petitioner exclusive use and possession of the residence the parties
may share, excluding the respondent from the petitioner’s residence; awarding temporary
custody of children; ordering any other relief deemed necessary by the court for the
protection of the victim. s. 741 30(5)(a), F S, 1996 Supp

4. Injunctions after notice and an opportunity to be heard

Current law provides that upon notice and hearing, the court may grant such relief as the
court deems proper, including an injunction: restraining the respondent from committing any
acts of domestic violence, awarding to the pettioner the exclusive use and possession of the
dwelling that the parties share or excluding the respondent from the residence of the
petitioner, on the same basis as provided in chapter 61, awarding temporary custody of, or
temporary visitation rights with regard to, a minor child or children of the parties, on the
same basis as provided in chapter 61, establishing temporary support for a minor child or
children or the petitioner, ordering the respondent to participate in treatment, intervention, or
counseling services, and ordering such other relief as the court deems necessary for the
protection of a victim of domestic violence, including injunctions or directives to law
enforcement agencies s 741.30(6)a), F S., 1996, Supp.

Presently, an injunction for protection against domestic or repeat violence issued after notice
and an opportunity to be heard, is granted for a fixed period not to exceed 1 year, unless
upon petition of the victim, the court extends the injunction for successive fixed periods not
to exceed 1 year. s 741 30(6)(b), F.S , 1996, Supp. and s 784 046, F.S respectively The
court has broad discresion to grant an extension of an injunction for protection against
domestic violence after considering the circumstances and no specific allegations are
required s. 741 30(6)(b), F.S., 1996, Supp.

Aninjunctionissued under s. 741 30, F S, 1996, Supp, must, on its face, indicate that the
injunction is valid and enforceable in all counties of the State of Florida and that law
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enforcement officers may use their arrest powers pursuant to s 901 15(6) to enforce the
terms of the injunction s. 741.30(6)(c), F.S., 1996, Supp There is no similar requirement
for an injunction for protection against repeat violence. ch 784, F S.

B. Hearing

After granting an ex parte injunction, a full hearing must follow within fifteen days

s. 741.30(5)(c), F S., 1996 Supp ; Lewis v. Lewis, No. 96-2905/2907, slip op. at S-6 (Fla 1st
DCA Mar. 20, 1997) (holding that the trial court erred by not allowing the parties to present
evidence and witnesses at a hearing to continue an injunction for protection before determining
custody arrangements) However, “the court may grant a continuance of the ex parte injunction
and the full hearing before or during a hearing for good cause shown by any party, which
include a continuance to obtain service of process ” s 741 30(5)(c), F S, 1996 Supp.

At the full hearing, the respondent and the petitioner have the right to present evidence and a
reasonable opportunity to know the claims of the opposing party See Blacks’ L.aw Dictionary,
4th Ed. Rev, 801, citing Morgan v. U.S., 58 S.Ct 773, 776, 777 Although trial courts have been
placed under extreme time pressures to consider the extension of an ex parte injunctions, the right
to a full evidentiary hearing has been upheld by the First District Court of Appeal Lewis v. Lewis,
No 96-2905/2907, slip op at 5. In this particular case, the court found that “the constitution,
statute and rules at the very least require that parties will have a reasonable opportunity to present
their case prior to the court making its decision ” /d. at 6

C. Costs

Section 28.241 (1), F.S, provides for a $40 service charge for filing any civil action with the clerk
of court. The section also provides for the following additional fees.

*  An $8 service charge for each civil action, of the $8, $7 is remitted to general revenue,
$1 to the clerk

*  An additional charge of $2 SO that is paid into the Court Education Trust fund

¢ The goveming authority of the county may provide, by ordinance or any special local
law, for additional charges for law libraries and legal aid

*  The county also may charge an additional $10 for each civil action for costs associated
with public guardianship

» Postal charges may also be included for mailing.

The sum of the fees may not exceed $200

Section 30 231, F.S, provides a sheriffs’ service fee of $20
Currently, in the event the victim does not have sufficient funds with which to pay filing fees for a

protective injunction to the clerk of the court or service fees to the sheriff or law enforcement
agency and signs an affidavit stating so, the fees shall be waived by the clerk of the court or the
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sheriff or law enforcement agency to the extent necessary to process the petition and serve the
injunction, subject to a subsequent order of the court relative to the payment of such fees

D. Enforcement

Law enforcement officers may lawfully arrest a person without a warrant if there is probable
cause to believe that the person has committed a criminal act in violation of an injunction against
domestic violence or an injunction against repeat violence, over the objection of the petitioner, if
necessary. s. 901.15(6), F S, 1996, Supp. Further, law enforcement officers may lawfully arrest
a person without a warrant if there is probable cause to believe that the person has committed an
act of domestic violence, as defined in s 741 28; child abuse, as defined in s 827 04(2) and (3),
or any battery upon another person, as definedins 784 03 s 901 15(7), F S, 1996, Supp With
respect to an arrest for an act of domestic violence, the decision to arrest shall not require consent
of the victim or consideration of the relationship of the parties /d. A law enforcement officer who
acts in good faith and exercises due care in making an arrest under this subsection is immune from
civil liability that otherwise might result by reason of his action /d. Finally, law enforcement
officers may lawfully arrest a person without a warrant if there is probable cause to believe that
the person has committed an act of repeat violence in violation of an injunction for protection
from repeat violence entered pursuant to s. 784.046. s 901.15(8), F.S., 1996, Supp

E. Treatment, Intervention and Counseling

An injunction for protection against domestic violence may order a respondent to counseling,
treatment, or intervention services s. 741 30(6)(a)5., F.S, 1996 Supp.

F. False Accusation

Anyone who knowingly makes a false statement under oath in an official proceeding, is guilty of a
felony of the third degree punishable as provided by law. s. 837.02, F S,

G. Full Faith and Credit: Enforcement of Injunctions Issued in Other States
1 Federal law

Federal law provides that any protection order issued by a court of one State or Indian tribe
with jurisdiction over the parties and which gave the person against whom the injunction was
issued reasonable notice and an opportunity to be heard sufficient to protect that person’s
right to due process must be accorded full faith and credit by the court of another State or
Indian tribe and enforced as if it were the order of that court. 18 U S.C s 2265(a) and
(b)(1994) If the order sought to be accorded full faith and credit was issued ex parte, notice
and an opportunity to be heard must be provided within the time required by State or tribal
law, and in any event within a reasonable ime after the order is issued, sufficient to protect
the right to due process of the person against whom the order is sought. /d The federal law
specifically denies full faith and credit to any protection order that was issued against the
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alleged victim of domestic violence if no written pleading was filed requesting the petition, or
if a written pleading was filed, the court did not make specific findings that each party was
entitled to an order of protection 28 U S C s. 2265(c)(1994)

2 Other states

Twelve states have passed specific legislation to extend full faith and credit to foreign
protection orders. Of those 12 states, only does not attach conditions which must be met
before the state will enforce foreign protection orders.

3  Florida law

Current Florida law makes no provision specifically for the enforcement of an injunction for
protection against domestic violence or an injunction for protection against repeat violence
issued outside the State of Florida In Florida, a copy of any foreign judgment certified in
accordance with the laws of the United States or of this state may be recorded in the office of
the clerk of the circuit court of any county. s. 55503, F S The clerk must file, record, and
index the foreign judgment in the same manner as a judgment of a circuit or county court of
this state A judgment so recorded shall have the same effect and shall be subject to the same
rules of civil procedure, legal and equitable defenses, and proceedings for reopening,
vacating, or staying judgments, and it may be enforced, released, or satisfied, as a judgment
of a circuit or county court of this state /d. The person recording the foreign judgment must
pay to the clerk of court whatever fee is required for the recording of an original action
demanding the relief or judgment granted in the foreign judgment /d This applies to any
foreign judgment that is final and conclusive and enforceable where it was issued, even
though appeal may be pending or the order is still subject to appeal. s. 55603, F S

H. Child custody and visitation

All matters relating to child custody must be determined by the courts in accordance with the best
interests of the child. s 61 13(2)(b), F S, 1996 Supp For purposes of shared parental
responsibility and primary residence, best interests includes an evaluation of 11 specified factors
affecting the welfare and interests of the child s 61 13(3), F S., 1996 Supp Further, the court
must consider evidence that a parent has been convicted of a felony of the second degree or
higher involving domestic violence as a rebuttable presumption of detriment to the child /d If
this presumption is not rebutted, then the court may not grant shared parental responsibility,
including visitation, residence of the child, and decisions made regarding the child to the convicted
parent Id

L.  Mediation
Currently, the court cannot refer a case to mediation if it finds that there has been a “significant

history of domestic abuse that would compromise the mediation process” s 44 102, F S, 1996,
Supp. According to the State Courts Adminiswrator’s Office, more than half of Florida’s twenty
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judicial circuits currently have in place some requirement that family law cases involving the
custody of children must go to mediation before a trial

Effect of Proposed Changes:
A. Terms of the Injunction

The bill adds kidnaping and false imprisonment to the of acts included in the definition of
domestic violence The bill expands the relief a court may grant when issuing an injunction to
specifically permit the court to also grant any relief the court deems necessary to protect any
minor child of a victim of domestic violence.

The bill restricts those individuals eligible to file a petition for an injunction for protection to those
who have been a victim of domestic violence in the past 6 months or who have reasonable cause
to believe they are in imminent danger of becoming a victim. Under existing provisions, any one
who has been a victim of domestic violence or has reasonable cause to believe they may become a
victim has standing to file a petition for an injunction for protection s 741 30(1)a), F S, 1996
Supp , See also, Rey v. Perez-Gurri, 662 So.2d at 1330.

The bill amends the period for which an injunction for protection against domestic violence may
be issued after hearing to last indefinitely untilmodified or dissolved The bill deletes any
limitation of the duration of terms of an injunction for protection against domestic violence that
award the petitioner exclusive use and possession that the parties share or excluding the
respondent from the residence, that award temporary child custody, visitation, or support, or that
order the respondent or petitioner to participate in treatment, intervention or counseling services
The bill specifies that either party may petition at any time to dissolve an injunction against
domestic violence but makes no similar provision for an injunction against repeat violence. While
this change would provide victims with extended protection, any relief granted on child custody,
visitation, and support would also become indefinite in duration This is contrary to the
“temporary” child support, custody, or visitation the court is permitted by statute to grant in such
injunctions s 741 30(6)(a), F.S., 1996, Supp The bill amends the period for which an injunction
against repeat violence may be issued after hearing to be for at least one year and to [ast
indefinitely until further court order

This amendment may limit those who might otherwise be eligible to seek an injunction for
protection Petitioners will have to prove that an act of domestic violence occurred within the past
6 months or that they have reasonable cause to believe they are in imminent danger. The court
might interpret imminent danger by using the standard of self defense articulated in criminal case
law However, given the nature of domestic violence, court may determine that such a definition
is inappropriate in the context of domestic violence.

An injunction issued under s. 741 30, F S., 1996, Supp., must, on its face, indicate that the
injunction is valid and enforceable in all counties of the State of Florida and that law enforcement
officers may use their arrest powers pursuant to s 901 15(6) to enforce the terms of the
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injunction. s. 741 30(6)(c), F.S, 1996, Supp The bill adds this requirement to injunctions against
repeat violence. The bill adds to the information that an injunction against domestic violence must
indicate on its face Under the bill it must also state that the person against whom the injunction is
issued had notice and an opportunity to be heard sufficient to protect that person’s right to due
process and, if obtainable, the date that person was served with the temporary or final order
However, the bill does not add these requirements to an injunction against repeat violence This
change is to ensure that the fact that an injunction against domestic violence issued in the State of
Florida meets the requirements for an order to be accorded full faith and credit under federal law
are evident on the face of the injunction.

B. Hearing

The bill provides that any person, including an officer of the court, offering evidence or
recommendations in a domestic violence case must do so under oath at a hearing with all parties
present or in writing with copies to all parties. This portion of the bill is intended to address a
specific concern that has arisen in at least one jurisdiction in which information and
recommendations are provided by court personnel directly to the court without the parties being
given an opportunity to present evidence or inquiry in opposition.

The bill provides that any injunction issued must remain in full force and effect during any period
of continuance

C. Costs

The bill amends s 741 30(2)(a), F S., to provide that, notwithstanding any other provision of law,
the total charge for any court to issue an injunction concerning domestic violence, including any
administrative fee, law enforcement agency charges, and any court costs or service charges,
cannot exceed $50. The total charge by any law enforcement agency to serve an injunction or
restraining order concerning violence cannot exceed $20 The remaining $30 of the $50 total can
be applied only to the initial $40 service charge collected by the clerk of court as provided in

s 28 241(1), F S.

The bill amends s 28 241(5), F.S, to provide that the clerk of court fees established in that
section which would apply to an injunction conceming domes#c violence are limited as provided
ins. 741.30(2Xa), F S.

D. Treatment, Intervention and Counseling

When a respondent is ordered to participate in treatment, intervention or counseling, such as a
batterer’s intervention course, the bill requires the court to provide the respondent with a list of
providers acceptable to any court in the circuit from which the respondent must select a provider
In driving under the influence (DUI) and reckless driving cases, the court may direct the
defendant to attend and complete a counseling course, but the court is not required to provide a
list of possible providers See ss 316 193 and 316.192, F.S However, unlike batterers’
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intervention programs which may have hundreds of possible providers, all but two to three
counties in Florida offer only one DUI course See Task Force Report, p 3 (noting that “in May
1996, approximately 1300 applications for batterers intervention provider programs and assessor
certification were mailed to interested persons around the state and nation.. and an additional 100
applications have been mailed from the department.”). Providing respondents with a list of
possible courses may ease burdens placed on the court to select one provider, as well as provide
useful information to guide the respondent’s selection of a provider.

The bill allows the court to refer a petitioner to counseling if the court finds that it would be in the
petitioner’s best interest A similiar list of providers is to be made available to assist petitioners in
selecting counseling providers

E. False Accusation

The bill requires all petitions for an injunction for protection against domestic violence to contain,
directly above the signature line, a statement in all capital letters and bold type, stating that the
petitioner has read every statement made in the petition, that each statement is true and correct,
and are being made under penalty of perjury, punishable as provided in s. 837 02, F.S Further,
the bill provides that evidence of a false accusation of domestic violence or child abuse is a factor
to be considered by the court in a determination of shared parental responsibility or primary
residency In an effort to ensure that petitioners are aware of this repercussion, the bill requires
court clerks to include the ramifications of false accusation within the informational brochure
provided by statute to the petitioner

The bill does not stipulate, however, the standard of proof that the court will rely upon when
determining whether a parent has made a false allegation Those accused of filing a false allegation
may contend that they are entitled to a clear and convincing standard, based on procedural due
process concerns. Based on the liberty interest involved, the loss of child custody, and the risk of
erroneous deprivation, the court may agree See Matthews v. Eldridge, 424 U.S 319 (1976)

F. Full faith and credit: enforcement of injunctions issued in other states
1 Federal law
The Full Faith and Credit Clause of Article IV of the United States Constitution, states
Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State; And the Congress may by general
Laws prescribe the Manner in which such Acts, Records, and Proceedings shall

be proved and the Effect thereof

In 1994, the Congress passed the Violence Against Woman Act that included a provision that
full faith and credit was to be given by each state and Indian tribe to the protective orders
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issued by other states and Indian tribes, provided the orders met certain criteria 18 US C

s 2265(a) and (b)(1994). The issuing court must:

» have jurisdiction over the parties,

» have provided the person against whom the injunction was issued reasonable notice and
an opportunity to be heard sufficient to protect that person’s right to due process,

If the order was issued ex parte, this second criterion may be met if the issuing court

provided the notice and hearing within the time required by its law. The federal law

specifically denies full faith and credit to any protection order that was issued against person

who has filed a written pleading for protection if no written pleading was filed requesting the

petition or, if a written pleading was filed, the court did not make specific findings that each

party was entitled to an order of protection. 28 U.S.C. s 2265(c)(1994).

Nowhere in the act did Congress exercise its authority under the second portion of the Full
Faith and Credit Clause of the Constitution and therefore left to the states the determination
of the manner in which such protective orders shall be proven and given effect

The bill states that pursuant to federal law this state must enforce the protection orders issued
in other states without setting out the express criteria that such orders must meet before the
federal law cited applies 18 U S.C s 2265 This could result in the violation of the rights of
individuals who are mistakenly arrested based upon orders to which the federal law does not

apply
2 Other states

Twelve states have passed specific legislation to extend full faith and credit to foreign
protection orders. Of those 12 states, only Alabama does not attach conditions which must be
met before the state will enforce foreign protection orders In 1995, Alabama added a
paragraph of law that simply states that the protective orders of other states will be accorded
full faith and credit and enforced as if it were an order of this state AL Code 1975 s 30-4-4
(1996 Supp ).

3. Flondalaw
a. Statutory registration of foreign injunctions
Foreign orders of protection can be registered with the clerk of the court and then
enforced as if it were an order issued in Florida s 55.503, F.S The bill however,
specifically provides that the current Florida law regarding enforcement of foreign
judgments will not apply to injunctions for protection Further, the bill prohibits law

enforcement from requiring a registration affidavit as a condition of enforcement

b. Enforcement
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The bill provides that a foreign order of protection will be accorded full faith and credit
and enforced as if it were an order of this state provided that the issuing court had
jurisdiction over the parties and the subject matter and that reasonable notice and an
opportunity to be heard was given to the person against whom the order is sought
sufficient to protect tha person’s due process rights This attempts to restate the federal
criteria at 18 U S.C s 2265

However, the bill makes no provision for determining the first criterion of the federal
law, whether the issuing authority had jurisdiction over the parties. Instead, law
enforcement upon being presented with a copy of a foreign injunction, must enforce all
of its terms, except those matters related to child custody or support, as if it were issued
in Florida. The bill specifically states that a true or certified copy of the order is not
necessary. Eliminating any requirement that the order bear some indicia of authenticity,
could result in the arrest and consequent violation of rights of persons who have no valid
order against them

The bill contains no specific language for determining the second criterion of the federal
law, whether the issuing authority provided the respondent with notice and an
opportunity to be heard Only reasonable efforts of verification that the order has in fact
been served on the respondent are required, and that requirement may be met by having
the petitioner swear that the respondent was served or knows of the contents of the
order If the respondent is present, that person may also swear whether the order was or
was not served. If both parties are present and one swears there was service and one
swears there was not, it appears the officer will have to make a decision as to credibility
and then proceed Eliminating any requirement there be a determination of some
certainty that the respondent has been served and therefore is on notice that their action
is a violation of law, could result in the arrest and consequent violation of rights of
persons who are not in violation of any valid order of which they had knowledge from
another state The bill makes it a misdemeanor to intentionally provide to a law
enforcement officer a copy of an order of protection known by that person to be false or
invalid or for a respondent who has been served with a protective order to deny that
service has occurred.

c.  Voluntary registration of foreign injunctions

The bill provides a voluntary registration process which permits a person to present a
certified copy of a foreign order of protection to any sheriff in Florida and after swearing
out an affidavit that the order as presented is currently in effect and has not been
superseded, may request that the order be registered in the injunction registry FDLE
must develop a special notation for foreign orders of protection. If it is not apparent on
the order, the shenff will use best efforts to ascertain whether the order was served on
the respondent. The sheriff must assign a case number and give the protected person a
receipt showing registration of the foreign order. There shall be no fee to register a
foreign order of protection
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G. Child Custody and Visitation

The bill provides that whether an injunction against domestic violence exists the court must
consider evidence of domestic violence or child abuse as evidence of detriment to the child.

There is no language creating a rebuttable presumption as to detriment as there is if the evidence
of domestic violence is a conviction of a felony of the second degree or higher involving domestic
violence

The bill amends the provision that the court currently must consider evidence that a parent has
been convicted of a felony of the second degree or higher involving domestic violence as a
rebuttable presumption of detriment to the child to include felonies of the third degree or higher.
In 1995, the legislature created s 784 035, F S., to provide that a third conviction of a
misdemeanor involving acts of domestic violence can be prosecuted as a felony of the third
degree The change proposed by this bill would allow evidence of a conviction under this “third
strike” rule to create a rebuttable presumption of detriment to the child

The bill repeats the current statutory language “spousal” abuse, restricting this provision to
parents in initial divorce litigation, excluding those who have not been marmned or who are no
longer married (unless the abuse occurred during the marriage) despite the fact that s 61 13(3),
F S, 1996, Supp, applies to all modification proceedings on child custody and applies equally to
parents whose children are bom out of wedlock Arthur v. Anderson, 681 So 2d 796 (Fla 3d
DCA 1996 citations omitted) Further, domestic violence as defined under Florida law includes
acts of abuse between persons who have a child in common whether or not they have ever been
married or resided together at any time s. 741.28(2), F.S.

H. Mediation

The bill would prohibit any case in which the court finds there to be a history of domestic violence
from being mediated This would end use of mediation as an alternative to trial for child support
and custody or other economic issues regardless of whether the history of domestic violence is
significant enough to interfere with the mediation process Instead persons who have had any
history of domestic violence, and it is assumed that any allegation proven or not at any point in
time prior to the case being mediated would qualify as “history”, will have to work out a
settlement themselves or must go to trial.

According the Office of the State Courts Administrator, a large and increasing number of persons
who are parties to a family law case are not represented by attorneys Foreclosing the option of
mediation could make it more difficult for an alleged victim to negotiate a fair settlement or could
significantly add to the costs for persons who could avoid trial through the mediation process
According to the Office of the State Courts Administrator’s Dispute Resolution Center which
certifies and monitors the training of mediators in Florida, all family law mediators receive training
in domestic violence issues and dynamics Specifically, the training teaches mediators how to
1dentify the indicators of domestic violence and understand the impact it has on the parties and
their capacity to participate meaningfully in the mediation process
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IV. Constitutional Issues:
A Municipality/County Mandates Restrictions:

The bill will reduce the amount of the fees for filing specified types of civil actions This will
result in less funds for the state, the clerks of the circuit court, and local governments. Also,
the bill establishes a lower service fee for the sheriffs, which will result in losses to these
offices. The total loss for any of these entities is indeterminable

B Public Records/Open Meetings Issues:

The bill provides that law enforcement, the judiciary, and the clerks of court are prohibited
from disclosing the location of a petitioner seeking to enforce or register a foreign order

This may need to be clarified to ensure that employees and others assisting in the enforcement
can communicate to assure petitioner’s safety as necessary and alternative means of service
for pesitioner need to be provided so that the accused may conduct discovery or make
counterclaims. Further, this may be an exemption to the public records law and therefore
would need to be contained in a separate bill Art 1, s 24(d), Florida Constitution

C Trust Funds Restrictions
None
D. Other Constitutional Issues:

Requiring law enforcement officers to arrest a person based upon an order that neither the
validity of which nor the fact that the person against whom it was issued may not have notice
of its existence is required to be confirmed, could deprive persons arrested based upon such
orders of due process under the Federal and State constitutions if in fact the orders are not
valid or the person arrested had no notice of the order against them. Expanding the federal
law to encompass all protective orders rather than those meeting the federal criteria could
result in enforcement of an order that was issued in violation of a person’s constitutional
rights. Providing absolute immunity to law enforcement officers and the officers’ employing
agencies from any liability, civil or criminal, that might be incurred or imposed by reason of
actions in carrying out enforcement of a foreign protection order, would close off any
recourse for constitutional violations related to the invalidity of the order or its service during
the arrest or while held in custody awaiting the opportunity to be heard.
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V.

VL.

VII.

Viil.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B Private Sector Impact:
The bill will reduce the costs and fees for filing for a domestic violence injunction or
restraining order and will reduce the charge for any law enforcement agency to serve an

injunction or restraining order.

Persons who are wrongfully arrested will have costs of litigation and may suffer other
negative financial impacts.

C. Government Sector Impact.

Indeterminate. The bill reduces filing fees and charges for a domestic violence injunction or
restraining order and reduces sheriffs’ charges for serving these injunctions and orders This
will result in indeterminable losses to the sheriffs, the clerks of the circuit court, local
governments, and the state

The administrative responsibilities imposed on the sheriffs relative to registraon of foreign
orders will have an indefinite fiscal impact.

Technical Deficiencies:

None.

Related Issues:

The Attorney General’s opinion on the enforcement of foreign injunctions states that registration
of a foreign injunction in Florida would require notice to the respondent. AGO 96-71 (September
12, 1996) However, the notice requirement for registration specifically refers only registration by
a judgment creditor. s. 55.505, F.S That opinion also interprets the federal law as preempting
any registration mandate /d However, the federal law is silent as to any enactment
requirements.

Amendments:

None

This Senate staff analysis does not reflect the mtent or official position of the bill's sponsor or the Flonda Scnate
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Date

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document 12 bazed only on the provisions contained 1n the legislation as of the latest date listed below )

April 16, 1997 Revised:

Subject: Child Custody/Abuse

Analyst Staff Director Reference Action
1 Moody Lang JU Favorable/CS
2
3.
4
5
. Summary:

A. Terms of the Injunction

«  Requires petitioners seeking an injunction for protection have cause to believe he or she is in
imminent danger of becoming a victim of domestic violence

«  Requires that the act of domestic violence occurred within 6 months before filing a petition
for an injunction for protection against domestic violence

+  Provides the court may grant any relief the court deems necessary to protect any minor child
of a victim of domestic violence

*  Amends the period for which certain relief awarded in an injunction for protection against
domestic violence may be issued after hearing to last until modified or dissolved

*  Deletes any time limitation for other types of relief the domestic violence injunction may
contain

»  Amends the period for which certain relief awarded in an injunction for protection against
repeat violence may be issued after hearing to iast until modified or dissolved

*  Requires that an injunction against domestic or repeat violence indicate on its face that the
person against whom the injunction is issued had notice and an opportunity to be heard
sufficient to protect that person’s right to due process and, if obtainable, the date that person
was served with the temporary or final order.

B. Hearings
+  Provides that any person, including an officer of the court, offering evidence or

recommendations in a domestic violence case must do so under oath at a hearing with all
parties present or in writing with copies to all parties
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C.

Provides that an injunction for protection against domestic violence is in full force and effect
for the period of continuance whenever a hearing is continued.

Costs

The bill places a $50 limit on the total costs and fees for a court to issue an injunction or
restraining order, with a limit of $20 on the total charge for any law enforcement agency to serve
an injunction or restraining order and the remaining $30 to be applied to the clerk’s fee

D.

G.

Enforcement

Requires that an injunction for protection against repeat violence must state on its face that
the injunction is valid and enforceable in all counties in the State of Florida

Requires that an injunction for protection against repeat violence must state on its face that
law enforcement officers may use their arrest powers under 901 15(6) to enforce the terms of
the injunction

Provides for good faith immunity from any liability, both civil or criminal, for law
enforcement officers in enforcing injunctions for protection against repeat violence

Treatment, Intervention and Counseling

Provides that the court may order a petitioner to treatment, intervention, or counseling if it is
in the petitioner’s best interest

Requires the court to provide a list of counseling services available to those respondents or
petitioners ordered to attend treatment, intervention, or counseling

False Accusation

Provides that evidence of a false accusation of domestic violence or child abuse must be
considered by the court in child custody determinations

Requires that information about the effect of a false accusation be included in the brochure
the clerk of the court is required by current law to provide to any one filing for an injunction
for protection against domestic or repeat violence

Requires that every petition for an injunction for protection against domestic violence contain
specified language directly above the signature line about the penalty for a false accusation

Full Faith and Credit: Enforcement of Injunctions Issued in Other States

The bill creates a new section to implement the federal law requiring states to grant full faith and
credit to the protection orders of other states or Indian tribes. The bill does not require the
person seeking enforcement of the order to be a resident of Florida or to ever register the foreign
judgment under s. 55 SOS, F S Instead the bill provides
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An optional procedure for placing a foreign injunction on the registry of injunctions for
protection currently maintained by the Florida Department of Law Enforcement and for
registering it.

An optional procedure for registering a foreign injunction with local law enforcement
Procedures for law enforcement to follow to enforce an order of protection from a
foreign jurisdiction, including verification of identities and reasonable efforts to verify
service,

Complete good faith immunity to law enforcement in enforcing a foreign injunction
That the foreign injunction shall be in force in Florida until its date of expiration,
Criminal penalties for persons attempting to enforce an order they know to be false or
falsely denying having received service of a valid order.

That law enforcement officers may use their arrest powers under 901 15(6) to enforce
the terms of a foreign injunction.

That specified acts, if done in violation of a foreign order of protection against domestic
violence that is accorded full faith and credit under Florida Law are misdemeanors

H. Child Custody and Visitation

Provides that evidence of domestic violence or child abuse must be considered by the
court in child custody determinations.

Provides that evidence of a false accusation of domestic violence or child abuse must be
considered by the court in child custody determinations.

Evidence of domestic or child abuse would be evidence of detriment to a child for
purposes of denying shared parental responsibility or restricting visitation rights even if
no injunction for protection against domestic violence was in existence

Evidence that a parent has been convicted of a felony of the third degree or higher
involving domestic violence creates a rebuttable presumption of detriment to a child

I. Mediation

The bill provides that upon the motion of any party, the court must not refer the case to mediation
if it finds that there is a history of domestic violence that would compromise the mediation

process

The bill has an effective date of October 1, 1997.

This bill substantially amends the following sections of the Florida Statutes' 28.24, 44 102, 61 13,
741 28, 741 30, 784.046, 784.047, 901.15; and creates section 741.315 of the Florida Statutes.
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. Present Situation:
A. Terms of the Injunction
1  The right to injunction for protection against domestic or repeat violence

Presently “domestic violence” is defined as any assault, aggravated assault, battery,
aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, or any
criminal offense resulting in physical injury or death of one family or household member by
another who is or was residing in the same single dwelling unit. s. 741 28(1), F.S Further,
“family or household member” is defined as spouses, former spouses, persons related by
blood or marriage, persons who are presently residing together as if a family or who have
resided together in the past as if a family, and persons who have a child in common regardless
of whether they have been married or have resided together at any time s 741 28(2), F S
Any person who is the victim of domestic violence or has reasonable cause to believe they
may become a victim of domestic violence may file for an injunction for protection

s. 741.30, F.S., 1996 Supp.

Courts have found that an injunction for protection is appropriate when the petitioner proves
he or she has reasonable cause to believe that he or she may become a victim of domestic
violence and the respondent has the capacity to fulfill this belief. Rey v. Perez-Gurri, 662

So 2d 1328 (3rd DCA, 1995) (holding that a temporary injunction for protection was
appropriate where respondent had made verbal threats to the petitioner and had demonstrated
the past behavior linked to the threat), Cf Trowell v. Meads, 618 So 2d 351 (1st DCA, 1993)
(finding that although the defendant had committed an assault upon the plaintiff via the
telephone, it was unreasonable for her to believe she was about to become a victim of
domestic violence since the defendant was involuntarily confined at the Florida State Hospital
in Chattachoochee)

To obtain an injunction for protection against repeat violence, one must file a sworn petition
that two incidents of violence or stalking have been committed by the respondent against the
person seeking protection, one of which must have occurred within 6 months of filing the
petition requesting protection s 784.046, F S. Violence as used for this purpose is defined
as any assault, battery, sexual battery, or stalking by one person against another. /d

2 Role of the Clerk of the Court

Petitioners must file petitions for an injunction for protection with the court The clerk of the
court is directed to assist the petitioner in preparing the form, which includes providing
informational brochures, simplified forms, privacy, trained assistants, and alternative means of
paying the filing fee s 741 30(2)(c), F S, 1996 Supp. After the petition has been filed, the
court is required to set a hearing at the earliest possible time. s. 741.30(4), F.S_, 1996 Supp
Prior to the heaning, the respondent must be served with a copy of the petition, financial
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affidavit, uniform child custody jurisdiction act affidavit, if any, notice of hearing and
temporary injunction, if any, /d.

3. Ex Parte Injunctions

When the court believes that “an immediate and present danger of domestic or repeat
violence exists,” the court may issue a temporary injunction ex parte s. 74130, F S, 1996
Supp. and s. 784 046, F S respectively. An order is ex parte if it is issued at the instance and
for the benefit of one party only, and without notice to, or contestation by, any person
adversely interested. Black’s Law Dictionary, 4th Ed. Rev. 661, 1970.

To obtain an ex parte injunction the petitioner need only offer the verified pleading or
affidavits as evidence, unless the respondent appears at the hearing or has received reasonable
notice of the hearing. s. 741 30(5)(b), F.S., 1996 Supp. and 784.046((6)(b), F S. If the court
denies a petition for an ex parte domestic violence injunckon, it must do so in a written order,
stating the legal grounds for denial s. 741 30(5)(b), F S, 1996 Supp. “If the only ground for
denial is no appearance of an immediate and present danger of domestic violence, the court
must set a full hearing on the petition for injunction with notice at the earliest possible time
Id

In the temporary ex parte injunction, the court may provide the following forms of relief for a
period of fifteen days restraining the respondent from committing any acts of domestic
violence; awarding the petitioner exclusive use and possession of the residence the parties
may share, excluding the respondent from the petitioner’s residence, awarding temporary
custody of children; ordering any other relief deemed necessary by the court for the
protection of the victim. s. 741 30(5)(a), F S, 1996 Supp

4. Injunctions after notice and an opportunity to be heard.

Current law provides that upon notice and hearing, the court may grant such relief as the
court deems proper, including an injunction restraining the respondent from committing any
acts of domestic violence, awarding to the petitioner the exclusive use and possession of the
dwelling that the parties share or excluding the respondent from the residence of the
petitioner; on the same basis as provided in chapter 61, awarding temporary custody of, or
temporary visitation rights with regard to, a minor child or children of the parties, on the
same basis as provided in chapter 61, establishing temporary support for a minor child or
children or the petitioner, ordering the respondent to participate in treatment, intervention, or
counseling services; and ordering such other relief as the court deems necessary for the
protection of a vicim of domestic violence, including injunctions or directives to law
enforcement agencies s. 741 30(6)(a), F S, 1996, Supp

Presently, an injunction for protection against domestic or repeat violence issued after notice
and an opportunity to be heard, is granted for a fixed period not to exceed 1 year, unless
upon petition of the victim, the court extends the injunction for successive fixed periods not
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to exceed 1 year s. 741.30(6)(b), F S., 1996, Supp. and s. 784 046, F S. respectively The
court has broad discretion to grant an extension of an injunction for protection against
domestic violence after considering the circumstances and no specific allegations are
required. s. 741.30(6)(b), F.S , 1996, Supp.

An injunction issued under s 741 30, F.S | 1996, Supp , must, on its face, indicate that the
injunction is valid and enforceable in all counties of the State of Florida and that law
enforcement officers may use their arrest powers pursuant to s 901.15(6) to enforce the
terms of the injunction. s 741 30(6)(c), F S., 1996, Supp There is no similar requirement
for an injunction for protection against repeat violence. ch. 784, F.S.

B. Hearing

After granting an ex parte injunction, a full hearing must follow within fifteen days

s. 741 30(5)(c), F S, 1996 Supp., Lewis v. Lewis, No 96-2905/2907, slip op at 5-6 (Fla 1st
DCA Mar. 20, 1997) (holding that the trial court erred by not allowing the parties to present
evidence and witnesses at a hearing to continue an injunction for protection before determining
custody arrangements) However, “the court may grant a continuance of the ex parte injunction
and the full hearing before or during a hearing for good cause shown by any party, which .
include a continuance to obtain service of process.” s. 741 30(5)(c), F.S, 1996 Supp

At the full hearing, the respondent and the petitioner have the right to present evidence and a
reasonable opportunity to know the claims of the opposing party. See Blacks’ Law Dictionary,
4th Ed. Rev, 801, citing Morgan v. U.S., 58 S Ct 773, 776, 777. Although trial courts have been
placed under extceme time pressures to consider the extension of an ex parte injunctions, the right
to a full evidentiary hearing has been upheld by the First District Court of Appeal Lewis v. Lewis,
No. 96-2905/2907, slip op. at 5 In this particular case, the court found that “the constitution,
statute and rules at the very least require that parties will have a reasonable opportunity to present
their case prior to the court making its decision ” /d. at 6.

C. Costs

Section 28 241 (1), F S, provides for a $40 service charge for filing any civil action with the clerk
of court. The section also provides for the following additional fees

An $8 service charge for each civil action; of the $8, $7 is remitted to general revenue,
$1 to the clerk

An additional charge of $2.50 that is paid into the Court Education Trust fund.

The governing authority of the county may provide, by ordinance or any special local
law, for addisonal charges for law libraries and legal aid

The county also may charge an additional $10 for each civil action for costs associated
with public guardianship.

Postal charges may also be included for mailing,

The sum of the fees may not exceed $200
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Section 30.231, F S,, provides a sheriffs’ service fee of $20

Currently, in the event the victim does not have sufficient funds with which to pay filing fees for a
protective injunction to the clerk of the court or service fees to the sheriff or law enforcement
agency and signs an affidavit stating so, the fees shall be waived by the clerk of the court or the
sheriff or law enforcement agency to the extent necessary to process the petition and serve the
injunction, subject to a subsequent order of the court relative to the payment of such fees.

D. Enforcement

Law enforcement officers may lawfully arrest a person without a warrant if there is probable
cause to believe that the person has committed a criminal act in violation of an injunction against
domestic violence or an injunction against repeat violence, over the objection of the petitioner, if
necessary s 901 15(6), F S, 1996, Supp Further, law enforcement officers may lawfully arrest
a person without a warrant if there is probable cause to believe that the person has committed an
act of domestic violence, as defined in s. 741.28, child abuse, as defined in s. 827 04(2) and (3),
or any battery upon another person, as defined ins. 784 03 s 901 15(7), F.S, 1996, Supp. With
respect to an arrest for an act of domestic violence, the decision to arrest shall not require consent
of the victim or consideration of the relationship of the parties /d. A law enforcement officer who
acts in good faith and exercises due care in making an arrest under this subsection is immune from
civil liability that otherwise might result by reason of his action. /d. Finally, law enforcement
officers may lawfully arrest a person without a warrant if there is probable cause to believe that
the person has committed an act of repeat violence in violakon of an injunction for protection
from repeat violence entered pursuant tos 784.046. s 901.15(8), F S, 1996, Supp

E. Treatment, Intervention and Counseling

An injunction for protection against domes#c violence may order a respondent to counseling,
treatment, or intervention services s 741 30(6)(a)5.,F S, 1996 Supp

F. False Accusation

Anyone who knowingly makes a false statement under oath in an official proceeding, is guilty of a
felony of the third degree punishable as provided by law. s 837 02, F S.

G. Full Faith and Credit: Enforcement of Injunctions Issued in Other States
1. Federal law

Federal law provides that any protection order issued by a court of one State or Indian tribe
with jurisdiction over the parties and which gave the person against whom the injunction was
issued reasonable notice and an opportunity to be heard sufficient to protect that person’s
right to due process must be accorded full faith and credit by the court of another State or
Indian tribe and enforced as if it were the order of that court 18 U.S C. s. 2265(a) and
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(b)(1994) If the order sought to be accorded full faith and credit was issued ex parte, notice
and an opportunity to be heard must be provided within the time required by State or tribal
law, and in any event within a reasonable time after the order is issued, sufficient to protect
the night to due process of the person against whom the order is sought. /d The federal law
specifically denies full faith and credit to any protection order that was issued against the
alleged victim of domestic violence if no written pleading was filed requesting the petition, or
if a written pleading was filed, the court did not make specific findings that each party was
entitled to an order of protection 28 U S C. s. 2265(c)(1994)

2 Other states

Twelve states have passed specific legislation to extend full faith and credit to foreign
protection orders. Of those 12 states, only does not attach conditions which must be met
before the state will enforce foreign protection orders.

3. Flornidalaw

Current Florida law makes no provision specifically for the enforcement of an injunction for
protection against domestic violence or an injunction for protection against repeat violence
issued outside the State of Florida. In Florida, a copy of any foreign judgment certified in
accordance with the laws of the United States or of this state may be recorded in the office of
the clerk of the circuit court of any county s. 55.503, F S The clerk must file, record, and
index the foreign judgment in the same manner as a judgment of a circuit or county court of
this state A judgment so recorded shall have the same effect and shall be subject to the same
rules of civil procedure, legal and equitable defenses, and proceedings for reopening,
vacating, or staying judgments, and it may be enforced, released, or satisfied, as a judgment
of a circuit or county court of this state /d The person recording the foreign judgment must
pay to the clerk of court whatever fee is required for the recording of an original action
demanding the relief or judgment granted in the foreign judgment /d This applies to any
foreign judgment that is final and conclusive and enforceable where it was issued, even
though appeal may be pending or the order is s¥ll subject to appeal. s 55 603, F S

H. Child custody and visitation

All matters relasing to child custody must be determined by the courts in accordance with the best
interests of the child. s 61.13(2)(b), F.S, 1996 Supp For purposes of shared parental
responsibility and primary residence, best interests includes an evaluation of 11 specified factors
affecting the welfare and interests of the child. s 61 13(3), F S, 1996 Supp. Further, the court
must consider evidence that a parent has been convicted of a felony of the second degree or
higher involving domestic violence as a rebuttable presumption of detriment to the child /d If
this presumption is not rebutted, then the court may not grant shared parental responsibility,
including visitation, residence of the child, and decisions made regarding the child to the convicted
parent Id
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I. Mediation

Currently, the court cannot refer a case to mediation if it finds that there has been a “significant
history of domestic abuse that would compromise the mediation process” s 44 102, F S, 1996,
Supp According to the State Courts Administrator’s Office, more than half of Florida’s twenty
judicial circuits currently have in place some requirement that family law cases involving the
custody of children must go to mediation before a trial

Effect of Proposed Changes:
A. Terms of the Injunction

The bill adds kidnaping and false imprisonment to the of acts included in the definition of
domestic violence. The bill expands the relief a court may grant when issuing an injunction to
specifically permit the court to also grant any relief the court deems necessary to protect any
minor child of a victim of domestic violence.

The bill restricts those individuals eligible to file a petition for an injunction for protection to those
who have been a victim of domestic violence in the past 6 months or who have reasonable cause
to believe they are in imminent danger of becoming a victim. Under existing provisions, any one
who has been a victim of domestic violence or has reasonable cause to believe they may become a
victim has standing to file a petition for an injunction for protection. s 741.30(1)(a), F S., 1996
Supp.; See also, Rey v. Perez-Gurri, 662 So.2d at 1330.

The bill amends the period for which an injunction for protection against domestic violence may
be issued after hearing to last until modified or dissolved The bill deletes any limitation of the
duration of terms of an injunction for protection against domestic violence that award the
petitioner exclusive use and possession that the parties share or excluding the respondent from the
residence, that award temporary child custody, visitation, or support, or that order the respondent
or petitioner to participate in treatment, intervention or counseling services The bill specifies that
either party may petition at any time to dissolve an injunction against domestic violence but makes
no similar provision for an injunction against repeat violence. While this change would provide
victims with extended protection, any relief granted on child custody, visitation, and support
would also become indefinite in duration. This is contrary to the “temporary” child support,
custody, or visitation the court is permitted by statute to grant in such injunctions

s 741.30(6)(a), F S, 1996, Supp The bill amends the period for which an injunction against
repeat violence may be issued after hearing to be for at least one year and to last until modified or
dissolved

This amendment may limit those who might otherwise be eligible to seek an injunction for
protection. Petitioners will have to prove that an act of domestic violence occurred within the past
6 months or that they have reasonable cause to believe they are in imminent danger The court
might interpret imminent danger by using the standard of self defense articulated in criminal case
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law However, given the nature of domestic violence, court may determine that such a definition
is inappropriate in the context of domestic violence

An injunction issued under s 741.30, F.S., 1996, Supp., must, on its face, indicate that the
injunction is valid and enforceable in all counties of the State of Florida and that law enforcement
officers may use their arrest powers pursuantto s 901.15(6) to enforce the terms of the
injunction s 741 30(6)c), F.S, 1996, Supp The bill adds this requirement to injunctions against
repeat violence The bill adds to the information that an injunction against domestic or repeat
violence must indicate on its face. Under the bill it must also state that the person against whom
the injunction is issued had notice and an opportunity to be heard sufficient to protect that
person’s right to due process and, if obtainable, the date that person was served with the
temporary or final order. This change is to ensure that the fact that an injunction against domestic
violence issued in the State of Florida meets the requirements for an order to be accorded full
faith and credit under federal law are evident on the face of the injuncson.

B. Hearing

The bill provides that any person, including an officer of the court, offering evidence or
recommenda#ions in a domestic violence case must do so under oath at a hearing with all parties
present or in writing with copies to all parties This portion of the bill is intended to address a
specific concern that has arisen in at least one jurisdiction in which information and
recommendations are provided by court personnel directly to the court without the parties being
given an opportunity to present evidence or inquiry in opposition,

The bill provides that any injunction issued against domestic violence must remain in full force and
effect during any period of continuance

C. Costs

The bill amends s 741 30(2)(a), F S, to provide that, notwithstanding any other provision of law,
the total charge for any court to issue an injunction concerning domestic violence, including any
administrative fee, law enforcement agency charges, and any court costs or service charges,
cannot exceed $50 The total charge by any law enforcement agency to serve an injunction or
restraining order concerning violence cannot exceed $20 The remaining $30 of the $50 total can
be applied only to the initial $40 service charge collected by the clerk of court as provided in

s 28 241(1), F.S

The bill amends s 28 241(5), F S, to provide that the clerk of court fees established in that
section which would apply to an injunction concerning domestic violence are limited as provided
ins 741.30(2Xa), F S
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D. Treatment, Intervention and Counseling

When a respondent is ordered to participate in treatment, intervention or counseling, such as a
batterer’s intervention course, the bill requires the court to provide the respondent with a list of
providers acceptable to any court in the circuit from which the respondent must select a provider.
In driving under the influence (DUI) and reckless driving cases, the court may direct the
defendant to attend and complete a counseling course, but the court is not requtred to provide a
list of possible providers See ss 316 193 and 316.192, F.S However, unlike batterers’
intervention programs which may have hundreds of possible providers, all but two to three
counties in Florida offer only one DUI course. See Task Force Report, p 3 (noting that “in May
1996, approximately 1300 applications for batterers intervention provider programs and assessor
certification were mailed to interested persons around the state and nation and an additional 100
applications have been mailed from the department.”). Providing respondents with a list of
possible courses may ease burdens placed on the court to select one provider, as well as provide
useful information to guide the respondent’s selection of a provider

The bill allows the court to refer a petitioner to wreatment, intervention, or counseling if the court
finds that it would be in the petiMoner’s best interest. A similiar list of providers is to be made
available to assist petitioners in selecting providers

E. False Accusation

The bill requires all petitions for an injunction for protection against domestic violence to contain,
directly above the signature line, a statement in all capital letters and bold type, stating that the
petitioner has read every statement made in the petition, that each statement is true and correct,
and are being made under penalty of perjury, punishable as provided in s. 837 02, F.S Further,
the bill provides that evidence of a false accusation of domestic violence or child abuse is a factor
to be considered by the court in a determination of shared parental responsibility or primary
residency In an effort to ensure that petitioners are aware of this repercussion, the bill requires
court clerks to include the ramifications of false accusation within the informasonal brochure
provided by statute to the petitioner

The bill does not stipulate, however, the standard of proof that the court will rely upon when
determining whether a parent has made a false allegation. Those accused of filing a false allegation
may contend that they are entitled to a clear and convincing standard, based on procedural due
process concerns Based on the liberty interest involved, the loss of child custody, and the risk of
erroneous deprivation, the court may agree See Matthews v Eldridge, 424 U S. 319 (1976).
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F. Full faith and credit: enforcement of injunctions issued in other states
1. Federal law
The Full Faith and Credit Clause of Article IV of the United States Constitution, states:

Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State, And the Congress may by general
Laws prescribe the Manner in which such Acts, Records, and Proceedings shall
be proved and the Effect thereof.

In 1994, the Congress passed the Violence Against Woman Act that included a provision that

full faith and credit was to be given by each state and Indian tribe to the protective orders

issued by other states and Indian tribes, provided the orders met certain criteria 18 U S.C

s 2265(a) and (b)(1994) The issuing court must:

* have jurisdiction over the parties,

e have provided the person against whom the injunction was issued reasonable notice and
an opportunity to be heard sufficient to protect that person’s right to due process,

If the order was issued ex parte, this second criterion may be met if the issuing court

provided the notice and hearing within the time required by its law The federal law

specifically denies full faith and credit to any protection order that was issued against person

who has filed a written pleading for protection if no written pleading was filed requesting the

petition or, if a written pleading was filed, the court did not make specific findings that each

party was entitled to an order of protection 28 US C s 2265(c)(1994)

Nowhere in the act did Congress exercise its authority under the second portion of the Full
Faith and Credit Clause of the Constitution and therefore left to the states the determination
of the manner in which such protective orders shall be proven and given effect

The bill states that pursuant to federal law this state must enforce the protection orders issued
in other states without setting out the express criteria that such orders must meet before the
federal law cited applies. 18 U S C. s 2265 This could resuit in the violation of the rights of
individuals who are mistakenly arrested based upon orders to which the federal law does not

apply.
2. Other states

Twelve states have passed specific legislation to extend full faith and credit to foreign
protection orders Of those 12 states, only Alabama does not attach conditions which must be
met before the state will enforce foreign protection orders. In 1995, Alabama added a
paragraph of law that simply states that the protective orders of other states will be accorded
full faith and credit and enforced as if it were an order of this state. AL Code 1975 s 30-4-4
(1996 Supp )
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3 Floridalaw

a. Statutory registration of foreign injunctions

Foreign orders of protection can be registered with the clerk of the court and then
enforced as if it were an order issued in Florida. s. 55.503, F S The bill however,
specifically provides that the current Florida law regarding enforcement of foreign
judgments will not apply to injunctions for protection Further, the bill prohibits law
enforcement from requiring a registration affidavit as a condition of enforcement

b  Enforcement

The bill provides that a foreign order of protection will be accorded full faith and credit
and enforced as if it were an order of this state provided that the issuing court had
jurisdiction over the paries and the subject matter and that reasonable notice and an
opportunity to be heard was given to the person against whom the order is sought
sufficient to protect tha person’s due process rights. This attempts to restate the federal
criteria at 18 U S C s. 2265

However, the bill makes no provision for determining the first criterion of the federal
law, whether the issuing authority had jurisdiction over the parties Instead, law
enforcement upon being presented with a copy of a foreign injunction, must enforce all
of its terms, except those matters related to child custody or support, as if it were issued
in Florida. The bill specifically states that a true or certified copy of the order is not
necessary. Eliminating any requirement that the order bear some indicia of authenticity,
could result in the arrest and consequent violation of rights of persons who have no valid
order against them.

The bill contains no specific language for determining the second criterion of the federal
law, whether the issuing authority provided the respondent with notice and an
opportunity to be heard Only reasonable efforts of verification that the order has in fact
been served on the respondent are required, and that requirement may be met by having
the petitioner swear that the respondent was served or knows of the contents of the
order If the respondent is present, that person may also swear whether the order was or
was not served If both parties are present and one swears there was service and one
swears there was not, it appears the officer will have to make a decision as to credibility
and then proceed. Eliminating any requirement there be a determination of some
certainty that the respondent has been served and therefore is on notice that their action
is a violation of law, could result in the arrest and consequent violation of rights of
persons who are not in violation of any valid order of which they had knowledge from
another state. The bill makes it a misdemeanor to intentionally provide to a law
enforcement officer a copy of an order of protection known by that person to be false or
invalid or for a respondent who has been served with a protective order to deny that
service has occurred



SPONSOR. Judiciary Committee and Senator Silver BILL: CS/SB 1006
Page 14

¢ Voluntary registration of foreign injunctions

The bill provides a voluntary registration process which permits a person to present a
certified copy of a foreign order of protection to any sheriff in Florida and after swearing
out an affidavit that the order as presented is currently in effect and has not been
superseded, may request that the order be registered in the injunction registry FDLE
must develop a special notation for foreign orders of protection If it is not apparent on
the order, the shenff will use best efforts to ascertain whether the order was served on
the respondent The sheriff must assign a case number and give the protected person a
receipt showing registration of the foreign order. There shall be no fee to register a
foreign order of protection

G. Child Custody and Visitation

All matters relating to child custody must be determined by the courts in accordance with the best
interests of the child s. 61 13(2)(b), F S., 1996 Supp. For purposes of shared parental
responsibility and primary residence, best interests includes an evaluation of 11 specified factors
affecting the welfare and interests of the child s 61 13(3), F.S, 1996 Supp The bill adds both
evidence of domestic violence or child abuse and evidence of a false accusation of domestic
violence or child abuse to these factors

The bill provides that whether an injunction against domestic violence exists the court must
consider evidence of domestic violence or child abuse as evidence of detriment to the child

There is no language creating a rebuttable presumption as to detriment as there is if the evidence
of domestic violence is a conviction of a felony of the second degree or higher involving domestic
violence

The bill amends the provision that the court currently must consider evidence that a parent has
been convicted of a felony of the second degree or higher involving domestic violence as a
rebuttable presumption of detnment to the child to include felonies of the third degree or higher
In 1995, the legislature created s 784 035, F S., to provide that a third conviction of a
misdemeanor involving acts of domestic violence can be prosecuted as a felony of the third
degree The change proposed by this bill would allow evidence of a conviction under this “third
strike” rule to create a rebuttable presumption of detriment to the child.

The bill repeats the current statutory language “spousal” abuse, restricting this provision to
parents in initial divorce litigation, excluding those who have not been married or who are no
longer married (unless the abuse occurred during the marriage) despite the fact that s 61 13(3),
F.S, 1996, Supp., applies to all modification proceedings on child custody and applies equally to
parents whose children are born out of wedlock Arthur v. Anderson, 681 So 2d 796 (Fla 3d
DCA 1996)(citations omitted) Further, domestic violence as defined under Florida law includes
acts of abuse between persons who have a child in common whether or not they have ever been
married or resided together at any time s 741 28(2), F S
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H. Mediation

The bill would allow the court, upon the motion of any party, to prohibit any case in which the
court finds there to be a history of domestic violence that would compromise the mediation
process from being mediated. This would permit parties to bring this issue to the court’s attention
when necessary to prevent the use of mediation when it may be inappropriate The bill amends
the current qualifier in the statute that the history of domestic violence be “significant”.

IV. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The bill will reduce the amount of the fees for filing specified types of civil actions. This will
result in less funds for the state, the clerks of the circuit court, and local governments Also,
the bill establishes a lower service fee for the sheriffs, which will result in losses to these
offices. The total loss for any of these entities is indeterminable

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues

Requiring law enforcement officers to arrest a person based upon an order that neither the
validity of which nor the fact that the person against whom it was issued may not have notice
of its existence is required to be confirmed, could deprive persons arrested based upon such
orders of due process under the Federal and State constitutions if in fact the orders are not
valid or the person arrested had no notice of the order against them Expanding the federal
law to encompass all protective orders rather than those meeting the federal criteria could
result in enforcement of an order that was issued in violation of a person’s constitutional
rights. Providing absolute immunity to law enforcement officers and the officers’ employing
agencies from any liability, civil or criminal, that might be incurred or imposed by reason of
actions in carrying out enforcement of a foreign protection order, would close off any
recourse for constitutional violations related to the invalidity of the order or its service during
the arrest or while held in custody awaiting the opportunity to be heard.
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Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact.
The bill will reduce the costs and fees for filing for a domestic violence injunction or
restraining order and will reduce the charge for any law enforcement agency to serve an
injunction or restraining order.
Persons who are wrongfully arrested will have costs of litigation and may suffer other
negative financial impacts.
C. Government Sector Impact
Indeterminate The bill reduces filing fees and charges for a domestic violence injunction or
restraining order and reduces sheriffs’ charges for serving these injunctions and orders This
will result in indeterminable losses to the sheriffs, the clerks of the circuit court, local
governments, and the state
The administrative responsibilities imposed on the sheriffs relative to registration of foreign
orders will have an indefinite fiscal impact.
Technical Deficiencies:
None
Related Issues:
The Attomey General’s opinion on the enforcement of foreign injunctions states that registration
of a foreign injunction in Florida would require notice to the respondent AGO 96-71 (September
12, 1996). However, the notice requirement for registration specifically refers only registration by
a judgment creditor s 55505, F S That opinion also interprets the federal law as preempting
any registration mandate /d However, the federal law is silent as to any enactment
requirements
Amendments:
None

Thus Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Flonda Senate
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. SUMMARY:

CS/HB 55 prohibits the court from referring cases to mediation whenever there is a finding of
a history of domestic violence. It provides that conviction of a third degree felony or higher
involving domestic violence creates a rebuttable presumption of detriment to a child in
making a castody determination. It also provides that evidence of spousal or child abuse is
evidence of detriment to a child for the purpose of denying shared parental responsibility or
restricting visitation rights, regardless of whether an injunction for protection against
domestic violence has been entered.

The bill adds kidnaping and false imprisonment to the list of offenses included in the
definition of domestic violence It also requires that petitioners seeking an injunction for
protection against domestic violence have cause to believe that he or she is in imminent
danger of becoming a victim of domestic violence.

The bill creates a new section of law to implement federal law requiring states to grant full

faith and credit to protection orders issued by other states or Indian tribes. The bill provides

that a person need not be a resident of Florida nor register the foreign judgment, as is

required for other foreign orders, under section 55.505, F.S. Instead, the bill provides:

« an optional procedure for placing a foreign order for protection on the registry for
injunctions currently maintained by the Florida Department of Law Enforcement;

« an optional procedure for registering a foreign order for protection with local law
enforcement agencies;

« procedures for law enforcement to follow to enforce an foreign order of protection,
including verification of identities and reasonable efforts to verify service;

» complete good faith immunity to law enforcement in enforcing a foreign injunction; and

» criminal penalties for knowingly attempting to enforce an invalid order or falsely denying
service of a valid order.

The bill has an indeterminate fiscal impact
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li. SUBSTANTIVE RESEARCH:
A. PRESENT SITUATION:

Mediation

Currently, the court cannot refer a case to mediation if it finds that there has been a

“significant history of domestic abuse that would compromise the mediation process,” s

44104, F.S., 1996 Supplement. According to the Office of the State Courts

Administrator, more than half of Florida’s twenty judicial circuits have in place some

LeC}uirementlthat family law cases involving the custody of children must go to mediation
efore a trial.

According to the Office of the State Courts Administrator, a large and increasing number
of persons who are parties to family law cases are not represented by attorneys.
According to the Office of the State Courts Administrator’'s Dispute Resolution Center,
which certifies and monitors the training of mediators in Florida, all family law mediators
receive training in domestic violence issues and dynamics. Specifically, the training
teaches mediators how to identify the indicators of domestic violence and to understand
the impact domestic violence has on the parties and their capacity to participate
meaningfully in the mediation process.

Child Custody and Visitation

Paragraph 61.13(2)(b), Florida Statutes, requires the court to order parentat
responsibility to be shared unless the court finds that shared parental responsibility

would be detrimental to the child. The court must consider evidence of spousal abuse or
child abuse as evidence of detriment. If the court determines that shared parental
responsibility would be detrimental to the child, it may order sole residential responsibility
fandhmal_l‘(e visitation arrangements that will best protect the child or abused spouse from
urther harm.

This section also requires the court to consider evidence that a parent has been
convicted of a felony of the second degree or higher involving domestic violence as
establishing a rebuttable presumption of detriment to the child. If this presumption is not
rebutted, the court may not grant shared parental responsibility to the convicted parent.
The convicted parent, however, is not relieved of any obligation to pay child support.

Fiorida courts have ruled that the provisions of section 61.13 apply to all modifications on
child custody, whether or not the parents of the children have been married to one
another, see Arthur v. Anderson, 681 So.2d 796 (Fla. 3rd DCA 1996).

Injunctions for Protection and their Enforcement

Subsection 741.28(1) defines “domestic violence” as “any assault, aggravated assault,
battery, aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking,
or any criminal offense resulting in physical injury or death of one family or household
member by another who is or was residing in the same single dwelling unit.”

Subsection 741.28(2) defines “family or household member” as “spouses, former

spouses, persons related by biood or marriage, persons who are presently residing
together as if a family or who have resided together in the past as a family, and persons
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who have a child in common regardless of whether they have been married or have
resided together at any time.”

Paragraph 741.30(6)(a) provides that, upon notice and hearing, the court may grant such
relief as the court deems proper, including an injunction:

« restraining the respondent from committing any acts of domestic violence.

« awarding to the petitioner the exclusive use and possession of the dwelling that the
parties share or excluding the respondent from the residence of the petitioner.

» on the same basis as provided in chapter 61, awarding temporary custody of, or
temporary visitation rights with regard to, a minor child or children of the parties.

« on the same basis as provided in chapter 61, establishing temporary support for a
minor child or children or the petitioner.

« ordering the respondent to participate in treatment, intervention, or counseling
services.

« ordering such other relief as the court deems necessary for the protection of a victim
of domestic violence, including injunctions or directives to law enforcement agencies.

An injunction for protection against domestic violence or an injunction for protection
against repeat violence is granted for a fixed period not to exceed one year, unless upon
petition of the victim, the court extends the injunction for successive fixed periods not to
exceed one year, ss. 741.30(6)(b) and 784.046, F.S.

An injunction issued under s. 741.30, F.S., must, on its face, indicate that the injunction
is valid and enforceable in all counties of the State of Florida and that law enforcement
officers may use their arrest powers pursuant to s. 901.15(6) to enforce the terms of the
injunction. There is no similar requirement for an injunction for protection against repeat
violence.

Injunctions Issued in Other States
1. Federal Law

The Full Faith and Credit Clause of Article IV of the United States Constitution provides
as follows:

Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State; And the Congress may by general
Laws prescribe the Manner in which such Acts, Records, and Proceedings shall
be proved and the Effect thereof.

In 1994, Congress enacted the Violence Against Women Act (VAWA), 18, U.S.C.S.
2265 ff, which requires that any protection order issued by a court of one state or Indian
tribe which had jurisdiction over the parties and which gave the person against whom the
injunction was issued reasonabie notice and an opportunity to be heard sufficient to
protect that person’s right to due process must be accorded full faith and credit by the
court of another state or Indian tribe and enforced as if it were the order of that court, 18
U.S.C.S. 2265(a) and (b) (1994). If the order sought to be accorded full faith and credit
was issued ex parte, notice and an opportunity to be heard must be provided within the
time required by state or tribal law, and in any event within a reasonable time after the
order is issued, sufficient to protect the right to due process of the person against whom
the order is sought.
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A “protective order” is defined in 18 U.S.C.S. 2266 as including any injunction or other
order issued for the purpose of preventing violent or threatening acts or harassment
against, or contact or communication with or physical proximity to, another person,
including temporary and final orders issued by civil or criminal courts (other than support
or child custody orders) whether obtained by filing an independent action or as a
pendente lite order in another proceeding so long as any civil order was issued in
response to a complaint, petition, or motion filed by or on behalf a person seeking
protection.

Nowhere in VAWA did Congress exercise its authority under the second portion of the
Full Faith and Credit Clause of the Constitution. The states, therefore, are left with the
authority to determine the manner in which protective orders shall be proven and given
effect.

2. Other States

Twelve states have passed specific legislation to extend full faith and credit to foreign
protection orders. Of these 12 states, only Alabama does not attach conditions which
must be met before the state will enforce foreign protection orders.

3. Florida Law

Sections 55.501-55.509 F.S., are known as the Florida Enforcement of Foreign
Judgments Act. These sections make no specific provision for the enforcement of an
injunction for protection against domestic violence or an injunction for protection against
repeat violence issued outside the state of Florida. As to foreign judgments In general,
these sections provide that a copy of any foreign judgment certified in accordance with
the laws of the United States or of Florida may be recorded in the office of the clerk of
the circuit court of any county, s. 5§5.503, F.S. The clerk must file, record, and index the
foreign judgment in the same manner as a judgment of a circuit or county court of this
state. Notice must be provided to the individual against whom the judgment applies, and
such judgment is not enforceable for 30 days after the mailing of notice by the clerk, s.
55.505(2) and (3), F.S.

A judgment recorded pursuant to the Florida Enforcement of Foreign Judgments Act has
the same effect and is subject to the same rules of civil procedure, legal and equitable
defenses, and proceedings for reopening, vacating, or staying judgments, as a judgment
entered by a circuit or county court of this state. it may be enforced, released, or
satisfied in the same manner as a judgment of a circuit or county court of this state, s.
55.503(2), FIS. The person recording the foreign judgment must pay the clerk of court
whatever fee is required for the recording of an original action demanding the relief or
judgment granted in the foreign judgment, 5§5.503(3), F.S. These provisions apply to any
foreign judgment that is final and conclusive and enforceable where it was issued, even
’::hgugh an appeal may be pending or the order may be still subject to appeal, s. 55.603,

On September 12, 1996, the Office of the Attorney General, State of Florida, issued an
opinion which clarified the relationship between the Violence Against Women Act and
Florida law, AGO 96-71. According to that opinion, VAWA requires that a protection
order issued by another State or an Indian tribe in accordance with its provisions be
treated and enforced as if it were a protective order issued by a Florida court. Further,
“the federal act preempts any registration requirement by mandating that any foreign
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domestic violence protection order be enforced as if it were an order of the court of the
enforcing state. Thus, the provisions of state law such as the Enforcement of Foreign
Judgments Act are inapplicable to the enforcement of a foreign protection order issued
in compliance with VAWA,” p. 2. Finally, according to the opinion, “while legislative
action to clarify these issues may be helpful, enforcement of foreign protective orders is
not contingent upon the passage of such legisiation,” id.

Law Enforcement Immunity

Law enforcement officers may lawfully arrest a person without a warrant if there is
probable cause to believe that the person has committed a criminal act in violation of an
inunction against domestic violence or an injunction against repeat violence, over the
objection of the petitioner, if necessary, s. 901.15(6), F.S. Further, subsection 901.15(7),
F.S. authorizes law enforcement officers to lawfully arrest a person without a warrant it
there is probable cause to believe that the person has committed an act of domestic
violence as defined in s. 741.28 F.S., child abuse as defined in s. 827.04(2) and (3),
F.S., or any battery upon another person as defined in s. 784.03, F.S. This subsection
also provides that, with respect to an arrest for domestic violence, the decision to arrest
may not require consent of the victim nor consideration of the relationship between the
parties.

A law enforcement officer who acts in good faith and exercises due care in making an
arrest under this subsection is immune from civil liability that might otherwise result by
reason of his or her actions. Finally, section 901.15(8) provides that law enforcement
officers may lawfully arrest a person without a warrant if there is probable cause to
believe that the person has committed an act of repeat violence in violation of an
injunction from repeat violence entered pursuant to s. 784.046.

Costs for Injunctions

Section 28.241 (1), Florida Statutes, provides for a $40 service charge to be paid to the
clerk of court for filing any civil action, suit or proceeding in which there are not more
than five defendants. The section also provides for the following additional fees:

1. An additional service charge of $2 for each defendant in excess of five.

2. An additional service charge of $10 from each party seeking each severance that
is granted.

3. An additional service charge of $35 for all proceedings of garnishment,
attachment, replevin, and distress.

4. An $8 service charge for each civil action; of the $8, $7 is remitted to general
revenue, $1 to the clerk.

5. An additional charge of $2.50 that is paid into the Court Education Trust Fund.
6. The governing authority of the county may provide, by ordinance or any special
local law, for additional charges for law libraries and legal aid.

7. The county may also charge an additional $10 for each civil action for costs
associated with public guardianship.

8. Postal charges may also be included for mailing costs.

The sum of all fees and service charges permitted under this subsection may not exceed
$200.

Section 30.231, Florida Statutes, limits sheriffs fees for service to $20.
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B. EFFECT OF PROPOSED CHANGES:

Mediation

The bill provides that upon motion or request of a party, a court shall not refer any case
to mediation if it finds there has been a history of domestic violence that would
compromise the mediation process.

Child Custody and Visitation

The bill requires that the court consider evidence of spousal abuse or child abuse as
evidence of detriment to a child in a custody proceeding, regardless of whether an
injunction against domestic violence has been entered.

The bill amends the provision that the court must consider evidence that a parent has
been convicted of a felony of the second degree or higher involving domestic violence as
a rebuttable presumption of detriment to the child to include felonies of the third degree
or higher. In 1995, the legislature created s. 784.035, F.S., which provides that a third
conviction of a misdemeanor involving acts of domestic violence can be prosecuted as a
felony of the third degree. This bill would thus allow evidence of a conviction under this
“third strike” provision to create a rebuttable presumption of detriment to the child.

Injunctions for Protection and their Enforcement

The bill adds kidnaping and false imprisonment to the list of offenses included in the
definition of domestic violence.

The bill expands the relief a court may grant when issuing an injunction to specifically
permit the court to also grant any relief the court deems necessary to protect any minor
child of a victim of domestic violence.

The bill amends the period for which either an injunction against domestic violence or an
injunction against repeat violence may be issued after hearing to last indefinitely until
further court order. The bill specifies that either party may petition at any time to dissolve
an injunction against domestic violence. It does not contain a similar provision as to an
injunction against repeat violence.

The bill adds the requirements for facial validity presently in effect for injunctions against
domestic violence to injunctions against repeat violence. However, it adds new
requirements for injunctions against domestic violence and does not add these same
requirements to injunctions against repeat violence. These new requirements are that
the person against whom the injunction is issued had notice and an opportunity to be
heard sufficient to protect that person’s right to due process and, if obtainable, the date
that person was served with the temporary or final order.

Injunctions Issued in Other States
The bill exempts foreign orders of protection from the requirement for registration with

the clerk of the court. It requires law enforcement officers, upon being presented with a
copy of a foreign injunction, to enforce all its terms, except those related to child custody
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or support, as though the injunction had been issued in Florida. It specifically eliminates
the need for a trued or certified copy of an order for enforcement.

The bill creates a new misdemeanor offense of intentionally providing to a law
enforcement officer a copy of an order of protection known by that person to be false or
invalid or of falsely denying that service of a protective order has occurred.

The bill creates a voluntary registration process for foreign orders of protection. This
process permits a person to present a certified copy of a foreign order of protection to
any sheriff in Florida and, after swearing out an affidavit that the order as presented is
currently in effect and has not been superseded, to request that the order be registered
in the injunction registry. The Florida Department of Law Enforcement is directed to
develop a special notation for foreign orders of protection. The sheriff must use best
efforts to ascertain whether the order was served on the respondent, if this information is
not apparent on the face of the document. The sheriff is required to assign a case
number to the order and to give the protected person a receipt showing registration of
the foreign order. Fees for registration are prohibited.

Law Enforcement Immunity

The bill provides that any law enforcement officer acting in good faith, and the officer's
employing agency, will be immune from all liability, civil and criminal, that might
otherwise be incurred or imposed by reason of the officer's or agencies actions in
carrying out the provisions relating to foreign protective orders.

Costs of Injunctions

CS/HB 55 imposes a $50 limit on the total charge for issuing an injunction concerning
domestic violence. The sheriff's service fee is limited to $20 and the remaining fee shall
be applied to the initial $40 service charge paid to the clerk of the court as authorized in
s. 28.241 (1)(a), F.S. No additional fees are allowed.

C. APPLICATION OF PRINCIPLES:

1. Less Government:

a. Does the bill create, increase or reduce, either directly or indirectly.

(1) any authority to make rules or adjudicate disputes?

The bill gives Florida courts additional authority to enforce foreign orders of
protection.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

The bill requires law enforcement to register and enforce foreign orders of
protection, if requested to do so by a person who is a party to an order.
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(3) any entitlement to a government service or benefit?

The bill allows persons holding foreign orders of protection clear access to
the enforcement services of the State of Florida in order to enforce such

orders.
b. If an agency or program is eliminated or reduced:
No agency or program is eliminated or reduced by this bill.
(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?
Not applicable.
(2) what is the cost of such responsibility at the new level/fagency?
Not applicable.
(3) how is the new agency accountable to the people governed?
Not applicable.
2. Lower Taxes:
a. Does the bill increase anyone's taxes?
No.
b. Does the bill require or authorize an increase in any fees?
No.
c. Does the bill reduce total taxes, both rates and revenues?
No.
d. Does the bill reduce total fees, both rates and revenues?
No.
e. Does the bill authorize any fee or tax increase by any local government?

No.

3. Personal Responsibility:
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a.

Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.

4. Individual Freedom:;

a.

Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

No.

Does the bill prohibit, or create new government interference with, any presently
lawfu! activity?

No.

5. Eamily Empowerment:

a.

If the bill purports to provide services to families or children:
This section is not applicable to this bill.
(1) Who evaluates the family's needs?
The courts of another jurisdiction.
(2) Who makes the decisions?
The courts.
(3) Are private alternatives permitted?
No.
(4) Are families required to participate in a program?
Yes, if orders of protection are entered.
(5) Are families penalized for not participating in a program?

Yes, if orders of protection are entered. Violation of such orders constitutes
contempt of court and may result in penalties.

STANDARD FORM (REVISED 1/97)



STORAGE NAME:

h0055s1z.fic

DATE: June 13, 1997

PAGE 10

b.

Does the bill directly affect the legal rights and obligations between family
members?

Yes.
If the bill creates or changes a program providing services to families or children,

in which of the following does the bill vest control of the program, either through
direct participation or appointment authority:

(1) parents and guardians?

Parents may choose to seek enforcement of foreign orders of protection
from law enforcement.

(2) service providers?
No.
(3) government employees/agencies?

Law enforcement agencies will be required to enforce foreign orders of
protection.

D. SECTION-BY-SECTION RESEARCH:

Section 1. Amends section 28.241(5), F.S., 1996 Supplement, to provide that the clerk

of court fees for injunctions concerning domestic violence are limited as provided in s.
741.30 (2)(a), F.S.

Section 2. Amends s. 44.102(2)(b), F.S., 1996 Supplement, to require that, upon
motion or request of a party, a court shall not refer any case to mediation if it finds there
has been a history of domestic violence that would compromise the mediation process.

Section 3. Amends section61.13, F.S., 1996 Supplement, to provide:

that evidence of domestic violence or child abuse must be considered by the
court in child custody determinations.

that evidence of a false accusation of domestic violence or child abuse must be
considered by the court in child custody determinations.

that evidence of domestic violence or child abuse will be evidence of detriment
to a child for purposes of denying shared parental responsibility or restricting
visitation rights even if no injunction for protection against domestic violence was
in existence.

that evidence that a parent has been convicted of a felony of the third degree or
highe{1 ilrgjvolving domestic violence creates a rebuttable presumption of detriment
to a child.

Section 4. Amends s. 741.28(1), F.S., to add kidnaping and false imprisonment to the
list of offenses constituting domestic violence.
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Section 5. Amends s. 741.30, F.S., to:

» require petitioners seeking an injunction for protection against domestic violence
have cause to believe that he or she is in imminent danger of becoming a victim
of domestic violence.
provide that neither party is required to be represented by an attormey in a cause
of action for an injunction.
provide that any person, including an officer of the court, offering evidence or
recommendations in a domestic violence case must do so under oath at a
hearing with all parties present or in writing with copies to all parties.
place a $50 limit on the total costs and fees for a court to issue an injunction or
restraining order, with a limit of $20 on the total charge for any law enforcement
agency to serve an injunction or restraining order and the remaining $30 to be
applied to the service charge collected by the clerk of the court.
require that information about the effect of a false accusation be included in the
brochure the clerk of the court is required by current law to provide to anyone
filing for an injunction for protection against domestic or repeat violence.
require that every petition for an injunction for protection against domestic
violence contain specified language directly above the signature line about the
penalty for a false accusation.
require that if the sworn petition for an injunction against domestic violence
seeks to determine issues of custody or visitation with regard to the minor child
or children of the parties, the sworn petition shall be accompanied by or shall
incorporate the allegations required by s. 61.132 of the Uniform Child Custody

~ Jurisdiction Act.
provide that an injunction for protection against domestic violence is in full force
and effect for the period of continuance whenever a hearing is continued.
provide that the court may refer a petitioner to a certified domestic violence
center and the court must provide the petitioner with a list of those centers.
provide that the court may order the respondent to participate in treatment,
intervention, or counseling to be paid for by the respondent and the court must
provide the respondent with a list of acceptable programs.
provide that the terms to an injunction restraining the respondent or ordering
other relief for the protection of the victim shall remain in effect until modified or
dissolved and that either party may move at any time to modify or dissolve the
injunction.
require that an injunction against domestic violence indicate on its face that the
person against whom the injunction is issued had notice and an opportunity to
be heard sufficient to protect that person’s right to due process and, if
obtainable, the date that person was served with the temporary or final order.

Section 6. Amends s. 741.31 (4), F.S., 1996 Supplement, to include the violation of a
foreign protection order accorded full faith and credit pursuant to section 741.305 as a
violation of an injunction for protection against domestic violence.

Section 7. Creates section 741.315 to provide for the recognition of foreign protection
orders which meet the criteria of 18 U.S.C. 2265. Provides that, notwithstanding the
provisions of s. 55.505 or any other section, neither residence in this state nor
registration of foreign injunctions for protection will be required for enforcement of such
injunctions. In order to assist law enforcement and the courts in enforcing the orders,
sets up a procedure for registering the foreign injunctions. Precludes law enforcement,
the judiciary, and the clerks of court from disclosing the location of a petitioner seeking to
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enforce or register a foreign order. Requires law enforcement officers to enforce foreign
orders of protection as though they were entered by a court of this state, except as the
orders relate to child custody, visitation, and support. As to those matters only, provides
that enforcement may be obtained upon domestication of the foreign order pursuant to
Chapter 55, F.S., unless the foreign order is a “pickup order” or “order of bodily
attachment,” requiring the immediate return of a child. Requires that before enforcing
the foreign order, the law enforcement officer confirm the identity of the parties present
and review the order to make sure that, on its face, it has not expired. Provides that a
certified or true copy of the order shall not be required, so long as a conflicting copy is
not presented. Requires law enforcement to use reasonable efforts to verify service of
process. Sets forth means by which service of process may be verified. Provides that
any person who intentionally provides a law enforcement officer with a copy of an order
of protection known by that person to be false or invalid, or who denies having been
served with an order of protection when that person has been served with such order, is
guilty of a misdemeanor of the first degree. Provides that if 18 U.S.C. s. 2265 is held to
be unconstitutional, this section shall be null and void.

Section 8. Amends subsection 784.046 (7) to provide that the terms to an injunction
restraining the respondent or ordering other relief for the protection of the victim shall
remain in effect until modified or dissolved and that either party may move at any time to
modify or dissolve the injunction. It also requires that an injunction against domestic
violence indicate on its face that the injunction is valid and enforceable in all counties in
the State of Florida, that law enforcement officers may use their arrest powers to enforce
the terms of the injunction, that the person against whom the injunction is issued had
notice and an opportunity to be heard sufficient to protect that person’s right to due
process and, if obtainable, the date that person was served with the temporary or final
order of injunction. The section adds subsection (11) to grant immunity to law
enforcement officers and their employing agencies in carrying out the provisions of this
section when the officer is acting in good faith.

Section 9. Amends section 784.047, F.S., to include the violation of a foreign injunction
for protection as the basis for criminal penalties.

Section 10. Amends subsections 901.15(6), (7), and (8), F.S., 1996 Supplement, to
conform these subsections to those described above regarding foreign protection orders.

Section 11. Provides for an effective date of October 1, 1997, except for this section,
section 1, and the amendment of section 741.30(2)(a), F.S., 1996 Suppiement, which
shall take effect upon this act becoming law.

lll. EISCAL RESEARCH & ECONOMIC IMP, '
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects:

See fiscat comments.
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2.

3.

4.

Recurring Effects:

See fiscal comments.

Long Run Effects Other Than Normal Growth:

None.

Total Revenues and Expenditures:

See fiscal comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1.

2.

3.

Non-recurring Effects:

See fiscal comments.

Recurring Effects:

See fiscal comments.

Long Run Effects Other Than Normal Growth:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1.

2.

Direct Private Sector Costs:
None.

Direct Private Sector Benéfits:

Persons who have secured orders for protection in other jurisdictions will have
direction as to how they may be enforced in Florida.

ffects on Competiti Pri n ri nd Em m

None.

D. FISCAL COMMENTS

Local law enforcement agencies will be required to set up and maintain registries of the
foreign orders of protection. In addition, the Florida Department of Law Enforcement will
be required to make a special notation regarding these orders on the current registry of
injunctions. The cost of these added duties is indeterminate.

The $7 fee to be placed in General Revenue as provided in s. 28.241, F.S. will not be
collected under HB 87. In addition, the $2.50 fee payable to the Court Education Trust
Fund, will not be collectable. The Florida Association of Court Clerks and Comptrollers
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indicates however, that the fiscal impact is insignificant because most persons filing an
injunction for domestic violence also file to have the fees waived through the indigence
provision of s. 741.30 (2)(a), F.S. and s. 784.046(3)(b), F.S., and these petitions of
indigence are usually granted.

The Office of the State Courts Administrator has indicated that there will be lost revenue
every year due to the bill's elimination of the $2.50 filing fee for the Florida Court
Education Trust Fund. In all non-indigence domestic violence cases that $2.50 fee will
be lost. The loss is estimated to be $150,000 for FY 97-98, $155,000 for FY 98-99, and
$160,000 for FY 99-2000. There is a continuing need for education of judges and clerks
in the area of domestic violence and it is the funding of the Court Education Trust Fund
that supports those education efforts. It is the opinion of the Office of the State Courts
Administrator that any reduction in the Trust Fund would restrict their ability to provide
appropriate educational opportunities.

IV. CONSEQUENCES OF ARTICLE VII. SECTION 18 OF THE FLORIDA CONSTITUTION:
A. APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds.

REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate

REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS:

At its meeting of Aprit 17, 1997, the Committee on Family Law and Children adopted a strike-
everything amendment to HB 1687 which made technical changes to the original bill. In
addition, the strike-everything amendment added language based on the provisions of
CS/SBs 302,910, 2300, and 10086, all relating to domestic violence, to the bill. HB 1687 was
then amended together with CS/HB 55 and CS/HB 87 to produce a single bill which was
substituted for the original text of HB 55. CS/HB 55 was then substituted for CS/SB 1006 in
the Senate and passed the Senate as amended; YEAS 38 NAYS 0. It passed in the
!;189u7se as amended; YEAS 119 NAYS 0 and was approved by the Govemor May 29,

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:
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