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DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULA 11UN
LEGISLATIVE AFFAIRS OFFICE
BILL ANALYSIS FORM

DATE February 27,1997

BILL#  HB339 sponsor rep amal  RECEIVED

SUBJECT Real Estate Transactions MAR 03 1997

BPR ANALYST ASSIGNED: OFFICE Business Regulation &
Consumer Affairs

EFFECTIVE DATE October 1, 1997 COMPANION BILL(S) SB 82

I SUMMARY OF LEGISLATION

A STATUTES AFFECTED Chapter 475 e} WAL AN

B PRESENT SITUATION Currently real estate licensees may act as agents for the buyer,
seller or as disclosed dual agents Transaction brokerage is also permitted Disclosure of
agency status is rather complex and there is considerable confusion on the part of licensees
and the public as to who represents whom and when representation occurs as well as when
it changes and what specific duties are owed to whom

C EFFECT OF PROPOSED CHANGES The changes would clarify the duties of a single
agent and of a transaction broker These duties are to be incorporated in the disclosure to
the client and the customer There will no longer be disclosed dual agents Exemptions
from disclosure are permitted at ‘open houses’, unanticipated casual encounters, and
responding to general factual questions from prospective buyers, sellers or customers
Agency disclosure is limited only for sales of residential property transactions and occurs
at the first contact between a licensee and a prospective buyer or seller Notice of non-
representation 1s specifically required to place the customer on notice The required
format is statutorly specified The authorized brokerage arrangements - transaction and
single agent (buyer or seller) - are also clearly defined and their duties are required to be
disclosed to the clients in a format required by statute A transition from single agency to
transaction brokerage is permutted by statute This transition notice is also statutorily
specified and requires the written consent of the principal-client

11 FISCAL IMPACT (Please answer the narrative questions in detail If there is a fiscal impact, return to
Legislative Affairs and we will have the Planning and Budget office fill in the numbers based on your
response )

A Will this bill have a fiscal impact on the department, negative or positive? If so, explain
The bill will have no fiscal impact
B Will the bull affect workload, require additional positions, staffing, equipment, etc ? If so, explain

Provide # of FTEs and their classification, whether the positions will need to travel and how
often, type of equipment, any one-time expenses, space requirements, etc



III

No additional FTE anticipated

C Will the bill increase or decrease the number of licensees? If so, how many?
It should have no effect

D Will the bill affect fees? If so, identify number and types of fees required
It should not have an effect

E Identify the funding source (1 e fees, taxes, general revenue) to cover any fiscal impact created by
this bill and what trust fund requires budget authority? N/A

F Will this bill affect any other departmental functions, 1 complaints, investigations, systems, legal,
etc? Please identify

It will only impact the Division of Real Estate

G Please provide any additional information you feel could possibly be relevant to the fiscal analysis
of this bill, which has not been discussed above

FISCAL WORKSHEET (Please fill out this worksheet if this bill has a fiscal impact and you have the
correct numbers available to you It will then be reviewed by the Budget office If you do not have
numbers to fill in here, it will be done by the Budget office, if necessary )

A EXPENDITURES

Funding Source (Trust Fund) N/A

Non-recurring Effects FY 97-98 FY 98-99 FY 99-00
Operating Capital Outlay h) h) $
Other Personal Services $ $ $
Other (identify) $ $ $

Subtotal $ $ §

Recurring Effects;

Salaries/ Benefits $ $ 3
(# of FTE's)

Expenses $ h) $

Other (identify) $ $ $

Subtotal $ h) $

TOTAL EXPENDITURES $ $ $



IV

VI

VII

B REVENUES FY 97-98 FY 98-99 FY 99-00

License Fees $ S 3

Taxes $ $ S

Other (identify) $ $ $
TOTAL REVENUES $ $ $

C Long Run Effects Other Than Normal Growth

IMPACT (FISCAL OR OTHERWISE) ON
A STATE N/A
B LOCAL GOVERNMENT N/A

C PRIVATE SECTOR Would change the current disclosure of agency and simphfy the
process for licensees and customers.

D PUBLIC Would change the disclosure for customers to clarify agency representation
ADMINISTRATIVE IMPACT
A Will thss bill require the promulgation of additionai rules? By whom” Explain

The bill would require that existing rules on agency be modified to comply with the changes in
this statute

B Does this bill create a board, council, commission, etc ? If so, who is required to make the
appointments” No

COMMENTS, CONCERNS, AND RECOMMENDED CHANGES

A DIVISION/BOARD (If more than one Division has reviewed this bill, please list each Division with
their comments)

Thus bill 15 a result of a three-part compromise between the Florida Real Estate Commussion, the Florida
Association of Realtors and the Department

B PLANNING & BUDGET

C GENERAL COUNSEL

PREPARED BY

Name Henry Solares Title Director



Office Real Estate Telephone Number 407-245-0810

VIII REVISED BY
Name Ashley Grassia
Date 02/27/97

X APPROVED BY % g /
I

LEGISLATIVE AFFAIRS

g \torms\barf wpd 1/24/97
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document 1s based only on the provisions contained in the legislation as of the latest date histed below )

Date: January 27, 1997 Revised: 2/5/97

Subject: Real Estate Transactions

Analyst Staff Director Reference Action

7 2/
Masterton S5 Guthrie ; /, ég

Fav/2 amendments

RI
JU
WM

e

l. Summary:

The bill amends part I of ch. 475, F.S., to create the “Brokerage Relationship Disclosure Act,”
which sets forth the authorized relationships between real estate brokers and customers and the
required disclosures for residential real estate transactions relative to each relationship. The bill
revokes provisions relating to “disclosed dual agency” and disallows this form of agency for real
estate transactions in Flonda.

This bill amends the following sections of the Florida Statutes:
468.383,475.01, 475.015, and 475.25.

This bill creates the following sections of the Florida Statutes:
475.270, 475.272,475.274, 475.276, 475.278, and 475.280.

Il. Present Situation:

Part I of chapter 475, F.S., provides for the regulation of the practice of real estate by the Flonda
Real Estate Commission (FREC) within the Department of Business and Professional Regulation
(DBPR). The chapter provides definitions, including “fiduciary, ™ “single agent,” “disclosed
dual agent,”and “transaction broker.” A “fiduciary” means a broker in a relationship of trust and
confidence between that broker as agent and the buyer or seller as principal The duties of a
broker as a fiduciary are loyalty, confidentiality, obedience, full disclosure, and accounting and
the duty to use skill, care and diligence.

A “single agent” means a broker who, in a specific transaction, represents either the seller or
buyer, but not both. The single agent has all of the duties of a fiduciary.
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A “disclosed dual agent” means a broker who works as an agent for both the seller and the buyer.
The broker must first obtain the informed consent in writing of all parties to the transaction to act
as a disclosed dual agent. The disclosed dual agent has all the duties of a fiduciary except full
disclosure between buyer and seller.

A “transaction broker” means a broker who facilitates a brokerage transaction between a buyer
and a seller but does not affirmatively represent either as an agent. No fiduciary duties exist
except for the duty to account, and the duty to use skill, care, and diligence. A broker’s role as a
transaction broker must be fully disclosed in writing to the buyer and the seller.

Chapter 475, part I, F.S., was amended in 1994 to authorize the “transaction broker” and
“disclosed dual agent” forms of representation for real estate professionals, in addition to the
traditional “single agent” relationship. Since the enactment of that law, FREC has struggled to
adopt rules that reflect the intent of the statute and provide sufficient clanity conceming the
obligations of the real estate professional under the various forms of authorized relationships.
Current FREC rules regarding agency disclosure for real estate professionals working in the
capacity of a single agent, disclosed dual agent, or transaction broker are found at 61J2-10.036 &
10.037, Florida Administrative Code. The agency disclosure requirements apply to both
commercial and residential transactions.

In addition to the provisions of ch. 475, F.S., the duties and obligations of real estate
professionals are in part determined by the common law of agency, as set forth 1n judicial
decisions. Black’s Law Dictionary defines the term “agency” to mean a relationship between
two persons where one (the agent) may act on behalf of the other (the principal) and bind the
principal by words or actions. Case law also addresses the disclosures required of sellers and
their agents in real estate transactions. In Florida, the applicable case law on required disclosures
in residential real estate transactions imposes a duty on the seller of real property to disclose all
facts materially affecting the value of the property which are not readily observable and are not
known to the buyer (Johnson v. Davis, 480 So.2d 625 (Fla. 1985)).

Effect of Proposed Changes:

The bill creates new ss. 475.270 - 475.280, F.S.. designated as the “Brokerage Relationship
Disclosure Act.” The purpose of the act, as set forth in s. 475.272, F.S,, is to eliminate confusion
and provide a better understanding of the role of real estate professionals in a real estate
transaction. To further this goal, the section expressly revokes “disclosed dual agency” as an
authorized form of representation by a real estate licensee in Florida. The only forms of
representation authorized by the act are “single agent” and “transaction broker.” In addition, the
section requires real estate licensees to disclose to customers upon first contact in a residential
real estate transaction that they will not be represented unless they specifically engage a licensee
in an authorized form of representation.

Section 475.272, F.S., provides that a single agent may represent either the seller or buyer in a
real estate transaction, but not both. A transaction broker provides a limited form of nonfiduciary
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representation to the buyer, the seller, or both in a real estate transaction. Section 475.274,F.S.,
specifically provides that the designated authorized brokerage relationships apply to all real
estate transactions, both commercial and residential. However, the disclosure requirements apply
only to residential real estate transactions.

A “residential sale” is defined in s. 475.276, F.S., as the sale of improved residential property of
four units or fewer, the sale of unimproved residential property intended for use of four units or
fewer, or the sale of agnicultural property of ten acres or less. The section specifically states that
the disclosure provisions do not apply to nonresidential transactions, the rental or lease of real
property (unless an option to purchase is given), auctions, appraisals, and dispositions of interests
in business enterprises or business opportunities.

Section 475.276, F.S., sets forth the notice requirements for residential real estate transactions. A
licensee must provide written notice of nonrepresentation at first contact with a potential buyer or
seller, unless the licensee knows that the potential buyer or seller is already represented by a
single agent or transaction broker. The section also provides for oral notice, with subsequent
written notice, if first contact is over the telephone or in some other manner that does not allow
the licensee to provide the required written notice.

Section 475.276, F.S., prescribes the required form of the wrntten notice of nonrepresentation,
including the format and contents of the notice. The notice must state that the licensee does not
represent the potential seller or buyer and that such representation should not be assumed unless
a licensee is engaged by the individual 1n an authorized broker relationship. The notice must also
advise the potential seller or buyer not to disclose any information the individual desires to be
confidential until a decision on representation 1s reached.

Section 475.278, F.S., sets forth the parameters of single agent and transaction broker
relationships. Licensees are specifically prohibited from acting as disclosed or nondisclosed dual
agents. A dual agent is defined to mean a broker who represents both the seller and buyer as a
fiduciary in a real estate transaction.

A licensee is not prohibited from changing from one brokerage relationship to another, provided
consent is obtained from the buyer or seller, or both as appropriate, before the change is made.
The required disclosure of duties must also be made to the buyer or seller before the change
occurs. The section states that a customer is not required to enter into a brokerage relationship

with any real estate licensee.

Section 475.278, F.S., describes the transaction brokerage relationship as a limited form of
representation of a buyer or seller, or both, in a real estate transaction in which the transaction
broker does not represent either the buyer or seller in a fiduciary capacity. The section sets forth
the duties of a transaction broker, including: honest and fair dealing; the accounting for all funds;
the use of skill, care and diligence; the disclosure of all known facts that materially affect the
value of property and are not readily observable to the buyer; the presentation of all offers and
counteroffers in a timely manner; and the preservation of limited confidentiality, unless waived
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in writing by a party. This limited confidentiality encompasses disclosure that the seller will
accept less than the asking price, that the buyer will pay more than the price submitted in a
written offer, the motivation of any party for selling or buying property, that a seller or buyer
will agree to different financing terms, or any other information the transaction broker has been
requested to keep confidential.

Section 475.278, F.S., requires a transaction broker to fully describe and disclose in writing,
either as separate document or a part of another document, the licensee’s role in the transaction.
The disclosure must be made before, or simultaneous with, entering into a listing agreement or
agreement for representation. The section sets forth the format for the disclosure document, as
well as the contents. The disclosure must include a description of the duties of a transaction
broker as well as the limitations of this form of brokerage relationship, that is, that the seller or
buyer is not responsible for the acts of the licensee and that the licensee’s role is to facilitate the
transaction, not to represent one party to the detriment of the other.

Section475.278, F.S., also enumerates the duties of a licensee in a single agent relationship,
including: honest and fair dealing; loyalty; confidentiality; obedience; full disclosure; the
accounting for all funds; skill, care, and diligence in the transaction; and the presentation of all
offers and counteroffers in a timely manner. The section requires a single agent to describe or
disclose these duties 1n wnting. The disclosure must be made at the same point in the transaction
as required of a transaction broker, with the same format requirements.

Section 475.278, F.S., allows a single agent to change to a transaction broker at any time during
the relationship with a customer, if certain requirements are met. To change to a transaction
broker a single agent must provide disclosure of the intent to change and must obtain the consent
of the principal (i.e , the seller or buyer) prior to changing the relationship. The section also sets
forth requirements for a licensee providing services in a real estate transaction when there is no
brokerage relationship. The duties of a licensee when there is no brokerage relationship are:
honest and fair dealing; disclosure of all known facts that materially affect the value of property
which are not readily observable to the buyer; and the accounting for all funds entrusted to the
licensee.

Section 475.280, F.S., authorizes FREC to adopt rules establishing disciplinary guidelines,
notices of noncompliance, and citations for violations of the act.

The bill amends s. 475.01, F.S., to add definitions of relevant terms, including “customer,” “first
contact,” and “principal” and to amend the existing definition of “transaction broker” to reflect
the bill’s provisions. In addition, the definitions of “buyer,” “seller,” and “disclosed dual
agency” are deleted to conform to the changes made in the bill.

The bill also amends s. 475.25, F.S., relating to grounds for disciplinary action against licensees
to reflect the new brokerage relationships and disclosure requirements. Section 475.5015, F.S.,
relating to records’ retention requirements for licensees, is amended to require disclosure
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documents to be retained in accordance with the provisions of that section. Finally, s. 468.383,
F.S., is amended to correct a cross-reference.

The bill provides an effective date of October 1, 1997.
IV. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
To the extent the bill’s provisions help clear up confusion about authorized broker
relationships and the appropriate duties and obligations of each, customers and real estate
professionals will benefit. Real estate professionals, in particular, may benefit from a clear
statutory definition of their duties through a decrease in successful litigation by customers
who are dissatisfied with the outcome of a residential real property transaction.
C. Government Sector Impact:
FREC will incur minimal costs to adopt the rules required by bill.

V1. Technical Deficiencies:

None.
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Vil.

Vill.

Related Issues:

In 1996, legislation was proposed, but not ultimately adopted, in an effort to resolve the
confusion created by the 1994 law and subsequent rules. During the 1996 -1997 interim,
representatives of the Florida Association of Realtors, FREC, and DBPR met in the form of the
Real Estate Agency Work Group to develop a mutually acceptable solution to the problem of the
appropriate relationships between real estate professionals and their customers. This bill reflects
the proposal developed by the Real Estate Agency Work Group.

Amendments:

#1 by Regulated Industries:
Technical amendment in the title to correct an erroneous statutory reference.

#2 by Regulated Industries:
Replaces the word “by” with the word “with” for clarity and grammatical correctness.

This Senate staff analysis does not reflect the mtent or offical position of the bill's sponsor or the Fionda Senate




“MM”MW””M 180602 SENATE AMENDMENT
Bill No. SB 82
Amendment No. 1

CHAMBER ACTION
Senate House

The Committee on Regulated Industries recommended the

following amendment:

Senate Amendment
On page 15, line 2, delete the word "by"

and insert: with

10:48 AM 02/06/1997 s0082.ri.01
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ﬂﬂmMMWNHJ 751682 SENATE AMENDMENT
Bill No. SB 82
Amendment No. 2

CHAMBER ACTION
Senate House

The Committee on Regulated Industries recommended the

following amendment:

Senate Amendment
In title, on page 1, line 19, delete s. 475.015

and insert: s. 475.5015

11:55 AM 02/06/1997 $0082.r1.02




STORAGE NAME: h0339z.rpp **FAILED TO PASS THE LEGISLATURE**
DATE: May 7, 1997 **SEE FINAL ACTION SECTION**

HOUSE OF REPRESENTATIVES
AS REVISED BY THE COMMITTEE ON
REAL PROPERTY & PROBATE
FINAL BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: CS/CS/HB 339

RELATING TO: Real Estate Transactions

SPONSOR(S): Committee on Business Regulation and Consumer Affairs, Committee on Real
Property & Probate, and Representatives Arnall and Posey

STATUTE(S) AFFECTED: Amending sections 475.01, 475.25, 475.5015, and 468.383, F.S., and
creating sections 475.270, 475.272, 475.274, 475.276, 475,278, and
475.280, F.S.

COMPANION BILL(S): CS/SB 82 (s)

ORIGINATING COMMITTEE(S)/)COMMITTEE(S) OF REFERENCE:
(1) REAL PROPERTY & PROBATE YEAS 7 NAYS O
(2) BUSINESS REGULATION AND CONSUMER AFFAIRS YEAS 4 NAYS 0

. SUMMARY:

CS/CS/HB 339 amends Chapter 475, F.S., to create the “Brokerage Relationship Disclosure
Act.” This act provides the authorized relationships between real estate brokers and
customers and the required disclosures for residential real estate transactions relative to
each relationship. In general, agency disclosure is required at the first contact between a
licensee and prospective buyer or seller of real property.

Changes within this bill clarify the duties of single agents and transaction brokers. Further,
the bill abrogates dual agency as a form of representation and replaces it with transaction
brokerage.

This bill does not appear to have a fiscal impact on state or local governments.

The House took up and passed the Senate companion, SB 82, which
was substantially similar to CS/CS/HB 339. The Governor signed the
bill May 7, 1997. See 9742 Laws of Florida.

STANDARD FORM (REVISED 1/97)
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SUBSTANTIVE RESEARCH:
A. PRESENT SITUATION:

Chapter 475, F.S., provides regulation of real estate brokers, salespersons, and schools
in this state.

In 1994, the Legislature amended Chapter 475, F.S., to authorize the transaction broker
and disclosed dual agent forms of representation for real estate professionals, in
addition to the traditional single agent relationship. Despite current disclosure
requirements, considerable confusion remains on the part of licensees and consumers
as to the scope and nature of the various types of agency.

During the 1996 interim, representatives of the Florida Association of Realtors, Florida
Real Estate Commission, and the Department of Business & Professional Regulation
met in the form of the Real Estate Agency Work Group to develop a solution to the
problem of the appropriate relationships between real estate professionals and their
customers. This bill reflects the proposal developed by the Real Estate Agency Work
Group.

According to section 475.01, F.S.:
* A fiduciary is a broker in a relationship of trust and confidence between that
broker as agent and the seller or buyer as principal. The duties of the broker as
a fiduciary are loyalty, confidentiality, obedience, full disclosure, and accounting

and the duty to use skill, care, and diligence;

A single agent is a broker who represents, as a fiduciary, either the buyer or
seller but not both in the same transaction;

A disclosed dual agent is a broker who works as an agent for both the buyer and
seller. The broker must obtain the informed consent in writing of all parties to
the transaction to be a disclosed dual agent. The disclosed dual agent has all
the duties of a fiduciary except full disclosure between the buyer and seller.

* A transaction broker is a broker who facilitates a brokerage transaction between
a buyer and a seller. The transaction broker does not affirmatively represent
either the buyer or seller as an agent, and no fiduciary duties exist except for the
duty of accounting and the duty to use skill, care, and diligence. However, the
transaction broker must treat the buyer and seller with honesty and fairness and
must disclose all known facts materially affecting the value of the property in
residential transactions to both the buyer and seller. The broker's role as a
transaction broker must be fully disclosed in writing to the buyer and seller.

Section 475.02, F.S., creates the Florida Real Estate Commission (FREC), within the
Department of Business & Professional Regulation. Section 475.05, F.S., permits the
FREC to enact rules and decide questions of practice arising in the proceedings before
it. The FREC has had difficulty in adopting rules to reflect the intent of the statute
regarding the obligations of the real estate professionals under the different forms of
authorized relationships. See Rules 61J2-10.036 and 10.037, Florida Administrative
Code.

STANDARD FORM (REVISED 1/97)
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Defining the disclosure requirements for real estate professionals has been an ongoing
problem. The duties and obiigations of real estate professionails are govermed by the
common law of agency, as well as by statutes and rules. In Johnson v. Davis, 480 So.2d
625 (Fla. 1985), the court held that where the seller of a home knows of facts materially
affecting the value of the property which are not readily observable and are not known to
the buyer, the seller is under a duty to disclose them to the buyer. This duty is equally
applicable to all forms of real property, new and used. See id. at 629.

EFFECT OF PROPOSED CHANGES:

CS/CS/HB 339 creates the “Brokerage Relationship Disclosure Act® within Part | of
Chapter 475, F.S. The bill provides legislative intent to abrogate disclosed dual agency
as an authorized form of representation by a real estate licensee.

The bill provides definitions of terms, and modifies grounds for discipline by the Florida
Real Estate Commission.

Finally, the bill provides for notice of nonrepresentation and for disclosure of authorized
brokerage relationships and the corresponding duties of real estate licensees.
Disclosure documents must be retained as brokerage business records.

See Section-By-Section Analysis for more specificity.

C. APPLICATION OF PRINCIPLES:

1. Less Government:

a. Does the bill create, increase or reduce, either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?
The bill provides FREC with rulemaking authority, however, FREC has
rulemaking authority under the current law. New rules would be necessary
to reflect the changes in law.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

There are new responsibilities for real estate brokers since dual agency is
revoked and real estate agency relationships are redefined.

(3) any entitlement to a government service or benefit?

No.

STANDARD FORM (REVISED 1/97)
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b. If an agency or program is eliminated or reduced:

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?
N/A

(2) what is the cost of such responsibility at the new level/agency?
N/A

(3) how is the new agency accountable to the people governed?

N/A

2. Lower Taxes:

a. Does the bill increase anyone's taxes?
No.
b. Does the bill require or authorize an increase in any fees?
No.
c. Does the bill reduce total taxes, both rates and revenues?
No.
d. Does the bill reduce total fees, both rates and revenues?
No.
e. Does the bill authorize any fee or tax increase by any local government?

No.
3. Personal Responsibility:

a. Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

STANDARD FORM (REVISED 1/97)
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b. Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?
FREC will incur minimal costs to adopt the rules required by the bill.
4. Individual Freedom:
a. Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?
No.

b. Does the bill prohibit, or create new government interference with, any presently
lawful activity?

Yes; the bill removes the dual agency relationship for real estate transactions,
and redefines other real estate agency relationships.

5. Family Empowerment:

a. If the bill purports to provide services to families or children:

(1) Who evaluates the family's needs?
N/A
(2) Wnho makes the decisions?
N/A
(3) Are private alternatives permitted?
N/A
(4) Are families required to participate in a program?
N/A
(5) Are families penalized for not participating in a program?
N/A

b. Does the bill directly affect the legal rights and obligations between family
members?

No.

STANDARD FORM (REVISED 1/97)
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c. If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:

(1) parents and guardians?
N/A

(2) service providers?
N/A

(3) government employees/agencies?

N/A

D. SECTION-BY-SECTION RESEARCH:

Section 1. Section 475.01(1), F.S., provides definitions. This section is amended as
follows:

A definition of “customer” is added in paragraph (1){(d). Costumer means a member of
the public who is or may be a buyer or seller of real property and may or may not be
represented by a real estate licensee in an authorized brokerage relationship.

A definition of “first contact” is added in paragraph (1)(g). First contactis defined as the
commencement of the initial meeting of, or communication between a licensee and a
seller or buyer; however, the term does not include: a bona fide open house or model
home showing; unanticipated casual encounters between a licensee and a seller or
buyer; responding to general factual questions; and situations in which a licensee’s
communications with a customer are limited to providing general factual information.

A definition of “principal” is added in paragraph (1)(i). A principal means the party with
whom a real estate licensee has entered into a single agent relationship.

The definition of “transaction broker” was revised. A transaction broker means a broker
who provides limited representation to a buyer, a seller, or both, in a real estate
transaction, but does not represent either in a fiduciary capacity or as a single agent
The following terms and definitions were not changed: broker, broker salesperson,
commission, department, salesperson, fiduciary, involuntarily inactive status, real
property or real estate, single agent, and voluntarily inactive status.

The terms and definitions of disclosed dual agent, buyer, and seller are deleted from
law.

Section 2. Section 475.25(1)(h), F.S., is amended to change a reference.

Section 475.25(1), F.S., currently permits the commission to deny an application for
licensure, registration, or permit, or renewal thereof; to place a licensee, registrant, or

STANDARD FORM (REVISED 1/97)
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permittee on probation, to suspend a license, registration, or permit for a period not
exceeding 10 years, to revoke a license, registration, or permit, to impose an
administrative fine not to exceed $1,000 for each count or separate offense, and to issue
a reprimand, and any or all of the foregoing if the commission finds the licensee,
registrant, permittee, or applicant has committed certain acts as provided by law.
Paragraph (q) is amended to permit these same disciplinary measures for violations of
any provision of section 475.276, or 475.278, F.S., relating to notice of
nonrepresentation, and required disclosures, respectively.

Section 3. Section 475.270, F.S., creates the “Brokerage Relationship Disclosure Act.”

Section 475.272, F.S., provides that the purpose of this act is to eliminate confusion and
provide for a better understanding on the part of customers in real estate transactions.
This section expressly revokes disclosed dual agency in Florida, requires certain
disclosures, and permits single agency or transactional brokerage as defined.

Section 475.274, F.S., provides that the authorized brokerage relationships described in
s. 475.278 apply in all brokerage activities as defined. The disclosure requirements
apply only to residential sales.

Section 475.276, F.S., provides for notice of nonrepresentation.

Subsection (1)(a) of s. 475 276, F.S., provides that the real estate licensee disclosure
requirements of this section and section 475.278, F.S., apply to all residential saies, i.e.,
improved residential property of four units or fewer, the sale of unimproved residential
property intended for use of four units or less, or the saie of agricultural property of 10
acres or less.

Subsection (1)(b) of s. 475.276, F.S., provides that the disclosure requirements of this
section and section 475.278, F.S., do not apply to nonresidential transactions, the rental
or feasing of real property (unless an option to purchase property improved with four or
less residential units is given:, auctions, appraisals, and dispositions of any interest in
business enterprises or business opportunities, except for property with four or less
residential units,

Subsection (2) of s. 475.276, F.S., sets out the notice of nonrepresentation requirement
at first contact.

Subsection (3) of s. 475.276, F.S., prescribes the contents and format of the notice of
nonrepresentation.

Section 475.278, F.S., outiines the authorized brokerage relationships and
accompanying disclosure requirements.

Section 475.278(1), F.S., sets out the authorized brokerage relationships. A real estate
licensee may enter into a brokerage relationship as either a singie agent or as a
transaction broker with potential buyers and sellers. The licensee may not, however,
operate as a disclosed or nondisclosed dual agent. A licensee may change from one
brokerage relationship to the other as long as the buyer or the seller, or both, gives
consent as provided in the statute.

STANDARD FORM (REVISED 1/97)
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Subsection (2) of s. 475.278, F.S., is created to provide the duties and disclosure
requirements of the transaction broker. A transaction broker provides a limited form of
representation to a buyer, a seller, or both in a real estate transaction, but does not
represent either in a fiduciary capacity or as a single agent. The duties of the real
estate licensee in this limited form are specified in subparagraphs 1 through 7 of
paragraph (a).

Section 475.278(2)(b), F.S., provides disclosure requirements and that the transaction
broker must fully describe and disclose the broker's duties in writing. Paragraph (c) of
this section specifies the contents of the disclosure.

Section 475.278(3), F.S., is created to provide the duties of the single agent and to
provide for the single agent’s disclosure requirements.

Section 475.278(3)(a), F.S., provides the single agent’s duties in subparagraphs 1
through 8. The single agent’s duties include: dealing honestly and fairly; loyalty;

confidentiality; obedience; full disclosure; accounting for all funds; skill, care, and

diligence in the transaction; and presenting all offers and counteroffers in a timely
manner.

Section 475.278(3)(b), F.S., provides the single agent’s disclosure requirements, which
include the written disclosure of the transaction broker’s duties. Subparagraph 2 of
paragraph (b) provides the disclosure requirements when a broker is transitioning from a
single agent to a transaction broker relationship.

Section 475.278(3)(c)1, F.S., provides the contents of disclosure notice by the single
agent.

Section 475.278(3)(c)2, F.S., provides the contents of the disclosure notice required
when a transition is occurring from a single agent to a transaction broker relationship.

Section 475.278(4), F.S., provides the duties a real estate licensee owes to a customer
with whom the licensee has no brokerage relationship.

Section 475.2801, F.S., provides that the commission may adopt rules establishing
disciplinary guidelines, notices of noncompliance, and citations for violations of sections
475.276 and 475.278, F.S.

Section 4. Section 475.5015, F.S., is amended to require that disclosure documents
required under sections 475.276 and 475.278, F.S., must be retained by the real estate
licensee in all transactions that resuit in a written contract to purchase and sell real
property.

Section 5. Section 468.383(7), F.S., is amended to change a reference.

Section 6. This act will take effect October 1, 1997.

STANDARD FORM (REVISED 1/97)
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. FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1.

2.

4

Non-recurring Effects:

FREC will incur minimal costs to adopt the rules required by the bill.
Recurring Effects:
None.

Long Run Effects Other Than Normal Growth:

None.

Total Revenues and Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1.

3.

Non-recurring Effects:

None.

Recurring Effects:

None.

Long Run Effects Other Than Normai Growth:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1.

Direct Private Sector Costs:
Nominal.

Direct Private Sector Benefits:

This bill is intended to avoid the current confusion regarding broker relationships
and their appropriate duties and obligations. The bill should benefit both customers
and real estate brokers.

STANDARD FORM (REVISED 1/97)
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V.

3. Effects on Competition, Private Enterprise and Employment Markets:

See 2. above.
D FISCAL COMMENTS:

None.

CONSEQUENCES OF ARTICLE VI, SECTION 18 OF THE FLORIDA CONSTITUTION:
A. APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds.

B. REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS:

VI.

Section 475.278(1), F.S., as created in the bill, provides that a licensee may change from
one brokerage relationship to the other so long as the “buyer or the seller, or both, gives
consent as required by subparagraph (3)(c)2." Subparagraph (3)(c)2. provides for
transition disclosure when a licensee changes from a single agent relationship to a
transaction brokerage relationship. This does not appear to permit a transition from a seller
broker to a buyer broker, or vice versa. However, the statute as drafted, leaves the broker
with the option of obtaining the consent of either buyer or seller, or the broker may obtain the
consent of both when he or she transitions from a single agent to a transaction broker,
representing both parties to a transaction.

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

CS/HB 339 corrects a technical error existing in the original bill on page 15, line 2. The bill
provides, “7. Any additional duties that are mutually agreed to by a party,” but should
provide “with a party.” This amendment was adopted in the Senate companion, and was
adopted by the Committee on Real Property & Probate to be incorporated into the CS/HB
339.

STANDARD FORM (REVISED 1/97)
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vil.

VL.

CS/CS/HB 339 clarifies the duties owed by and disclosures required of transaction brokers
and single agents. Specifically, the licensee’s duty to present all offers and counteroffers to
a buyer or seller is qualified by an earlier written agreement which directs the licensee
otherwise. CS/CS/HB 339 also provides a technical amendment to clarify to whom the
broker owes duties in the event no brokerage relationship has been established.

FINAL ACTION:

The House took up and passed the Senate companion, SB 82, which was identical to
CS/CS/HB 339, with two exceptions. Sections 475.270 and 475.280 of the House Bill are
renumbered in the Senate Bill as sections 475.2701 and 475.2801, respectively.

CS/CS/HB 339 was laid on the table and CS/1st Eng/SB 82 was substituted therefore.

SIGNATURES:

COMMITTEE ON REAL PROPERTY & PROBATE:
Prepared by: Legislative Research Director:

—P.K Jameson P.K Jameson

Qg REXISSED BY THE COMMITTEE ON BUSINESS REGULATION AND CONSUMER
FAIRS:

Prepared by: Legislative Research Director:
eter M. nite LUcretia Shaw Conins

FINAL RESEARCH PREPARED BY COMMITTEE ON REAL PROPERTY & PROBATE:
Prepared by: Legislative Research Director:

P.K. Jameson P.K. Jameson
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A bill to be entatled
An act relating to real estate sales, amendang
s. 475 03, F.S.; redofining the terms
“fiduciary,” "disclosed dual agent,™

"transaction broker,” and ""single agent” and
defining the term "first substantive contact”
with respect to real estate brokers and
salespersons; creatang s. 475 012, F §.;
provading legislative findings and antent on
presumption of transaction broker relationship;
creating ss. 475 015, 475.016, and 475 017,

F S , providing requirements with respect to
disclosed dual agents, transaction brokers, and
single agents, respectiavely; prohibiting
certain causes of action; amending s. 475 15,
F.S., elimanating a provasion that requires the
automatic cancellation of the registration of a
real estate broker partnership upon the lapse
in licensure or registrataon of any of its
partners; amending s. 475.25, F S ; revisang a
ground for disciplinary action to exempt
licensees from the reporting of certain
violators; revasing discaplinary provisions
with respect to single agency, dual agency, and
transaction brokerage, for which there 5ro
penalties; providing that viclations of certain
standards of the Appraisal Foundation are
grounds for the Florada Real Estate Commassion
to deny, revoke, or suspend the license of, or
to fine, real estate brokers or salespersons;
providing a penalty for failure to disclose,

1

CODING. Delations are strieken, additions are underlined.




o 9 N oWm S NNy e

W NN NN NN DN RN N N e e e e e e e e e e
- O WP NSOl S W N - O VN M EA W N -

Florida Houszse of Representatives - 1996 HB 649
$32-159-1%-S

creating s. 475.256, F.S.; providang for the
abrogation of common law agency with respect to
pt I of ch 475, F.S,, relating to real estate
brokers, salespersons, and schools; creating s.
475 257, F.S.; authorizing the use of
electronic or facsimile signatures or wrating;
creating s. 475 258, F.S ; providing that
certain disclosure to an agent, broker, or
transaction broker is deemed to satisfy the
dasclosure requirements of pt I of c¢h 475,

F S ; creating s 475.259, F S ; providing that
certain ministerial acts performed by a real
estate broker are not to be construed as
forming a transaction brokerage or agency
agreement; creating s. 475 261, F.§ ; providing
clarification with respect to duty of broker to
act with reasonable skill, care, and diligence;
amending s. 475 451, F.S.; revising provisions
relating to the permitting of instructors for
proprietary real estate schools or state
institutions; providing permit renewal
requirements; amending s. 475 452, F S
providing restrictions applicable to advance
fees for brokers auctioning real property;
creating s. 475.6145, F.S.; providing for a
seal for the Florida Real Estate Appraisal
Board to authenticate its proceedings, records,

and acts; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

2
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Section 1 Paragraphs (1), (3), (k), and (1) of
subsection (1) of section 475.01, Florida Statutes, ars
amended, and paragraph (o) is added to said subsection, to
read:

475.01 Definitions --

(1) As used 1in this part-

(1) ™"Fiduciary"™ means a broker in a relstionship of
trust and confidence between that broker as agent and the
seller or buyer as principal. The duties of the broker as a
fiduciary are loyalty, confidentiality, obedience, full
disclosure, and accounting, and the duty to use skill, care,
and diligence

()) 'Disclosed dual agent’” means a broker who works as
an agent for both the buyer and seller The broker must
obtain the informed consent in writaing of all parties to the
transaction to be a disclosed dual agent. The role of a

disclosed dual agent must be fully described and disclosed in

writing to the buyer and seller. The disclosed dual agent has

all the duties of a fiducaary except full disclosure between
the buyer and seller

(k) ™Transaction broker”™ means a broker who
facilitates a brokerage transaction between a buyer and a
seller. The transaction broker doss not affirmatively
represent sither the buyer or seller as an agent, and no
fiduciary duties exist except for the duty of accounting and
the duty to use skill, care, and diligence. Howsver, the
transaction broker shall treat the buyer and seller with
honesty and fairness and shall disclose all known facts
materially affecting the value of the property in residential
transactions to both the buyer and seller. A transaction

broker may keep the identity of a buyver or seller confidential
3
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if requested to do so by the buyer or seller. The brokeri!s

role of as a transaction broker must be fully described and
disclosed in writing to the buyer and seller.

(1) ™"Single agent' means a broker who represents, as a
fiduciary, either the buyer or seller but not both in the same

transaction. The role of a single agent must be fully

described and disclosed in writing to the buyer or seller.

(0) ™First substantive contact”™ means the first

face-to-face contact between a licensee and a buyer, a seller,

the agent of a buyer or seller, or a transaction broker

working with a buyer or seller or, in the case of written

communications, any written communication between a licensee

and a buyer, a seller, the agent of a buyer or seller, or a

transaction broker working with a buyer or seller prior to the

execution of any other property-specific leqally required

uwritten disclosures. Nothing in this chapter is intended to

require a licensee to provide any written notice to property

owners whose properties are being shown for the first time by
the licensee.
Section 2. Section 475.012, Florida Statutes, is

created to read:

475.012 Presumption of transaction broker

relationship; legislative findings and intent.--The
Legislature finds that the public will best be served by a

clear statement of the public’s legal and working
relationships with real estate brokers and salespersons and
that, through an understanding of such agency relationships,

the public will engage real estate brokers and salespersons on

terms and conditions that are mutually acceptable. The
Legislature also finds that, in order to eliminate confusion
and provide for a better understanding on the part of the

4
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a . elations ) a s broker or salssperscon
should be declared. Therefore, for purposes of this part, it
shall be u hat a rea) sstate broker or salesperson 3s
acting in the capacity of a transaction broker as defined in
and subject to such dutjes a3z specified in this part unless
another relationship wjath the buyesr, seller, or other customer

1s established pursuant to a uritten agreement with the broker

or salesperson If another relationship is established

between the buyer, seller, or other customer and the broker or

salesperson, then the duties and obligations of that

relationship shall be as specified i1n the contract and as

required under the terms of this part regarding agency

relationships When engaged 1in any of the activities

requlated under this part, a broker or salesperson may act an

any transaction as a single agent, disclosed dual agent, or

transaction broker, however, the duties and obligations of the

broker or salesperson arisaing from each such relationship must

be disclosed as required by thas part. Nothing in this part

shall prohibit & buyer, seller, or other customer from

entering into & written contract with any broker or

salesperson whiach contains duties, obligations, or

responsibilitiss that are 3p addition to those specified in

this part for the particular relationship desired

Section 3 Section 475 015, Florida Statutes, is
created to read

475.015 Dasclosed dual agepnt requarsments.--

(1) A roa) ostate broker may act as a disclosed dual
agent only wjith the written consent of all partjes. Consent
of a party 15 prosumed if the party signs an agreement that
contains the following.

5
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(a) A description of the situation or circumstances;

during representation of a client, in which the real estate

broker will serve as a disclosed dual agent.

(b) A statement that, in serving as a disclosed dual

agent, the real estate broker represents two or mors clients

whose interests are adverse and that the agency duties are
limited.
(c) A statement that the disclosed dual agent may

disclose any information to one party that the agent gains

from the other party if that information is relevant to the

transaction, except:

1. To the buyer that the seller will accept a price

less than the asking or listed price, unless otherwise

instructed by the seller;

2. To the seller that the buyer will pay a price

greater than the price submitted in a written offer to the

seller, unless otherwise instructed by the buyer;

3. The motivation of any party, if adverse to the

party's interest, for selling, buying, or leasing a property,

unless otherwise instructed by the rasspective party; or

4. That a seller ox buyer will agree to financing

terms other than those offgred.

(d) A statement that the client may choose to consent

or not consent to the disclosed dual agency.

(e) A statement that the consent of the cljent has
been given voluntarily and that the agr nt has been read
and understood.

(2) A cause of actjon may not be brought on behalf of

any person against a disclesed dual agent for making
disclosures permitted or regquired by thas part, and the

discloged dual agent does not termanate any real estate broker
6
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agenc atjonshi making disclosures tted or
required by t rt
(3) In a dasclosed dual agent relationship, each

client and the real estate broker and its sociate

are considered tc possess only actual knowledge and

anformation. There is no imputation of knowledge or
anformation by operation of law among or be the clients

and the real estate broker and its associated licensees

(4) A disclosed dual agent has no duty to conduct an

independent 1inspection of or discover latent defects in the

property Nothing in this section limits the obligation of a

buyer to inspect the physical condition of the property

(5) A disclosed dual agent has no duty to disclose any

fact or suspicion concerning the property, including, but not

lamited to, any fact or suspicion that the property was, or

was suspected to have been, the site of a homjcide or other

felony or a suicide, which if known by a party might cause

that party to suffer adverse psychological effects. Such fact

or suspicion ig not a material fact that must be disclosed in
a real estate transaction. No cause of action shall arase
against an owner of real estate or a real estate licensee for
the failure to disclose such fact or suspicion to the
transferee

(6) Nothjng in this section alters or eliminates the
responsibility of a broker, as set forth an this part, for the

conduct and actions of a salespersan operating upder the

broker's license.
Section & Section 475.016, Florida Statutes, as
croated to read:

475 016 Transaction broker resgquirements --

7
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(1) A transaction broker shall have the following

obligations and responsibilities-

(a) To perform the terms of any written or oral

agreement made with any party to the transaction.

(b) To exercise reasonable =kill, care, and diligence

as a transaction broker, including, but not limited to:

1 Presenting all offers and counteroffers in a timely

manner regardless of whether the property is subject to a

contract for sale or lease or a letter of intent, unless

otherwise provided in the agreement entered with the party.

2. Advising the parties regarding the transaction and

suggesting that such parties obtain expert advice as to

material matters about which the transaction broker knows but

the specifics of which are beyond the expertise of such

broker .
3 Accounting in 8 tamely manner for all money and
property received.

4. Keeping the parties informed reqarding the

transaction_

S Assisting the parties in complying with the terms
and conditions of any contract.

6. Informing the parties that as seller and buyer they

shall not be vicariously liable for any acts of the

transaction broker.

(2) The following information shall not be disclosed

by a transaction broker without the informed consent of the

party or parties disclosing such information to the broker:

(a) That a buyer is willing to pay more than the

purchase price or lease rate offered for the property.

(b) That a seller is willing to accept less than the

asking price or lease rate for the property.
8
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(c) Khat the motaivating factors are for apny party
buyang, selling, or leasing the property.
(d) That a seller or buyer will a anancing

terms other than those offered.

(w) Any material information about the gther party,

unless disclosure of such information is rgquired by law or

fajlure to disclose such information would copstitute fraud or

dishonest dealing.

(3) A transaction broker has no duty to conduct an

independent inspection of or discover latent defects in the

property Nothing in this section limits the oblagation of

the buyer to inspect the physical condition of the property.

(4) A transaction broker has no duty to conduct an

independent investigation of the buyer's financial condition

(5) A transaction broker may do the following without

breaching any obligation or responsability.

{(a) Show alternative properties not owned by the

seller or landlord to a prospective buyer or tenant

(b) List competing properties for sale or leass.
(c) Show properties in which the buysr or tenant is

interested to other prospective buyers or temants.

(d) Serve as a single agent, subagent, or disclosed

dual agent for the same or for dafferent parties in other real

estate transactions.

{(6) In a transaction broker relationship, each party

and the transaction broker, including all persons within an

entaty engaged as the transaction broker if the transaction

broker 3s an entjty, are considered to possess only actual

knowledge and information There is po imputatjopn of

knowledge or information by operation of law beotweepn any party

and the transaction broker or betwegn any party and any person
9
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within an entity engaqed as the transaction broker if the

transaction broker is an entaty,

(7) A transaction broker has no duty to disclose any

fact or suspicion concerning the property, including, but not
limited to, any fact or suspicion that the property was, or

was suspeocted to have been, the site of m homicide or other

felony or a suicide, which if known by a party might cause

that party to suffer adverse psychological effects. Such fact

or suspicion is not a material fact that must be disclosed in

a real estate transaction. No cause of action shall arise

aqainst an owner of real estate or a real estate licensee for

the failure to disclose such fact or suspicion to the

transferees.

(8) A transaction broker may cooperate with gther

brokers, and such cooperation does not establish an agency or

subagency relationship.

(9) Nothing 1n thas section prohibits a transaction

broker from acting as a single agent, whether on behalf of a

buyer or seller, or acting as a disclosed dual agent in

separate transactions as lonq as the requirements of this part

qoverning disclosure are met.

(10) Nothing in this section alters or eliminates the

responsibilaty of a broker, as set forth in this part, for the
conduct and actions of a salesperson operating under the

broker’'s license.
Section 5. Section 475 017, Florida Statutes, is
created to read:

475.017 Single agent requirements.--

(1) A single agent who reprssents a seller:
(a) Shall perform the terms of the brokermge agreement

entered into with the seller.
10
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Shall mote the interestg of the b
exercising agency duties, including:

1. Seeking a sale at the price and terms stated in the

brokerage agreement or at a pr and terms ac table to the

seller, except that the licensee jis not obligated teo seek
addaitional gffers to purchase the property while the praperty

is subject to a contract of sale unless the brokerage

agreement so provides

2. Pregenting, in a timely manner, all offers to and

from the seller, even when the property is subject to a
contract of sale, unless the brokerage agreement provides

otherwise_
3. Advising the seller to cbtain expert advices on

material matters that are beyond the sxpertise of the

licensee.
4. Accounting, in a timely mapner, for 1] money and

property received

(c¢) Has an obligation to preserve confideptial

anformation provided by the seller during the course of the

relationship that would have a negative impact op the sellsr's

real estate transaction, unless:

1. The seller to wham the information pertains grants

consent to disclose the information;

. Dasclosu of the information b lCcensee 1

required by law;

3 The anformation is made public or becomes public

from a source other than the licenses, or

4 Disclosure is necessary to defend the licensee

against an accusation of urongful conduct ip a judicial

proceeding before the commission, a professional commjttee, or

1
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any court or courts of this state or in any administrative
proceeding..
(d) Shall be permitted to promote alternative

properties not owned by the seller to prospective buyers as

well as list competing properties for sale without breaching

any duty to the client.

(e) Shall have the duty to a buyer to treat all

prospective buyers honestly and may not knowaingly give false

anformation and shall disclose in a timely manner to a

prospective buyer all knowun material facts pertaining to the

condition of a residential property. A single agent is not

liable to a buyer for providing false information to the buyer

1f the false information was provided to the agent by the

seller-client and the agent did not know that the information

was false. A cause of action may not arise on behalf of any
person against a singqle agent for revealing information in

compliance with this part.

(f) Has no duty to conduct an independent inspection

of or discover latent defects in the property. Nothing in

this section limits the obligation of a buyer to inspect the

physical condjtion of the property.

(2) A single agent who represents a buyer:

(a) Shall perform the terms of the brokerage agreement

entered into with the buyer.

(b) Shall promote the interests of the buyer by

exercising agency duties, includaing:

1. Seeking a property at a price and terms specified

by the buyer, sxcept that the licensee isx not obligated to

seek other properties for the buyer while the buyer is a party

to a contract to purchase that property unless the brokerage
agreement so provides.

12
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2. Presenting, an a timely manner, all offery to gpd
from the buyer

3. Disclosing to the buyer known facts pertajning to
the condition of residential property.

4 Advising the buyer toc obtain expert advice on

material matters that are beyond the expertise of the

licensee.

5 Accounting, in_a timely manner, for all money and

property received

(c¢) Has an obligation to preserve confidentipsl

informatjon provided by the buyer during the course of the

relationship that would have a negative impact on the buyer's

real estate transaction, unless.

1. The buyer to whom the information pertains grants

consent to disclose the information;

2. Disclosure of the informatjon by the licengee is

required by law,
3. The information is made public or becomes publac

from a source other than the licensse; or

4. Diasclosure is necessary tgo defend the licepsee

against an accusation of wrongful conduct 1in a judicial
proceeding before the commission, a professional committes, or

any court or courts of this state or in any admjnistrative

proceeding

(d) Shall be permitted to promote other praoperties in
which the buyer 15 interested to other buyers who might also
be clients of the agent without breaching any duty op
obligation.

(e) Is not liable to a seller for providing false
informatjon to the seller if the false informatjon uags
provided to the agent by the agent's buyer-client and the

13
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agent did not know that the information was false. A cause of

action may not arise on behalf of any person against a single

agent for revealang anformation in compliance with this part.

(f) MHas no duty to conduct an andependent inspection

of or discover latent defects in the property. Nothing in
this section limits the obligation of a buyer to inspect the

physical condation of the property.

(3) A single agent who represents either a buyer or a

seller has no duty to disclose any fact or suspacion

concerning the property, including, but not lipited to, any

fact or suspicion that the property was, or was suspected to

have been, the site of a homicide or other felgny or a

suicide, which if known by a party might cause that party to

suffer adverse psychological effects. Such fact or syspicion

is not a materiml fact that must be disclosed in a real estate

transaction. No cause of action ghall arise aqainst an owner
of real estate or a real estate ljcensee for the failure to

disclose such fact or suspicion to the transfegee.

(4) In a single agent relationship, the client or

clients and the real estate broker and its associated

licensees are considered to possess only actual knowledge and
information. Thers is no imputation of knowledge or

information by operation of law among or between the client or

clients and the real estate broker and its associated

licensees.

(5) Nothing in this section alters or eliminates the

responsibilaty of a broker, as set forth in thjis part, for the

conduct and actions of a salesperson cperating under the

broker’'s license.
Section 6. Section 475.15, Florida Statutes, is
amended to read:
14
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475.15 Registration and licensing of general partners,
members, officers, and directors of a firm.--Each partnership
or corporation which acts as w broker shall register with the
commission and shall renew the licenses or registrations of
its members, officers, and directors for each license period.
The-registration-of-a-partnership-is-canceled-automatically
during-any-period-of-time-that-the-1icense-or-registration-of
any-one-or-more-of-its-partners-is-not-n-force: However, if
the partnership is a limited partnership, only the general
partners must be licensed brokers or brokerage corporations
registered pursuant to this part. If the license or
registration of at least one active broker member is not in
force, the registration of a corporation or partnership is
canceled automatically during that period of time.

Section 7. Paragraphs (a) and (gq) of subsection (1} of
section 475 25, Florida Statutes, are amended, paragraph (t)
1s added to said subsection, and subsection (4) is added to
said section, to read:

475 25 Discipline.--

(1) The commission may deny an application for
licensure, registration, or psrmit, or renewal thereof; may
place a licensee, registrant, or permittee on probation; may
suspend a license, registration, or permit for a period not
exceeding 10 years; may revoke a license, registration, or
permit; may impose an administrative fine not to exceed $1,000
for each count or separate offense; and may i1ssue a reprimand,
and any or all of the foregoing, if it finds that the
licensee, registrant, permittee, or applicant:

(a) MHas violated any provision of 8 655.227(1) or ef
s. 475.42. However, licensees under this part are exempt from
the provisions of s. 455.227(1)(i).

15
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(q)1. Has failed 1n a single agency to give written

losure
erty or any j est rea roperty to t ar or
whom e licens i ot a t revealj that e broker 1

an _ggent of another party. The disclosure shall be given at

ir su antive tac

2. Has fajled jin a single agency to perform any duty

specified ip 5. 475 017 notice-to-ali-parties-to-a-sale;

oxchange;-purchase;-or-1ease-of-real-property-or-any-interest
in-reai-property;-reveaiing-the-party-or-parties-for-whom-the
iicensee-3is-an-agent:--Bisclosure-to-the-party-for-whom-the
iicensee-is-an-agent-must-be-made-at-or-before-the-time-an
agresment-for-representation-ixs-entered-into:--Bxsciosure-to
the-party-for-whom-the-1icensee-13-not-an-agent-must-be-made
at-the-time-of-the-first-substantive-contact.

3.2: Has failed 1n a dual agency to obtain the
informed written consent of all parties to a sale, exchange,
purchasse, or lease of real property or any interest in real
property that the licensee intends to operate as a disclased
dual agent. Unless all parties to the transaction grant their
written informed consent prior to or at the time of
formalization of the dual agency by the licensee, the licensee
shall be deemed to be an undisclosed dual agent The licensee
must inform all parties that the licensee is acting as agent
for all parties and of the effect of dual agency, including,
but not lamited to, the fact that, by consenting to the dual
agency relationship, the parties are giving up their raghts to
the undivided loyalty of the licensee;-as-required-by-the
rules-ef-the-commassien. MWhen single agency exists, the
licensee may change to a disclosed dual agent by making full
wraitten dasclosure to and obtaining the informed wratten

16
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consent of all the parties MHritten consent of the parties
may be obtained at the time of entry of the listing agreement

or agreement for representation whether the agent is acting as

a buyer agent, disclosed dual agent, or transaction broker. A

disclosed dual agent may not disclose among other items:

a. To the buyer that the seller will accept a price
less than the asking or listed price, unless otherwise
anstructed in-writing by the seller;

b. To the seller that the buyer will pay a price
greater than the price submitted in a written offer to the
seller, unless otherwise instructed :in-writing by the buyer;

c. The motivation of any party, i1f adverse to the

party’'s jinterest, for selling, buying, or leasing a property,

unless otherwise instructed in-writing by the respective
party; or

d. That a seller or buyer will agree to financing
terms other than those offered.

4. Has failed in a dual agency to perform any duty
specified in s. 475.015,

5.3 Has failed in a transaction brokerage capacity to
give written notice toc all parties to a sale, exchangs,
purchase, or lease of real property or an interest in real
property prior to or at the time of the licensee’'s iicensee
becoming a transaction broker or first substantive contact,
whichever occurs first, of the licensee's role as m
transaction broker Unless the buyer and seller are given
written notice prior to the licensee's acting in a transaction
brokerage capacity, the licensee is deemed to be an agent of
either the buyer or seller, or both. The licsnses shall treat

the buyer and seller honestly and fairly and shall disclose

17
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all known facts mater:ially affecting the value of the property
in residential transactions to both the buyer and sesller.

6. Has fajiled while acting as a transaction broker to
erfo. any duty s ified in . 475.016.

For the purposes of this paragraph, the paymant or promise of
payment of compensation to a licensee does not determine
whether an agency or transactional brokerags relationship has
been created betwean any licensee and a seller, landlord,
buyer, or tenant. The commission shall implement this
paragraph by rule. For-purposes-of-this-paragraph;-the
commission-shali-aiso-define-by-ruie-forms-for-agency
discliosurez--The-forms-provided-for-in-this-ruie-shaii-be
wratten-in-piain-language-and-shaii-provade-ta-the-buyer-or
seiler-or-both;-as-appropriate;-an-expianation-sf-the-agency
rolationships-and-shali-offer-the-buyer-or-seiier-or-both-the
expiicit-right-to-cheose-or-refuse-among-these-agency
relationships:

(t) Has viclated any standard for the development or

communication of a real estate appraisal or other provision of

the Uniform Standards of Professional Apprajsal actice

defined in s. 475.611, as gpproved and adopted by the

rajsal anda Board of the aisal Foundatjon

defined in s. 475.611. Thas paragraph does not apply to a

real estate broksr or salesperson who, in the ordinary course

of business, performs a comparative market apalysis or makes

ap evaluation of real gstate. However, in no event may this
opinion of value be referred tg9 or construed as an appraisal.

) or finding under this section of a failure t

iolated thjs section, the commission may only impose a
18
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administrative fine in an amount not to exceed $100 for each

count or separate offense or may issue a reprimand for failure

to disclose if each of the following conditions is met:

(a) There is no showing of intentionml failure to

disclose

(b) The failure to disclose has not been a

contributing factor that caused harm to any consumer.

Section 8. Section 475.256, Florida Statutes, is
created to read:

475.256 Abrogation of common law agency --It is the

intent of the Legislature that the duties and responsibilities

of brokers as agents or transaction brokers as set forth in

this part shall abrogate and supersede the duties and

responsibilities of agents and transaction brokers under the

common law. This abrogation of agency law shall apply only to
persons licensed pursuant to this part while performing the

duties of a real estate broker or transaction broker on behalf

of any buyer; seller, or other party to a real estate

transaction. This abrogation shall not be construed to limit

or extinquish any civil cause of action based on a breach of

the duties and responsibilities of agents and tramsaction

brokers set forth in this part, nor shall this abrogation

linit or extinguish any civil remedy in law or equity that is

based on m breach of the duties and responsibilities of agents
and transaction brokers set forth in this part.

Section 9. Section 475.257, Florida Statutes, is
created to read:

47%.257 Fucsimile signatures or writing

accepted.--Khen any act performed pursuant to the terms of

this part must be performed in writing or acknowledged with a

signature, the provision of an instrument or writing by
19
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electronic peans or facsimile, including a saignature
transmitted by electronic means or facsimile, shall be deemed
binding apd sufficient.

Section 10. Section 475.258, Florida Statutes, is

created to read:

475.258 Disclosure to agent, broksr, or transaction

broker authorigzed.--In any daisclosure of agency or transaction

brokerage performed pursuant to the terms of thas part,

disclosure by ap agent, broker, or transaction broker to the
agent , broker, or transaction broker representing or working
with another party shall be suffjicient and shall satisfy the

disclosure reguirements.
Section 11. Section 475 259, Florida Statutes, is

created to read:

475.259 MNinjsterial acts not a violation --A real
estate broker engaged by any buyer or seller in a real estate
transaction or engaged by any buyer or ssller as a transaction
broker may provide gssistance to any party to the transaction

orming ministeri. acts such as preparing and conveyin

offers; preparing, completing, and conveying contracts for the
sale, lease, exchange, or other conveyance of real property or
any ipnterest in real property; and proviading information and
ass)stance concerning professional services not related to
real estate broker services Performing ministerial acts may
not be construed as violating the real estate broker agreement
or transaction broker agreement with a buyer or seller, and

e rmi inigterial acts m not be construed as forming a

transaction brokerage or agepncy agreement
Section 12. Section 475.261, Florida Statutes, is

created to read:

20
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475.261 Duty of broker to act with reasonable skill,

care, and diligence.--Nothing in this part shall be construed

to relieve any licensee from the duty to act with reasonable

skill, care, and diligence while performing the duties of a

real estate broker, salesperson, or transaction broker on

behalf of any buver, seller, or other party to a real estate

transaction.

Section 13. Subsections (2), (6), and (7) of section
475.451, Florida Statutes, are amended to read.

475.451 Schools teaching real estate practice.--

(2) An applicant for a permit to operate a proprietary
real estate school, to be a chief administrator of a
proprietary real estate school or a state institution, or to
be an instructor for a proprietary real estate school or a
state institution must meet the qualifications for practice
set forth in s. 475 17(1}) and the following minimal
requirements-

(a) ''School permitholder’ means the is-defined-as-that
1ndividual who is responsable for directing the cverall
operation of a proprietary real estate school. A school
permitholder He must be the holder of a license as a broker,
either active or voluntarily inactive, or must have passed an
instructor’'s examination administered by the department. A
school permitholder must also meet the requirements of a
school instructor if he-is actively engaged in teaching.

(b) "Chief administrative person™ means the is-defined
as-that individual who is responsible for the administration
of the overall policies and practices of the institution or

proprietary real estate school. A chief administrative person

He must also meet the requirements of a school instructoer if
he-is actively engaged in teaching.

21
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(c) "School instructor” means an is-defined-as-that
individual who actively instructs persons in the classroom 1n

popcredit college courses in a college, upiversity, or

community college or courses in an area vocaticnal-technical

center o roprietar oal estate school.

1 Before commencing to provide such instruction, the
appljcant :nstruct-noncredit-coiiege-courses-in-a-coilsge;
university;-or-community-college;-or-courses-in-an-area
technical-center-or-proprietary-real-estate-school;-he must

certify his or her competency and obtain an instructor permit

by meeting one of the following requirements:

a. Hold a bachelor’'s degree in a business-related
subject, such as real estate, finance, accounting, business
admninistration, or its equivalent and hold a valid broker's
license in thas state.

b. Hold a bachelor's degree, have extensive real
estate experience, as defined by rule, and hold a valid
broker's license in this state.

c Pass an 1instructor’s examination administered by
the Division of Real Estate.

2. Any requirement by the commission for a teaching
demonstration or practical examination must apply to all
school instructor applicants.

3. The department shall renew an instructor permat
upon receipt of a renewal application and fee. The renewal

acation shall include proof that the permitholder has,

since the issuange or renswal of the current permat, Every
second-year;-oach-instructor-must-recertify-his-competency-by
presenting-to-the-commission-evidence-of-has-having
successfully completed a minimum of 15 classroom hours of
instruction in real estate subjects or instructional

22
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techniques, as prescribed by the commission. The cgmmission
shall adopt rules providing for the renewal of instructor

permits at least every 2 years. Any permit which is not
renowed at the end of the permit period established by the
department shall automatically revert to involuntaraly

inactive status.

The department may require an applicant to submit names of
persons having knowledge concerning the applicant and the
enterprise; may propound interrogatories to such persons and
to the applicant concerning the character of the applicant,
including the taking of fingerprints for processing through
the Federal Bureau of Investigation; and shall make such
investigation of the applicant him or tha schocl or
institution as it may deem necessary to the granting of the
permit If an objection is filed, it shall be considered in
the same manner as objectians or administrative complaints
against other applicants for licensure by the department.

(6) Any course prescribed by the commission as a
condition precedent to any person's becoming initially
licensed as a salesperson may be taught in any real estate
school through the use of a video tape of instruction by a
currently permitted iicensed instructor from any such school.
The commission may require that any such video tape course
have a single session of live instruction by a currently
permitted iicensed instructor from any such school; however,
this requirement shall not exceed 3 classroom hours. All
other prescribed courses, except the continuing education
course required by s. 475.182, shall be taught by a currently
permitted iicensed school instructor personally in attendance
at such course. The continuing education course required by

23
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S. 475.182 may be taught by an equivalent correspondence
course; however, any such course of correspondence shall be
required to have a final examination, prepared and
administered by the school issuing the correspondence course
The continuing education requirements provided in this section
or provided in any other section in this chapter do not apply
with respect to any attorney who is ctherwise gqualified under
the provisions of this chapter.

(7) Any person holding a school instructor permit on
October 1, 1983, 1s exempt from the instructor examination
requirements of paragraph (2)(c) as long as the person he
continuously holds such a permit and complies with all other
requirements of thais chapter.

Section 14 Subsection (6) 1s added to secticn
475 452, Florida Statutes, to read.

475 452 Advance fees; deposit; accounting; penalty,
damages. - -

(6) A broker auctioning real property for a seller may
receive anticipated expenses prjor to the auction only in
accordance with a written agreement previously concluded

between the broker and the seller A broker may receive funds

in advance of the auctjon oply in accordance with the

requaroments of this section applicable tg9 advance fees for

the lasting of real property.
Section 15. Section 475.6145, Florida Statutes, as

created to read:

475.6145 Seal.--The board shall adopt a seal by which

it s 1 authenticats its oceedings, records, and acts.

Copieg of the proceedings, records, and acts of the board, and

gertificates purportipng to relate the facts concerning such
oceedin records, and ts, which are signed by the boar
24
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chair, the custodian of such records, or any othsr person

authorized to make such certification and which are

authenticated by such seal, shall be prima facie evidence of

such proceedings, records, and acts in all the courts of this

state.
Section 16 This act shall take effect October 1,
1996.
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HOUSE SUMMARY
Revises various provisions relating to real estate sales.

Redefines the terms "fiduciary,' ""disclosed dual agent,”
“transaction broker,” and "single agent” and defines the
term "first substantive contact” with respect to real
estate brokers and salespersons. Provides legaslative
findings and intent on presumption of transactian broker
relationship. Provides requirements with respect to
disclosed dual agents, transaction brokers, and single
agents, and prohibits certain causes of action with
ro:pec£ thereto.

Eliminates a provision that requares the automatic
cancellation of the registration of a real estate broker
partnership upon the lapse in licensure or registration
of any of its partners

Revises a ground for disciplinary action to exempt
licensees from reporting certain violators Revises
discaplinary provisions with resEect to single agency
dual agency, and transaction brokerage. Provides tha
violations of certain standards of the Appraisal
Foundation are grounds for the Florida Real Estate
Commission to deny, revoke, or suspend the license of, or
to fine, real estate brokers or sa espersons Provides a
penalty for failure to disclose

Provides for the nbrogntion of common law agency with
respect to pt. I of ch. 475, F.S., relating to real
estate brokers, salespersons, and schoolsx. Authorizes
the use of slectronic or facsimile signatures or writing
Provides that certain disclosure to an agent, broker, or
transaction broker is deemed to satisfy the disclaosure
requirements of pt. I of ch. 475, F S. Provides that
certain ministerial acts rformed by a real estate
broker are not to be construed as forming a transaction
brokerage or agency agreement. Provides clarification
with respect to the duty of a broker to act with
reasonable skill, care, and diligence.

Revises provisions relating to the {urmitting of
instructors for proprietary real estate schools or state
institutions, and provides permit renewal raquirements.
Provides resfrictions applicable to advance fees for
brokers auctioning real property.

Provides for a seal for the Florida Real Estate Appraisal

Board to authenticate its proceedings, records, and acts.
Sees bill for details.
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This publication was produced at an average cost of 1.12 cents
per single pnge in compliance with the Rules and for the
information of members of the Legislature and the public.
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A »ill te be entitled
An act relating to real estate sales; asending
8. 475.01, F.8.; redefiniag the teras
“fiduciary,” "disclesed dual agent,™
"transactien broker,” and "single agent" and
defining the term "first substantive contact”
with respect te real estats brokers and
salesperzons; creating s. 475.012, F.S.;
providing legislative findings and intent on
presumption of transaction broker relatienship;
creating 33. #75.015, 475.016, and 475.017,
F.S.; providing requiremsnts with respect to
disclosed dual agents, transactiom brokers, and
single ageats, respectively; prohibitiag
certain causes of actien; amending s. 475.15,
F.S5.; eliminating a provisiomn that regquires the
automatic cancellation of the registration of a
real estate broker partmership upon the lapse
in licensure or registratien of any of its
partoners; amending s. 475.25, F.S.; revising a
groeund for disciplinary action to exempt
licenssex fros the reporting ef certain
vielaters; reviaing disciplinary provisions
with respect te =mingle agemcy, dual agency, and
transaction brokerage, for which there are
penalties; providing that violations of certain
standards of the Appraisal Foundation are
grounds for the Florida Real Estate Commisszien
to deny, revoke, er suspend the license of, or
to fine, real estate brokers er salespersons;
providiag a penalty for failure te discloss;

1

CODING: Delations are strisken; sdditions are underlined.




@ B N & 2 N =

N N AN NN = e et et e e et e e
RTINS ® N & 1 S LW N M o

g2 8 X

W
P>

Florida Nouse eof Representatives - 199%¢
190-872-3-¢

creating s. 475.256, F.5.; providing for the
abrogation of cemmen law agency with respect to
pt. I of ch. 475, F.S., relating te real estate
brokers, salespersons, and schools; creating s.
475.257, F.8.; autherizing the use eof
slectromic or facsimile signatures er writing;
creating s. 475,258, F.S.; previding that
certain disclosure to an agent, broker, or
transaction broker is desmed to satisfy the
disclosure requirements of pt. I of ch. 475,
F.S.; creating =. 475.259, F.S.; providing that
certain ministerial acts perfermed by a real
estate broker are not to be construed as
forming a tramsection brokerage or agency
agceament; creating s. 475.261, F.8.; providing
clarification with respect to duty ef broker to
act with reasonable skill, care, and diligence;
amending =. 475.451, F.8.; revising provisions
relating to the permitting of imstructers for
proprietary real estate schools er state
imgtitutions; previding persit renewal
requirements; amending =. 475.452, F.8.;
providing restrictions applicable to advancs
fees for brokers auctiening real property;
creating 3. #75.6145, F.S$.; providing for a
senl for the Flerida Real Estate Appraisal
Board te authenticate its proceedings, records,
and acts; previding an effective date.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Paragraphs (i), (J), (k), and (1) of
subsection (1) of section #75.01, Florida Statutes, are
amended, and paragraph (o) is added to said subsection, to
reoad:

475.01 Definitions.--

(1) As used in this part:

(i) “Fiduciary”™ means a broker in a relatioaship of

trust and cenfidence between that broker as agent and the

o & N & B 2 W N

seller or buyer as principal. The duties of the braker as a

-
(=3

fiduciary are leyalty, confidemtiality, obedience, full
disclosure, and acceunting, and the duty to use reazonable

[ el
N -

skill, care, and diligence.

-
w

(J) "Disclosed dual agent™ means a breker who works as
an agent for both the buyer amd seller. The broker must

"~
&

obtaia the informed cemsent im writing of all parties to the
Jttgnsuction te be a disclesed dual agent. The role of a

17| diaclosed dual asent must be fullv deacribed asd disclosed in
18] yritine te the buver and sellsr. The disclosed dual agent has
19| all the duties of a fiduciary except full disclesurs betueen
20| the buyer and seller.

21 (k) "Trassaction broker™ means a broker who

22| facilitates a brekerage transaction between a buyer and a

23| seller. The tramsaction breker does not affirmatively

24| represent either the buyer er seller as an agent, and mo

25) fiduciary duties exist except for the duty of accounting and
26{ the duty te use peazonable skill, care, and diligeace.

27| Nowsver, the transaction broker shall treat the buyer and

28] zeller with honesty and fairmess and-shaii-disciese-ail-kmewn
facts-materiaiiy-affecting-the-vaive-ef-the-preperty-ia
residentiai-transactiens-te-beth-the-buysr-and-seiier. §

31| transaction broker may keep the identity of s buver or ssller

3
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id i i do ) er_or -

The breker*s role of as a transaction broker must be fully

described gnd disclosed in writing to the buyer and seller.
(1) "Single agent”™ means a broker who represents, as a

tiduciary, either the buyer or seller but not both in the same

transaction. ) £ in, n be
i a isgd i iti t er ler.
i ntive ¢ £ ei the first
~to- ® c bet: - b

rty own ho: jes i wn £ ®

st jcense!
Section 2. Section 4#75.012, Florida Statutes, is

created to reamd:

) n t e’ )
ti i eal te [ d
u n o; ) i
i i re r an e
i th L 3 11 .
ind, t der to elipjpate 20
t de ding on t t of the
ic 3 [ t i i to ¢
wlationshi a . bro o
should be declsred. Thersfore, for vurposes of thiz pert. it
'y
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Section 3. Section 475.01S, Florida Statutes, is

created to read:
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t i vi
te broker
ve an
limited.
€c) A statepent that the diclosed dual psant ey
i tion one i

loxtructed bv the seller;
2. Te the seller that the buyer uill pav a srice
ice it in

earty’s imterast, for pellips, buving. or leasins s propertiv,
ualeas otherwige instructed by the respective partv: op
le T
Lerms other thap thope offered.
that the i
@ 0. u
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broker's licenze.
Section 4. BSection 475.016€, Florida Statutes, is
created to read:
7
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{b) To exercise ceasonable 3kill, care, agd diljgence
i 1 ind o3

txansection.
. ti jith th
and _cenditions of anv contract.
$. Infermping the parties that as sellexr and buver they
° i th
iramszaction broket.
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ollowi tio i
2| by a transactjog broker without the joformed congent of ihe
3| party o i i i i tio: 3
4 {a) That a buver iz willing to pay more thap the
5 _pri lea ered .
6 ( ] ol § i o _jc n
7 i i or 1 ra
8 the moti a
9| buyin i ing the ty.
10 ( u ill i i
11 ras oth ered.
12 A i ipformati ut t
13| unlesy disclogure of such jnforpation j3 reguired by law op
14| failure to dizclope such information would copstitute fraud or

dishonest dealing..
io n t
17| i t inspectio discovi t defects i
18| property. Nothing ip this section limits the obljsation of
19| the bu A hysic dition o
20 i bro! du
21] i investigati bu b i cial
22 A transacti lowi i
t. .

26 ( i i o i (5
27 oW _pro| i in whi )
28| int. ogpectj rs o

as i n t, o isc

or the sa if ti

31| ostate transactions.
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10 ion broker i i each t:
ransactj includi jthin an
broker jis ap sntity, are congidered to possess only actual
owl information. iz no imputation of
now A tion by o A of law between an L3
the i er or d any perzon
i ed a: tion broker if th
cti is enti
M t i oker has n
ct or ion concernin includin ut ne
t iei h W or
su to have be i omicide or ot
or a ici if kno i
t verse tx. Such fact
icion i ial fact i in
real traansactio cause of
agai an o extate or a for
t ilure t h fact o i
eree.
(8) A action _ cooperate with othe
and tion doe i ency or
subadency relationship.
9) Nothj i iz sectiol ibi n
fr i ingle 1f o
buye ler, or acti losed dual agqent 3
2eparate transactjony ag Jons as the requirepents of this part
oin Ar
1 ing in thi i o; imina th
ongibili r, as spt t r the
10
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condyct and actions of g sgalesperson opersting under the
Section 5. Section 475.0617, Florida Statutes, is
craated to read:
.017 _Sin i --

(1) single O ler:

entered jnto with the seller.

b) $Shall promote the jntoregts of the geller by
brokerage aarsewent or at s price and torms sccoptable to the
1 { that the 1i 3 ¢ oblisated i I

addjti o to purch r i e 0

. i i ti

3. Advisine the apller to obtaip expert advice on
paterial matters that are bovond the expertise of the
i se® .

4. Accoupting, ip a timely mapner, for all money and

11
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the j tion e licensee i
law;
T ource ot licenses;
sclo. te
i an ongful ¢ i ®
re th izgion, a profesaj cospittee

this in an m i oceeding.

{d) Shall be permitted to premote alternative
ies 1le; o i

vell i t i sale wi b <

(@) Skall treat buyers honest]ly and pay pot knowingly

i 1 ormation. A =i . 1 also disclose in

which are resdily observable or are known to the buyer do not
t isclos A =j t is not liab
di) tion ¢ i
mati rovided to t he seller-client and
now tha ti was false. A
e not arj S0
o i in i i i
this part.
dut: i ndent i tion
i ) the i i a er to j t
ml i the pro
£2) A gingle agent who cepresents a buver; -
(a) $hall perfors the terms of the brokerase ssrespant
satered jnto with the buver.
72 |
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izi ti insluding:
1o Beski ‘v af : i ¢ ifisd
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or on, a aomnittee, o +
thi te or i istrative
i 0 is i od ho might a
i itho or
blieati
{e) 1Is not liable t9 a seller for providing false
i he a o -client
id_no informat of

s

na on st & sin

re ti i 0| art.
(¢ 4 ty to co i i ction
dji tent defe rt Nothi %
this swction limits the obligation of & buuer to ipspect the

0
d

onditiol

& o i i ien

) i to possess o ctua
imformation. There is no impytstiom of knowledse or
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Lient . t) ] tate brol nd_jt iated
dicenpecs,
N 1 i i i 1t imi
r ibilit or e
c c ac
proksr'z li

Section 6. Section #75.15, Florida Statutes, is
amended to read:

475.15 Registration and licensing of general partners,
members, officers, and directors of a firm.--Each partnership
or corporation which acts as a broker shall register with the
commission and shall renew the licenses or registrations of
its members, officers, and directors for emch license period.
The-registratien-ef-a-partnership-is-canceied-automaticaiiy
during-any-period-ef-time-that-the-1icenss-er-registration-of
any-emne-er-mere-of ~its-partners-is-net-in-ferce: HNowever, if
the partnership is a limited partnership, only the general
partners must be licensed brokers or brokerage corporations
registered pursuant to this part. 1If the license or
regiztration of at least one active broker member is not in
force, the registration of a corporation or partnership is
canceled automatically during that period of time.

Section 7. Paragraphs (a) and (q) of subsection (1) ef
section 475.25, Florida Statutes, are amended, paragraph (t)
is added to said subssction, and subsection (4) is added to
said section, to read:

475.25 Discipline.--

(1) The commission may deny an application for
licensure, registrmtion, or permit, or renewal thereof; may
place a licensee, registrant, or permittee en probation; may

15
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suspend a liceunse, registratien, or perait for a period not
excesding 10 years; may revoke a license, registration, or
perait; may iepoze an adainistrative fine net to exceed $1,000
fer sach couat or separate offense; and may izsue a reprimaad,
and any or all of the foregoimg, if it finds that the
liceases, registrant, permittes, or applicant:

(a) Mas violated any provizion of =. 455.227(1) er eof
s. 475.42. Novever, licemseed under this part are exempt from
the previsiens of s. 435,227¢1)(i).

(q)1. Hax failed in a =mingle agency to give written
dizclopure in » yale, exchanse, puschasze, or leare of real
acoporty or anv intarest ip real proserty to the paxty fer
uhon the licenyes is not am asent revealing that the broker is
an_seent of another wasrty. The disclasure shall bs given st
firat hatanti tact

2. las failed in & single agewcy to perfers any duty
smecified in 3. 475.017 notice-te-ali-parties-te-a-szaile;
exchange;-purchase;-eor-isase-sf-reai-preperty-er-any-interest
in-real-preperty;-revealing-the-party-er-partiss-fer-when-the
iicensee-is-an-agent:--Bisciesure-te-tho-party-fer-whem-the
ticensee-is-an-agent-sust-be-nade-at-er-befere-the-time-an
agcespant-for-representatisn-is-entered-inte:--Bisciesure-ts
the-party-for-wvhen-the-iicensse-is-net-an-ageat-suzt-be-nade
at-the-time-of-the-first-substantive-centact.

3.2 las failed in a dual agency to obtain the
informed writtean comsent of all parties te a sale, exchange,
purchase, or lease of real property or amy imterest ia real
property that the licensee intends to operate as a disclosed
dual agent. Unless all parties to the transactien grant their
written informed comusent prior to or at the time of
fermalization of the dual ageacy by the liceases, the licensee

1%
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shall be deemed to be an undisclosed dual agent. The licensee
must inform all parties that the licensee is acting as agent
for all parties and of the effect of dual agency, imcluding,
but not limited to, the fact that, by consenting to the dual
agency relationship, the parties are giving up their rights to
the undivided loyalty of the licensee;-as-required-by-the
rules-ef-the-commiszien. HWhen single agency exists, the
licensee may change to a disclosed dual agent by making full
written disclosure to and obtaining the informed written

consent of all the parties. itten ti

[ ee for i t the t
2 buyer asent, disclosed dual agept, or transactiocm hroker, A
disclosed dual agent may not discloss mmong other items:

a. To the buyer that the seller will accept a price
less than the asking or listed price, unless otherwise
instructed in-writing by the seller;

b. To the seller that the buyer will pay a price
greater than the price submitted in a written offer to the

seller, unless otherwise instructed in-writing by the buyer;
€. The motivation of any party, if sdverse to the

pacty’s interegt, for selling, buying, er leasing a property,
unless otheruise instructed in-writing by the respective
party; or

d. That a seller or buyer will agree to financing
torme other than those offered.

4. Nas failed ip a dual agency to psrferm any duty

ips < . 1

5.9 Nas failed in a transaction brokerage capacity to
give written notice to all parties to a sale, exchange,
purchase, er lease of real property or an interest in real

17
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property prior to or at the time of the licensce's 1icensee
becomning a transactiom broker or first substantive comtact,
whichever occurs first, of the licenseec's role as a
transaction broker. ¥Usiess-the-buyer-and-seiler-are-given
uritten-netice-prier-te-the-1icensee’sz-acting-in-a-transactien
brekerage-capacity;-the-1icensee-iz-deemsd-te-bo-an-agent-ef
either-the-bayer-er-ssiier;-er-beth:--%he-1icenses-shall-treat
the-buysr-aand-seiler-henestiy-and-fairiy-and-shaii-disciese
aii-knewn-facts-materiaily-affecting-the-vaine-sf-the-preperty
in-residential-transactiens-te-heth-the-buyer-and-seiier:

§. Nax failed whil ti | tion brol :

£ Iyt ified i 475,016

For the purposes of this paragraph, the paymeat or promise eof
payment ef compensation te a licensee does not determine
whether an agency or transactional hrokerage relationship has
bsen created between any licenses and a seller, landlord,
buyer, or temant. The commission shall implement this
paragraph by rule. Far-purpeses-ef-this-paragraph;-the
cosaission-shail-also-define-by-ruie-ferms-fer-agency
disclesure:--Yhe-ferms-previded-fer-in-this-ruie-shaii-be
written-in-piain-ianguage-and-shali-previde-te-the-buyer-eor
seller-er-bath;-as-apprepriate;-an-expianatien-ef-the-agency
relatienships-and-shaii-effer-the-buyer-er-selier-er-bhoth-the
expiicit-right-te-cheese-er-refuse-anseng-these-agency
relationships:

{t) Hfas viclsted auy standard for the development or
sompupicatisn of a real astate speraisal er other srevision sf
the Upifers Standards of Profexsicnal Aspraissl Fractice, a3
defined in », %75.611. az aporoved aud adopted by the
Aeocaisal Standards Board of the Aspraisal Foundation. as

18
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Section 8. Section 475.25¢, Florida Statutes, is

creoated to read:

475. rogati law Mnded i
i i at i it]
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thi t shall al t g jo the duti N
ipiliti of and i
a iz al (5 1
13 | t to thi t whil forai %)
i [ i oke
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i i i use o i [}
jes ti i
brokers set forth in this part, per shall this abrogstion
ini ivil i i t i
19
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) 4 ) b _of the duti ) ibiliti ¢
4 tion brol t forth in thi t
Sectien 9. Section 475.257, Flerida Statutes, is
created to read:

Section 10. Section 475.258, Florida Statutes, is
created to read:

disclomuce resuirspents.

Section 11. Section 475.259%, Florida Statutes, is
created to read:

475,259 Ministorial ast : jolation.--4 .
aatate brokar ensased bv any buuer or seller in a real satate
I i ‘) \ 1 | tion
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Section 12. Section 475.261, Florida Statutes, is

created to read:

475,261 Duty of broker to gct with reasonable zkill,
re, an i ~- i i
elie £ o i
i whi ing the dotj
r on tion brok
behalf of apy buver. seller, or othetr party to = resl sstate
transaction.

Section 13. Subsections (2), (€), and (7) of smection
475.451, Florida Statutes, are amended to read:

475.451 Schools teaching real estate practice.--

(2) An applicant for a permit to operate a proprietary
real estate school, to be a chief administrator of a
propristary real estate school er a state institution, er te
be an instructor for a propristary real estate school or s
state institution must meet the gqualifications for practice
set forth in s. #75.17(1) and the following minimal
requirements:

(a) "School peraitholder” peans the iz-defined-as-that
individual who is responsible for directing the overall
operation of a propristary real estate school. A sachoo}l
pecpitholder Me must be the holder of a license as a broker,
sither active or voluntarily inactive, or must have passed an

instructor’'s examination mdminiztered by the department. A

21
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school permitholder must mlso meet the requiremeats of a
school instructor if he-is actively engaged in teaching.

(b) "Chief administrative person™ means the is-defined
as-that individual who is responsible for the administration
of the overamll palicies and practices of the institution or
proprietary real estate schoel. j chief adminjstrative person
He must also meet the requirements of a school instructor if
he-is actively eangaged in teaching.

(c¢) "School instructor” peang an is-defined-as-that
individual who actively instructs perzons in the classroom jp

i vo i - ic
) hool .

1. Before commencing to provide such instryction, the
applicapt instruct-nencredit-ceiiege-ceurses-in-a-ceiiege;
university;-er-cemmunity-ceilege;-or-courses-in-an-area
tschnicai-center-er-preprictary-reai-estate-schoei;-he must
certify his or her competency and obtain ap instructor permit
by meeting one of the following requirements:

a. Hold a bachelor's degree in a business-related
subject, such as real estate, finance, accounting, business
administration, or its equivalent and hold a valid broker's
license in this state.

b. HNold a bachelor's degree, have extensive real
estate experience, as defined by rule, and hold a valid
broker’s license in this state.

c. Pass an instructor's examination administered by
the Division of Real Estate.

2. Any requirement by the commission for a teaching
demonstration or practical examination must apply to all
school instructor applicants.

22
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gince the issuance or reneval of the current perpit, Every
secend-year;-each-instructer-must-recertify-his-cempetency-by
presenting-te-the-cemmissien-evidence-ef-his-having
successfully completed a minimum of 15 classroom hours ef
instruction in real estate subjects or instructional
techniques, as prescribed by the commission. Ihe commisgion
shall adopt rules providips for the asaeval of instructer

s Py = =

which is no

ot t) L of 81 it iod satablisted by ti
departpent shall svtomatically revert to jaoveluntarily
inactive status.

The department may require an applicant to submit names of
persons having knewledge concerning the applicant and the
enterprise; may propeund interrogatories to such persons and
to the applicant concerning the character of the applicant,
including the taking ef fingerprints for processing threugh
the Federal Bureau of Investigation; and shall make such
investigation of the applicant him er the school er
institution as it may deem necessary to the granting ef the
permit. If an objection is filed, it shall be considered in
the same manner as objections or administrative complaints
against ether applicants for licensure by the departseat.
(6) Any course prescribed by the commisszion as a
condition precedent to any person’s becoming initially
licensed as a salesperson may be taught in any real estate
school through the use of a video tape of instruction by a
currently perpitted iicensed instructer from any such school.
23
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The commissien may require that any suck video tape ceurse
have a single session of live iastructien by a currently
pernitted iicemsed instructor from any such school; however,
this requiresent shall mot exceed 3 classraoem hours. All
other prescribed courses, except the centimuing education
ceurse required by =. 475.182, szhall be taught by a curreatly
pernitted iicensed school instructor personally in attendance
at such course. The continuing education course required by
8. 475.182 may be taught by an equivalent coarrespondence
course; however, any much course of correspondence shall be
required te have a final examination, prepared and
adsiaistered by the school issuing the correspendence cuurse.
The continuing educatioa requiremeamts provided in this section
or provided in any other section im this chapter do net apply
with respect to any attorney who is etherwiwe qualified under
the provisions of this chapter.

(7) Any persen holding a scheel iastructor permit on
Octeber 1, 1983, is exempt from the instructor examination
requirements of paragraph (2)(c) ax long as the perapn he
continuously holds such a permit and complies with all other
requirements of this chapter.

Section 14. Subsection (6) iz added to section
475.452, Florida Statutes, to read:

%75.452 Advance fees; deposit; acceunting; penaity;
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i of thi i i to a
the listine of real roverty,
Section 15. Section 475.6145, Florida Statutes, is
created to read:
6145 -~ ad i
it shall authenticate jts procesdinss, records, and acts.

of the i al

jficates pur t fac

proceedings. records. und acts. which are ziansd by the board
chair, the cystodian of such records, or sny other person
authorized to make yych certification and which are
sauthenticated by such seal, shall be prims facje svidence of

roceedj in a a _thi
state.

Section 16. This act shall take effect October 1,
1996,

This publication was produced at an average cost of 1.12 cents
per s:u!}o page in compliance with the sz and for the
information of members of the Legislature and the public.
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FINAL BILL ANALYSIS & ECONOMIC IMPACT STATEMENT

BILL #: HB 649

RELATING TO- Real Estate Sales, Brokers, and Agents

SPONSOR(S). Representative Posey and others

STATUTE(S) AFFECTED  Chapter 475, F S

COMPANION BILL(S): SB 502(s), HB 711(c), HB 2425(c), and SB 1194(c)
ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE

(1)  BUSINESS AND PROFESSIONAL REGULATION
(2) APPROPRIATIONS

(3)

(4) |4 2404

()

SUMMARY

This bill clanfies the roles and duties contained in ch 475, F.S relating to real estate sales,
brokers, and agents. The bill focuses on the issue of real estate agency. Agency, in this
context, refers to the duty of the real estate broker to disclose who he represents (who he Is an
agent for) duning the course of the transaction between the seller and a buyer. The crux of the
matter 1s who the agent represents. Representing someone places on a party certamn
obligations and duties that are absent If the agent is not representing that person This bill sets
forth the duties and obligations in each scenario

Duties of a real estate broker acting as a disclosed dual agent are specified (a "disclosed dual
agent" works for both parties, but must disclose that dual relationship to both parties). A
disclosed dual agent's duties may be performed only with written consent of all narties. The
consent is presumed if the parties sign an agreement containing certain information.

Duties and obligations of transaction brokers are specified (a "transaction broker" works for
neither party, only facilitates the transaction) Specific duties include exercise of skill, care and
diigence, presentation of all offers in timely manner; accounting for funds, keeping parties
informed and advising to seek expert help in areas beyond broker expertise; and not share
confidential information without the consent of parties.

A presumption of transaction brokerage 1s created wherein a real estate broker is considered
a transaction broker unless another relationship with a customer is created pursuant to written
agreement.

Duties of a single agent (one who works for either the seller or the buyer, but not both) are
listed. The bill amends the disciplinary provisions, and provides that agency must be disclosed
at "first substantive contact" to the party the licensee does not represent

The bill provides for an abrogation of the common law regarding real estate agency
The bill does not have a fiscal impact on state or local government
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SUBSTANTIVE ANALYSIS:

A. PRESENT SITUATION.

Chapter 475, F S., addresses the issue of whom the real estate broker represents The real
estate broker may work for both parties (a dual agent), he may work for either party (either
a seller's agent or a buyer's agent, but in both cases a single agent), or he may work for
neither party (a transaction agent) Depending on what type of agent the real estate broker
is acting as, he has different responsibilities and duties In addition, there are requirements
relating to the agent's responsibility to disclose to each of the parties (the home buyer and
home seller) exactly whom the broker represents in the course of their transaction

This area of concern was brought to the fore when a 1983 Federal Trade Commission (FTC)
survey found that 70% of potential home buyers believed and acted as though the real
estate agent working with them was their agent. This perception I1s contrary to common
business practice, and the real estate broker, in fact, usually represents the seller.

In 1991, the National Association of Realtors (NAR) appointed a Presidential Advisory
Group (PAG) on agency, its charge being to study the evolving agency issues and make
recommendations to assist state realtor associations. The recommendations included
making subagency optional in the realtor Multiple Licensing Service (MLS), creating
corresponding standards of conduct for buyer's agents in the realtor Code of Ethics; and
having NAR provide education and information for its members on a variety of agency laws
providing for mandatory, written, timely and meaningful agency disclosure

In 1992, a Presidential Advisory Group on the Facilitator/Non-Agency Concept was
appointed. At the time, the concept of a non-agency relationship (a k a facilitator) was
being explored by several states, and some NAR members were interested in further
evaluating the possibilities of such relationships, in part, because it was felt by some that
it might eliminate some of the potential legal habilities facing licensees

This PAG was charged with attempting to identify the various definitions of facilitator then
In use in various states, assessing the benefits and drawbacks to consumers and licensees
of this type of relationship, and recommending whether a pure facilitator/non-agency
relationship with consumers should be further developed and promoted by NAR. The
facilitator concept also has been referred to by other names, and it can mean a variety of
things, depending upon its specific definition In Florida, the term 1s analogous with
“transaction broker.”

The PAG report offered specific recommendations for a legislative framework to clarify the
law of agency as applied to real estate brokerage. The PAG's recommendations were
adopted by NAR's Board of Directors in November, 1993, thereby becoming NAR policy.

The 1993 legislation was included as a part of the Department of Business and Professional
Regulation's legislative package However, that package was not adopted. In 1994, that
legislation was again made part of the Department'’s legislative package and was enacted
in ch 94-119, Laws of Florida. The agency law portions were effective July 1, 1994
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The Florida Real Estate Commission began working on rules to implement the legislation
in the summer of 1994 A Task Force of the Real Estate Commission was appointed and
included several members of the Florida Association of Realtors organization. It included
buyer agents, seller's agents, educators and others who could lend valuable expertise in the
development of the rule and forms required by the law Those rules and forms were
finalized and submitted to the Joint Administrative Procedures Committee for review. That
body found seven technical objections which were modified and the rule was finally adopted
by the Florida Real Estate Commission in January of 1995. Those rules can be found in
Sections 61J2-10.036-61J2-10 037, Florida Administrative Code (1995)

In 1995, real estate legislation was introduced in HB 1629 and was later engrossed in HB
2721. HB 2721 passed both the House and Senate, but was vetoed by the Governor for
reasons unrelated to this issue Identical language has been reintroduced in 1996 in HB
711

EFFECT OF PROPOSED CHANGES:

This bill elaborates and expands on current law regarding the duties and obligations of the
real estate broker, as determined by whom "he 1s an agent for ™ It clarifies the duties and
obligations of a "transactional broker" (who works for neither party), a "disclosed dual agent"
(who works for both parties), and a "single agent” (who may work for either the seller or the
buyer) Provides for a presumption that an agent is a “transaction broker” in the absence
of a written agreement

It rewntes the grounds for discipline, providing specific disclosure requirements

It provides that all duties and responsibilities of real estate brokers with regard to the
"agency issue," shall be limited to those established in the real estate practice act (chapter
475, F.S), and that those duties or requirements that were established by court cases are
no longer applicable This is called "abrogation of common law "

HB 649 i1s substantially the same as the provisions in HB 711, with the following exceptions:
HB 649 adds the presumption of transaction brokerage language; redefines and defines the
terms “school permitholder”, “chief administrative person”, -and “school instructor”; adds a
provision regarding a seal; and requires a written agreement for advancement of fees by a

seller to a broker in the context of auctioning of the seller’s real property.
SECTION-BY-SECTION ANALYSIS

Section 1 Amends s 47501, F S, requiring the roles of “dual agent” and “single agent”
to be fully described and disclosed in writing to the buyer and seller, providing that a
"transaction broker" may keep the identity of the buyer or seller confidential, If requested,
and defines the term “first substantive contact”

Section 2 Creates s. 475 012, F S, establishing legisiative intent and a presumption of
transaction brokerage A real estate broker or salesperson is considered a transaction
broker unless another relationship with a customer is created pursuant to written agreement

Section 3 Creates s. 475.015, F S, providing the duties of a "disclosed dual agent,"” and
specifying that a disclosed dual agent's duties may be performed only with written consent
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of all parties The consent is presumed If the parties sign an agreement containing certain
information The information which must be contained in the agreement 1s specified
including disclosure of information, acknowledgment that a disclosed dual agent is serving
parties with adverse interests and a statement that the client has read and voluntarily signed
the agreement In this situation, licensees are considered to possess only actual knowledge
and there is no knowledge acquired by operation of legal principles between the broker or
his censees. Provides that a disclosed dual agent has no duty to disclose facts or
suspicions about the property which could adversely psychologically impact the potential
buyer

Section 4. Creates s 475.016, F S., providing the duties of a "transaction broker " Specific
duties Include. exercise of skill, care and diligence, presentation of ali offers in timely
manner, accounting for funds; keeping parties informed and advising to seek expert help
In areas beyond broker expertise, and not share confidential information without consent of
parties. Transaction broker has no duty to conduct independent inspection of property, or
verify information. There is no imputed knowledge between transaction broker and any
party Transaction broker may act in other capacities in other transactions Provides that
a transaction broker has no duty to disclose facts or suspicions about the property which
could adversely psychologically impact the potential buyer.

Section 5 Creates s 475.017, F.S, providing the duties of a "single agent " The broker
representing the seller must seek a sale price at terms stated, present offers in a timely
manner, disclose material facts, advise on any expert advice necessary, account for all
monies received, and exercise skill, care and diligence in the transaction. Seller's agent
must preserve confidential information except in certain circumstances where necessary to
protect seller, and defend the licensee if information is made public There i1s no imputation
of knowledge between agent and any parties or other licensees in firm A real estate agent
representing a seller has specified duties to a buyer Must treat all buyers honestly and not
give false information Broker not liable for providing false information if such information
was provided by the seller Real estate broker not obligated to discover hidden defects in
property. Buyer must perform own physical inspection of the property Broker not Ilable for
provision of false information If provided by client.

Real estate agent representing a buyer has specific duties. Must present all offers in a
timely manner, disclose material facts of which agent has knowledge, advise the buyer on
the need for expert advice, account for monies, exercise reasonable skill, care and
diligence. Broker not obligated to discover hidden defects Buyer is shll obligated to
perform physical inspection. Buyer agent must preserve confidential information except in
certain circumstances where disclosure I1s necessary to defend licensee, information is
made public or information is disclosed as required by law. Broker not liable for provision
of false information if provided by client Provides that a single agent broker has no duty to
disclose facts or suspicions about the property which could adversely psychologically impact
the potential buyer.

Section 6 Amends s. 475.15, F.S, to delete a provision that provides for the cancellation
of the registration of a partnership during any time that the license or registration of any one
or more of the partners is not in force

Section 7. Amends s. 475 25, F S., modifying disciplinary grounds Exempts licensees
under this part from the provisions of s. 455.227(1)(l) which provides a penalty for failure
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to report a licensee to the department who is in violation of the law or agency rules Provides
that agency must be disclosed at first substantive contact to party the licensee does not
represent Also provides for discipline of licensee for failing to meet the specified duties of
an agent in single agency. Law amended to allow written consent at any time to dual
agency Expressly provides for written consent of the parties to dual agency at time of
listing agreement Clarifies items dual agent may disclose Omits requirements that
Instructions to disclosed dual agent need be in writing. Provides for discipline of disclosed
dual agent for failing to meet new specified duties of agency. Amends disciplinary statute
governing transaction brokers to include failure to perform new specified duties of a
transaction broker Deletes authority of Real Estate Commission to specify by rule the
forms for agency disclosure Provides discipline for any violation of a standard for the
development or communication of a real estate appraisal or other provision of the Uniform
Standards of Professional Appraisal Practice This provision does not apply to a real estate
broker who merely performs a comparative market analysis that does not constitute an

" appraisal. Provides for a maximum $100 administrative fine for failure to disclose for a

licensee who is a first time offender and the offense is unintentional and is not a
contributing factor that caused harm to a consumer.

Section 8. Creates's 475 256, F.S , to provide that duties and responsibilities of brokers
as set forth in this part shall abrogate and supersede any duties or responsibilities that have
been established by court decisions made in the absence of these statutory provisions

Section 9 Creates s 475.257, F.S, providing that facsimile documents are acceptable as
documents under the part.

Section 10 Creates s 475258, F S, providing that disclosure by an agent, broker, or
transaction broker to an agent for another party shall be sufficient for satisfying disclosure
requirements

Section 11. Creates s. 475.259, F.S , providing that administrative acts provided to any
party to the transaction do not constitute having assumed an agent relationship with the
party the acts are performed to assist.

Section 12 Creates s 475261, F S, providing that notwithstanding other specific
provisions In the practice act, the real estate broker retains a responsibility to act with
reasonable skill, care, and diligence

Section 13 Amends s 475 451, F.S | providing technical changes to the definitions of
“school permitholder” and “chief administrative person”. Redefines “school instructor”, and
requires such instructor to obtain an instructor permit. Revises the process for renewal of
instructor permit so that a permit not renewed every 2 years will automatically revert to
involuntary inactive status

Section 14. Amends s 475452, F S to require a written agreement between a broker and
seller for a broker to receive anticipated expenses in the form of an advance fee prior to the
broker auctioning real property of the seller

Section 15 Createss 4756145, F S. requinng the Florida Real Estate Appraisal Board to
adopt the use of a seal to authenticate its proceedings, records, and acts Copies of all

STANDARD FORM 11/90



STORAGE NAME. h0649%a bpr
DATE: March 14, 1996
PAGE 6

board records that are authenticated by seal will be prima facia evidence of authenticity in
all courts of this state.

Section 16. Provides an effective date of October 1, 1996.

l. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

1. Non-recurnng Effects:

Negligible.

2 Recurring Effects

Negligible
3. Long Run Effects Other Than Normal Growth

None

4 Total Revenues and Expenditures

None

B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE.
1. Non-recurring Effects:

None.

2. Recurring Effects

None.

3. Long Run Effects Other Than Normal Growth

None.

C DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
1 Direct Private Sector Costs

None.
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2. Direct Private Sector Benefits:

None

3 Effects on Competition, Private Enterprise and Employment Markets

Undetermined.

D FISCAL COMMENTS
The abrogation of common law is a controversial measure that may hmit the liability of real

estate agents and brokers thus depriving aggreved consumers of traditional causes of
action

IV. CONSEQUENCES OF ARTICLE VIl SECTION 18 OF THE FLORIDA CONSTITUTION

A APPLICABILITY OF THE MANDATES PROVISION

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds.

B REDUCTION OF REVENUE RAISING AUTHORITY.

This bill does not reduce the authority that municipalities or counties have to raise revenues
in the aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

This bill does not reduce the percentage of a state tax shared with counties or
municipalities.

V. COMMENTS:

The Florida Association of Realtors (FAR) indicated that one of the most important points in the
legislation is the abrogation of common law duties regarding agency. They stated

The need for this arose from a court case against the Edina REALTY Corporation of
Minnesota In Edina, the court found that while the real estate company had complied
with all statutory obligations regarding agency, Englsh common law imposed other
duties which they had failed to follow Thus, in a class action lawsuit, Edina was found
to have violated the agency law concept and was liable in the class action suit The
case was eventually settled (This) legislation was designed to abrogate the common
law and avoid the imposition of these duties which may be arcane or lost in English
common law concepts. The idea is to then rempose on realtors specific statutory
duties as set out in law and to provide for discipline or civil liability if they fail to comply
with those specific duties
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The Department of Business and Professional Regulation has significant concerns about the
potential impact on the public of the abrogation of the common law of agency. Although FAR
states that the bill is intended to include all the known bases for action under common law within
the duties and responsibilities of the various types of agency relationships, the scope of the
potential impact of this abrogation is essentially unknown.

The Association has not provided this committee an analysis of the current state of the common
law They do not have this information although they believe that the statutory language in this
bill provides the consumer adequate relief

The Division of Real Estate recommends opposing major changes to agency since this has
proven only to confuse the licensees who have seen the rules change three times in the last two
years The public would be adversely affected by the repeal of the common law of agency The
Division recommends that these issues be addressed by a joint Industry-Department-
Commission Task Force and that the Foundation Advisory Committee be requested to issue a
request for proposals to review the needs and advisability of legislative changes to statutory
agency relationships.

On February 21, 1996, the Florida Real Estate Commission, (FREC), rejected the Florida
Association of Realtors’ proposal which is encompassed in this bill The FREC voted 6 to 1 for
an alternative proposal which Is a partial repeal of the existing statute.

The Florida Real Estate Commission has only recommended sections 6, 13, and 14, as
introduced, and the Florida Real Estate Appraisal Board has only recommended section 15, as
introduced.

A March 7, 1996, opinion from the Florida Attorney General, (#96-20) provides interesting
information relating to this bill The opinion concerns a clause that the Florida Assoctiation of
Realtors (FAR) has placed in therr standard contract Historically, FAR has consulted and
prepared their contracts for residential sale and purchase in conjunction with the Florida Bar with
the product being a standard contract referred to as the’FARBAR” contract. However, FAR has
recently created a new contract without the Bar’'s input and approval that has created some
question as to its legality The controversial provision purports to imit the liability of a real estate
broker for “loss or damage, whether caused by broker's negligence or otherwise, in connection
with (1) seller's failure to disclose matenal facts in accordance with [the FAR contract]; (2)
broker’s representations regarding the property’s condition or square footage .”

The Attorney General has ruled that this liability limiting provision is contrary to the public policy
established by the Legislature through the enactment of the professional practice acts and the
court decisions that prescribe the professional responsibility that real estate brokers and
salespersons owe to their clients and the public The Supreme Court of Flonida ruled in Zichlin
v. Dill, 25 So2d 4 (Fla 1946), that real estate brokers in Florida occupy a status with
recognized privileges and responsibilities, and enjoy a monopoly to engage in a lucrative
business. The court also stated that the old rule of caveat emptor is cast aside due to the
monopolistic environment in which real estate agents operate Further, the Second District
Court of Appeal in Ellis v_Flink, 301 So.2d 493, 494 (Fia.2d DCA 1974), recognized that real
estate brokers and salesmen owed the appeliees a duty of honesty, candor, and fair
dealing...even if there were no principal-agent relationship at all The FAR contract appears
to seek avoidance of the courts’ prescriptions and circumvents legislative and court imposed
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VI

duty. The Attorney General asserts that the courts have held that an agreement that violates
a statute or s contrary to public policy is illegal, void, and unenforceable.

Thus, a legislative abrogation of common law would denigrate the importance of the
aforementioned court cases and render this bill the definitive rule of law on real estate agency.
This bill contains several provisions that attempt to limit liability in much the same way as the
FAR contract does. For instance, the bill provides that brokers have no duty to disclose facts
or suspicions about the property which could adversely psychologically impact the potential
buyer. Brokers are not liable for providing false information if such information was provided by
the seller or client Buyers are obligated to perform a physical inspection and brokers are not
obligated to discover hidden defects

An abrogation of common law and statutory modification of broker’s duties could effectively
make the recent Attorney General opinion obsolete as old court cases will no longer have
precedence and the courts and administrative bodies will have only the practice act to turn to
for interpretation. If there 1s an abrogation of common law, then the courts will be forced to look
only to the statute for guidance. This could open an avenue to pass laws that will limit the
liability of the brokers and deprive the courts of the ability to look to established public policy
as grounds for invalidating suspect provisions of law Thus, the courts may not be able to rely
on established law to invalidate a controversial measure such as the liability imiting FAR
contract

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

Fourteen amendments were adopted in the Business Regulation Subcommittee meeting on
March 13, 1996

-—h

Modifies duties of skill and care to mean reascnable skill and care

2 Same changes as #1 but in a different part of the bill (Technical)

3 Deletes extraneous language to clanfy the defimtion of “first substantive contact”.

4 Clanfies a requirement of “disclosed dual agents” Provides that a disclosed dual agent has
the duty to disclose personally known facts which materially affect the value of the property
of the buyer in a timely manner. Facts that are readily observable or known to the buyer
do not need to be disclosed

5. Same addition as #4 but in a different part of the bill (Technical)

6 Deletes provision in the definition of “transaction broker” that requires transaction brokers

to disclose all known facts materally affecting the value of the property in residential

transactions to both the buyer and seller

7. Deletes extraneous language that states transaction brokers are considered to posses only
actual knowledge and information
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8. Clarifies language regarding a situation where transaction broker may disclose information
that will have a negative impact on the seller’s real estate transaction. (Technical)
9. Clarifies the same language as #8 (Technical)

10. Clanfies a requirement of “single agents”. Provides that a single agent has the duty to
disclose personally known facts which materially affect the value of the property to the buyer
in a timely manner Facts that are readily observable or known to the buyer do not need to
be disclosed

11.  Provides that a cause of action may not arise on behalf of any person against a single agent
for revealing information in compliance with the proposed law

12. A technical amendment to conform the part with the requirements of single agents as
provided in amendment #10

13 Clarffies language regarding a situation where a single agent may disclose information that
will have a negative impact on the seller’s real estate transaction. (Technical)

14. Deletes language that is now unnecessary due to the proposal for a presumption of
transaction brokerage.

VIl. SIGNATURES

COMMITTEE ON BUSINESS AND PROFESSIONAL REGULATION:

Prepared by Staff Pirector %
VS CU

ST %%

(/Conal Doyle / Bycretia“Shaw Collins
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I SUMMARY

This bill clarifies the roles and duties contained in ch. 475, F S relating to real estate sales,
brokers, and agents. The bill focuses on the issue of real estate agency Agency, In this
context, refers to the duty of the real estate broker to disclose who he represents (who he Is an
agent for) dunng the course of the transaction between the seller and a buyer The crux of the
matter ts who the agent represents Representing someone places on a party certain
obligations and duties that are absent if the agent is not representing that person. This bill sets
forth the duties and obhigations in each scenario

Duties of a real estate broker acting as a disclosed dual agent are specified (a "disclosed dual
agent" works for both parties, but must disclose that dual relationship to both parties) A
disclosed dual agent's duties may be performed only with written consent of all parties The
consent i1s presumed If the parties sign an agreement containing certain information

Duties and obligations of transaction brokers are specified (a "transaction broker" works for
neither party, only facilitates the transaction) Specific duties include exercise of skilf, care and
dihgence; presentation of all offers in timely manner, accounting for funds, keeping parties
informed and advising to seek expert help in areas beyond broker expertise, and not share
confidential information without the consent of parties A presumption of transaction brokerage
Is created wherein a real estate broker I1s considered a transaction broker unless another
relationship with a customer 1s created pursuant to written agreement

Duties of a single agent (one who works for either the seller or the buyer, but not both) are
listed The bill amends the disciplinary provisions, and provides that agency must be disclosed
at "first substantive contact" to the party the hcensee does not represent

The bill provides for an abrogation of the common law regarding real estate agency

The bill does not have a fiscal impact on state or local government

CS/HB 649 died on the House Calendar.
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SUBSTANTIVE ANALYSIS
A PRESENT SITUATION

Chapter 475, F.S |, addresses the 1ssue of whom the real estate broker represents The real
estate broker may work for both parties (a dual agent), he may work for either party (either
a seller's agent or a buyer's agent, but in both cases a single agent), or he may work for
neither party (a transaction agent) Depending on what type of agent the real estate broker
Is acting as, he has different responsibilites and duties In addition, there are requirements
relating to the agent's responsibility to disclose to each of the parties (the home buyer and
home seller) exactly whom the broker represents in the course of their transaction.

This area of concern was brought to the fore when a 1983 Federal Trade Commission
(FTC) survey found that 70% of potential home buyers believed and acted as though the
real estate agent working with them was their agent. This perception 1s contrary to common
business practice, and the rea! estate broker, in fact, usually represents the seller

In 1991, the National Association of Realtors (NAR) appointed a Presidential Advisory
Group (PAG) on agency, its charge being to study the evolving agency tssues and make
recommendations to assist state realtor associations The recommendations included
making subagency optional In the realtor Multiple Licensing Service (MLS), creating
corresponding standards of conduct for buyer's agents in the realtor Code of Ethics, and
having NAR provtde education and information for its members on a variety of agency laws
providing for mandatory, written, timely and meaningful agency disclosure

In 1992, a Presidential Advisory Group on the Facilitator/Non-Agency Concept was
appointed At the time, the concept of a non-agency relationship (a k a facilitator) was
being explored by several states, and some NAR members were interested in further
evaluating the possibilities of such relationships, in part, because It was felt by some that
it might eliminate some of the potential legal habilities facing licensees

This PAG was charged with attempting to identify the various definitions of facilitator then
IN use In various states, assessing the benefits and drawbacks to consumers and licensees
of this type of relationship, and recommending whether a pure facilitator/non-agency
relationship with consumers should be further developed and promoted by NAR The
facilitator concept also has been referred to by other names, and it can mean a variety of
things, depending upon its specific definition. In Florida, the term 1s analogous with
“transaction broker.”

The PAG report offered specific recommendations for a legislative framework to clarify the
law of agency as applied to real estate brokerage The PAG's recommendations were
adopted by NAR's Board of Directors in November, 1993, thereby becoming NAR policy

The 1993 legislation was included as a part of the Department of Business and Professional
Regulation's legislative package However, that package was not adopted In 1994, that
legislation was again made part of the Department's legislative package and was enacted
in ch 94-119, Laws of Florida The agency law portions were effective July 1, 1994

The Florida Real Estate Commission began working on rules to implement the legislation

in the summer of 1994. A Task Force of the Real Estate Commission was appointed and
Included several members of the Florida Association of Realtors organization [t included
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buyer agents, seller's agents, educators and others who could lend valuable expertise In
the development of the rule and forms required by the law Those rules and forms were
finalized and submitted to the Joint Admintistrative Procedures Committee for review That
body found seven technical objections which were modified and the rule was finally adopted
by the Florida Real Estate Commission in January of 1995 Those rules can be found In
Sections 61J2-10 036-61J2-10 037, Florida Administrative Code (1995).

In 1995, real estate legislation was introduced in HB 1629 and was later engrossed in HB
2721. HB 2721 passed both the House and Senate, but was vetoed by the Governor for
reasons unrelated to this issue Identical language has been reintroduced in 1996 In
CS/HB 711

EFFECT OF PROPOSED CHANGES

This bill elaborates and expands on current law regarding the duties and obligations of the
real estate broker, as determined by whom "he is an agent for " It clarifies the duties and
obligations of a "transactional broker" (who works for neither party), a "disclosed dual
agent” (who works for both parties), and a "single agent" (who may work for either the seller
or the buyer) Provides for a presumption that an agent is a “transaction broker” in the
absence of a written agreement

It rewrites the grounds for discipline, providing specific disclosure requirements

It provides that all duties and responsibilities of real estate brokers with regard to the
"agency issue," shall be limited to those established in the real estate practice act (chapter
475, F.S)), and that those duties or requirements that were established by court cases are
no longer applicable. This is called "abrogation of common law "

CS/HB 649 is substantially the same as the provisions in CS/HB 711, with the following
exceptions CS/HB 649 adds the presumption of transaction brokerage language, redefines
and defines the terms “school permitholder”, “chief administrative person”, and “school
instructor”, adds a provision regarding a seal, and requires a written agreement for
advancement of fees by a seller to a broker in the context of auctioning of the seller’s real

property.
SECTION-BY-SECTION ANALYSIS

Section1 Amends s 475.01, F S, requiring the roles of “dual agent” and “single agent”
to be fully described and disclosed In writing to the buyer and seller, providing that a
"transaction broker" may keep the identity of the buyer or seller confidential, if requested,
and striking a requirement that a transaction broker shall disclose all known facts materially
affecting the value of the propenrty in residential transactions to both the buyer and seller,
and defining the term “first substantive contact”

Section 2 Creates s 475012, F.S | establishing legislative intent and a presumption of
transaction brokerage A real estate broker or salesperson 1s considered a transaction
broker unless another relationship with a customer is created pursuant to written agreement

Section 3 Createss 475015, F S, providing the duties of a "disclosed dual agent,” and

specifying that a disclosed dual agent's duties may be performed only with written consent
of afl parties The consent is presumed If the parties sign an agreement containing certain
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information  The information which must be contained in the agreement I1s specified
Including disclosure of information, acknowledgment that a disclosed dual agent is serving
parties with adverse interests and a statement that the client has read and voluntarily
signed the agreement In this situation, licensees are considered to possess only actual
knowledge and there is no knowledge acquired by operation of legal principles between the
broker or his licensees Provides that a disclosed dual agent has the duty to disclose In a
timely manner to a buyer all personally known facts which materially affect the value of a
residential property Facts which are readily observable or are known to the buyer do not
need to be disclosed Provides that a disclosed dual agent has no duty to disclose facts
or suspicions about the property which could adversely psychologically impact the potential
buyer

Section 4 Createss 475016, F S, providing the duties of a "transaction broker " Specific
duties include exercise of skill, care and diligence, presentation of all offers in timely
manner, accounting for funds, keeping parties informed and advising to seek expert help
In areas beyond broker expertise, and not share confidential information without consent
of parties Transaction broker has no duty to conduct independent inspection of property,
or verify information There is no imputed knowledge between transaction broker and any
party Transaction broker may act in other capacities In other transactions Provides that
a transaction broker has the duty to disclose in a timely manner to a buyer all personally
known facts which materially affect the value of a residential property Facts which are
readily observable or are known to the buyer do not need to be disclosed Provides that
a transaction broker has not duty to disclose facts or suspicions about the property which
could adversely psychologically impact the potential buyer

Section 5 Createss 475017, F S, providing the duties of a "singie agent " The broker
representing the seller must seek a sale price at terms stated, present offers in a timely
manner, disclose material facts, advise on any expert advice necessary, account for all
monies received, and exercise skill, care and diligence in the transaction Seller's agent
must preserve confidential information except in certain circumstances where necessary to
protect seller, and defend the licensee if information 1s made public There is no imputation
of knowledge between agent and any parties or other licensees in firm A real estate agent
representing a seller has specified duties to a buyer. Must treat all buyers honestly and not
give false information Provides that a single agent has the duty to disclose in a timely
manner to a buyer all personally known facts which matenally affect the value of a
residential property Facts which are readily observable or are known to the buyer do not
need to be disclosed Broker not liabte for providing false information if such information
was provided by the seller. Real estate broker not obligated to discover hidden defects in
property Buyer must perform own physical inspection of the property Broker not liable for
provision of false information If provided by client

Real estate agent representing a buyer has specific duties Must present all offers in a
timely manner, disclose material facts of which agent has knowledge, advise the buyer on
the need for expert advice, account for monies, exercise reasonable skill, care and
diligence Broker not obligated to discover hidden defects Buyer s still obligated to
perform physical iInspection Buyer agent must preserve confidential information except in
certain circumstances where disclosure I1s necessary to defend licensee, information s
made public or information s disclosed as required by law. Broker not liable for provision
of false information If provided by client Provides that a single agent broker has no duty
to disclose facts or suspicions about the property which could adversely psychologically
impact the potential buyer.
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Section 6 Amends s 475.15, F.S, to delete a provision that provides for the canceltation
of the registration of a partnership during any time that the license or registration of any one
or more of the partners i1s not in force

Section 7 Amends s 47525, F S., modifying disciplinary grounds Exempts licensees
under this part from the provisions of s 455 227(1)(1) which provides a penalty for failure
to report a licensee to the department who is in violation of the law or agency rules
Provides that agency must be disclosed at first substantive contact to party the licensee
does not represent Also provides for discipline of licensee for failing to meet the specified
duties of an agent in single agency Law amended to allow written consent at any time to
dual agency Expressly provides for written consent of the parties to dual agency at time
of isting agreement Clarifies items dual agent may disclose Omits requirements that
Instructions to disclosed dual agent need be in writing Provides for discipline of disclosed
dual agent for failing to meet new specified duties of agency Amends disciplinary statute
governing transaction brokers to include failure to perform new specified duties of a
transaction broker Deletes authority of Real Estate Commission to specify by rule the
forms for agency disclosure Provides discipline for any violation of a standard for the
development or communication of a real estate appraisal or other provision of the Uniform
Standards of Professional Appraisal Practice This provision does not apply to a real estate
broker who merely performs a comparative market analysis that does not constitute an
appraisal Provides for a maximum $100 administrative fine for failure to disclose for a
licensee who Is a first time offender and the offense s unintentional and 1s not a
contributing factor that caused harm to a consumer

Section 8 Creates s 475 256, F S, to provide that duties and responsibilities of brokers
as set forth in this part shall abrogate and supersede any duties or responsibilities that have
been established by court decisions made in the absence of these statutory provisions

Section 9 Creates s 475257, F S, providing that facsimile documents are acceptable as
documents under the part

Section 10  Creates s 475258, F S, providing that disclosure by an agent, broker, or
transaction broker to an agent for another party shall be sufficient for satitsfying disclosure
requirements

Section 11 Creates s. 475259, F S, providing that administrative acts provided to any
party to the transaction do not constitute having assumed an agent relationship with the
party the acts are performed to assist

Section 12 Creates s 475261, F S, providing that notwithstanding other specific
provisions In the practice act, the real estate broker retains a responsibility to act with
reasonable skill, care, and diigence

Section 13 Amends s 475 451, F S, providing technical changes to the definitions of
“school permitholder” and “chief administrative person” Redefines “school instructor”, and
requires such instructor to obtain an instructor permit Revises the process for renewal of
instructor permit so that a permit not renewed every 2 years will automatically revert to
involuntary inactive status
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Section 14 Amends s 475452, F S to require a written agreement between a broker and
seller for a broker to receive anticipated expenses in the form of an advance fee prior to the
broker auctioning real property of the seller

Section 15_ Creates s 4756145, F S requiring the Florida Real Estate Appraisal Board

to adopt the use of a seal to authenticate its proceedings, records, and acts Copies of all
board records that are authenticated by seal will be prima facia evidence of authenticity in
all courts of this state.

Section 16_ Provides an effective date of October 1, 1996

Il EISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS

1. Non-recurring Effects
Negligible

2 Recurring Effects

Negligible

3 Long Run Effects Other Than Normal Growth

None
4 Total Revenues and Expenditures
Negligible
B FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE

1 Non-recurring Effects

None

2 Recurring Effects

None.
3 Long Run Effects Other Than Normal Growth:

None
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

1. Direct Private Sector Costs.

None,

2 Direct Private Sector Benefits

Could benefit realtors by hmiting lability and clearly delineating duties and
responsibilities

3. Effects on Competition, Private Enterprise and Employment Markets.
Undetermined.

D. FISCAL COMMENTS
The abrogation of common law is a controversial measure that may Iimit the liability of real
estate agents and brokers thus depriving aggrieved consumers of traditional causes of
action.

IV CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION
A APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds

B REDUCTION OF REVENUE RAISING AUTHORITY

Thus bill does not reduce the authority that municipalities or counties have to raise revenues
In the aggregate

C REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES

This bill does not reduce the percentage of a state tax shared with counties or
municipalities

V COMMENTS.

The Flonda Association of Realtors (FAR) indicated that one of the most important points in the
legislation is the abrogation of common law duties regarding agency They stated

The need for this arose from a court case against the Edina REALTY Corporation of
Minnesota. In Edina, the court found that while the real estate company had complied
with all statutory obligations regarding agency, English common law imposed other
duties which they had failed to follow Thus, in a class action lawsuit, Edina was found
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to have violated the agency law concept and was liable in the class action suit The
case was eventually settled (This) legislation was designed to abrogate the common
law and avoid the imposition of these duties which may be arcane or lost in English
common law concepts The idea s to then reimpose on realtors specific statutory
duties as set out In law and to provide for discipline or civil liability if they fail to comply
with those specific duties

The Department of Business and Professional Regulation has significant concerns about the
potential impact on the public of the abrogation of the common law of agency Although FAR
states that the bill is intended to include all the known bases for action under common law within
the duties and responstbilities of the various types of agency reiationships, the scope of the
potential impact of this abrogation is essentially unknown

The Association has not provided this committee an analysis of the current state of the common
law. They do not have this information although they believe that the statutory language in this
bill provides the consumer adequate relief

The Division of Real Estate recommends opposing major changes to agency since this has
proven only to confuse the licensees who have seen the rules change three times in the last two
years The public would be adversely affected by the repeal of the common law of agency The
Division recommends that these Issues be addressed by a joint Industry-Department-
Commisston Task Force and that the Foundation Advisory Committee be requested to issue a
request for proposals to review the needs and advisability of [egislative changes to statutory
agency relationships

On February 21, 1996, the Florida Real Estate Commission, (FREC), rejected the Florida
Association of Realtors’ proposal which i1s encompassed in this bill The FREC voted 6 to 1 for
an aiternative proposal which is a partial repeal of the existing statute

The Florida Real Estate Commission has only recommended sections 6, 13, and 14, as
Introduced, and the Florida Real Estate Appraisal Board has only recommended section 15, as

introduced

A March 7, 1996, opinion from the Florida Attorney General, (#96-20) provides interesting
information relating to this bill  The opinion concerns a clause that the Florida Association of
Realtors (FAR) has piaced in their standard contract Historically, FAR has consulted and
prepared their contracts for residential sale and purchase in conjunction with the Florida Bar
with the product being a standard contract referred to as the’FARBAR” contract However, FAR
has recently created a new contract without the Bar's input and approval that has created some
question as to its legality. The controversial provision purports to mit the liability of a real
estate broker for “loss or damage, whether caused by broker's negligence or otherwise, In
connection with (1) seller's failure to disclose material facts in accordance with [the FAR
contract], (2) broker’s representations regarding the property’s condition or square footage .”

The Attorney General has ruled that this liability imiting provision is contrary to the public policy
established by the Legislature through the enactment of the professional practice acts and the
court decisions that prescribe the professional responsibihty that real estate brokers and
salespersons owe to their clients and the public The Supreme Court of Florida ruled in Zichhin
v_Dill, 25 So2d 4 (Fla 1946), that real estate brokers in Florida occupy a status with
recognized privileges and responsibilities, and enjoy a monopoly to engage in a lucrative
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business The court also stated that the old ruie of caveat emptor i1s cast aside due to the
monopolistic environment in which real estate agents operate Further, the Second District
Court of Appeal in Ellis v_Fhink, 301 So 2d 493, 494 (Fla 2d DCA 1974), recognized that real
estate brokers and salesmen owed the appellees a duty of honesty, candor, and fair
dealing . even If there were no principal-agent relationship at all The FAR contract appears
to seek avoidance of the courts’ prescriptions and circumvents legislative and court imposed
duty The Attorney General asserts that the courts have held that an agreement that violates
a statute or is contrary to public policy is illegal, void, and unenforceable

Thus, a legislative abrogation of common law would denigrate the importance of the
aforementioned court cases and render this bill the definitive rule of law on real estate agency
This bill contains several provisions that attempt to imit hability in much the same way as the
FAR contract does For instance, the bill provides that brokers have no duty to disclose facts
or suspicions about the property which could adversely psychologically impact the potential
buyer Brokers are not liable for providing false information if such information was provided
by the seller or client Buyers are obligated to perform a physical inspection and brokers are
not obligated to discover hidden defects

An abrogation of common law and statutory modification of broker’s duties could effectively
make the recent Attorney General opinion obsolete as old court cases will no longer have
precedence and the courts and administrative bodies will have only the practice act to turn to
for interpretation If there 1s an abrogation of common law, then the courts will be forced to look
only to the statute for guidance This could open an avenue to pass laws that will imit the
hability of the brokers and deprive the courts of the ability to look to established public policy
as grounds for invalidating suspect provisions of law Thus, the courts may not be able to rely
on established taw to invalidate a controversial measure such as the liability imiting FAR
contract

The Committee Substitute codifies the rule in Johnson v_Davis, 480 So 2d 625 (Fla 1985), that
provides that brokers have the duty to disclose in a timely manner to a buyer all personally
known facts which materially affect the value of a residential property Facts which are readily
observable or are known to the buyer do not need to be disclosed

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES

The CS clarifies that a disclosed dual agent, single agent, or transaction broker has the duty
to disclose in a imely manner to a buyer all personally known facts which materially affect the
value of a residential property Facts which are readily observable or are known to the buyer
do not need to be disclosed.

The CS also deletes a provision in the definition of “transaction broker” that requires transaction
brokers to disclose all known facts materially affecting the value of the property in residential
transaction to both the buyer and seller

Provides that a cause of action may not arise on behalf of any person against a single agent
for revealing information in compliance with the proposed law.
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VIi. FINAL ACTION.

CS/HB 649 died on the House Calendar Similar provistons were engrossed in HB 711, which
died on the Senate Calendar

VIl SIGNATURES:
COMMITTEE ON BUSINESS AND PROFESSIONAL REGULATION

Prepared by Staff Director

Conal Doyle. Lucretia Shaw Collins

AS REVISED BY THE COMMITTEE ON Judiciary
Prepared by Staff Director

_LonE H. Kilinger Carol Gregg

FINAL ANALYSIS PREPARED BY COMMITTEE ON BUSINESS AND PROFESSIONAL
REGULATION
Prepared by Staff Dicector

AL
J Conal / Lucretiz’Shaw Collins
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FLORIDA SENATE - 1996 SB 502

By senator Childers

1-455-96

1 A bill to be entitled

2 An act relating to the regulation of real

3 estate transactions; amending s. 475.0%1, F.S.;
4 redefining the terms "fiduciary," "disclosed

S dual agent," "transaction broker,” and "single
6 agent" and defining the term "first substantive
7 contact” with respect to real estate brokers

8 and salespersons; creating s. 475.0125, F.S.;

9 providing a legislative presumption of a
10 transaction-broker relationship; creating s.

" 475.015, F.S.; providing requirements with

12 respect to disclosed dual agents; prohibiting
13 certain causes of action; creating s. 475.016,
14 F.S.; providing requirements for transaction

15 brokers; creating s. 475.017, F.S.; providing
16 requirements for single agents; amending s.

17 475.15, F.S.; eliminating the automatic

18 cancellation of the registration of a real

19 estate broker partnership upon the lapse 1in

20 licensure or registration of any of 1ts

21 partners; amending s. 475.25, F.S.; revising a
22 ground for disciplinary action; revising

23 disciplinary provisions with respect to single
24 agency, dual agency, and transaction brokerage;
25 providing that vioclations of certain standards
26 of the Appraisal Foundat:on are grounds for the
27 Florida Real Estate Commission to deny, revoke,
28 or suspend the license of, or to fine, real

29 estate brokers or salespersons; providing a

30 penalty for failure to disclcse; creating s.

3 475.256, F.S.; providing for the abrogation of

1
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1 the common law of agency with respect to the

2 chapter; creating s. 475.257, F.S.; authorizing
3 the use of facsimile signatures Or writing;

4 creating s. 475.258, F.S.; providing that

5 certain disclosure to an agent, broker, or

6 transaction broker satisfies the disclosure

7 requirements of the chapter; creating s.

8 475.259, F.S.; providing that certain

9 ministerial acts performed by a real estate
10 broker do not form a transaction brokerage or

11 agency agreement; creating s. 475.261, F.S.;

12 providing for duties of a broker; amending s.
13 475.451, F.S.; revising provisions relating to
14 the permitting of instructors for proprietary
15 real estate schools or state institutions;

16 providing permit renewal requirements; amending
17 s. 475.452, F.S.; providing restrictions

18 applicable to advance fees for brokers

19 auctioning real property; creating s. 475.6145,
20 F.S.; providing for a seal for the Florida Real
21 Estate Appraisal Board to use for

22 authenticating 1ts proceedings, records, and

23 acts; providing an effective date.

24

25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Paragraphs {1), (1), (k), and (1) of

28| subsection (1) of section 475.01, Florida Statutes, are

29| amended, and subsection (4) 1s added to that section, to read:
30 475.01 Definitions.--

3 (1) As used 1in this part:

2
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1 (1) "Fiduciary" means a broker i1in a relationship of

2{ trust and confidence between that broker as agent and the

3( seller or buyer as principal. The duties of the broker as a

4| fiduciary are loyalty, confidentiality, obedience, full

5| disclosure, and accounting, and the duty to use skill, care,

6| and diligence.

7 (1) "Disclosed dual agent" means a broker who works as
8| an agent for both the buyer and seller. The broker must obtain
9| the informed consent in wraiting of all parties to the

10] transaction to be a disclosed dual agent, The role of a

11] disclosed dual agent must be fully described and disclosed 1in

12| writing to the buyer and seller. The disclosed dual agent has

13| all the duties of a fiduciary except full disclosure between
14| the buyer and seller.

15 (k) "Transaction broker" means a broker who

16| facilitates a brokerage transaction between a buyer and a

17| seller. The transaction broker does not affirmatively

18| represent either the buyer or seller as an agent, and no

19| fiduciary duties exist except for the duty of accounting and
20| the duty to use skill, care, and diligence. However, the

21| transaction broker shall treat the buyer and seller with

22| honesty and fairness and shall disclose all known facts

23| materially affecting the value of the property in residential
24| transactions to both the buyer and seller., A transaction

25| broker may keep the i1dentity of a buyer or seller confidential

26| if requested to do so by the buyer or seller. The broker's

27| role of as a transaction broker must be fully described and
28| disclosed 1in writing to the buyer and seller.
29 (1) "Single agent” means a broker who represents, as a

30| fiduciary, either the buyer or seller but not both 1n the same

3
3
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1| transaction. The role of a single agent must be fully

2| described and disclosed 1n writing to the buyer or seller.

3 {4) "First substantive contact" meansg the first

4| face-to-face contact between a licensee and a buyer, a seller,

the agent of a buyer or seller, or a transaction broker

5
6| working with a buyer or seller or, in the case of written
7

communications, prior to the execution of any other

8| property-specific legally required written disclosures. Thas

9| chapter does not require a licensee to provide any wratten

10{ notice to property owners whose properties are being shown for

11] the first time by the licensee.

12 Section 2. Section 475.0125, Florida Statutes, 1s

13| created to read:

14 475.0125 Legislative presumption of transaction-broker
15| relationship.——

16 (1) The Legislature finds that the public will best be
17| served through a complete understanding and a statement of the
18| public's legal and working relationships with real estate

19| brokers and salespersons. Through this full understanding of
20| agency relationships, the public can engage real estate

21§ brokers and salespersons on mutually acceptable terms and

22| conditions, The Legislature finds that, in order to eliminate
23| confusion and to provide for a better understanding on the

24| part of the public, a presumption of agency relationship of a
25| real estate agent should be declared.

26 {2} It is presumed for purposes of this chapter that a
27| real estate broker or salesperson acts i1n the capacity of a

28| transaction broker as defined in this chapter and must perform
29| the duties of a transaction broker under this chapter unless

30| another relationship with the customer, buyer, or seller 1s

31| created under a written agreement with the broker or
4
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1] salesperson. If another relationship 1s created between the

21 buyer, seller, or customer and the broker or salesperson, the
3| duties and obligations of that relationship are as specified

4] 1n the contract and according to the requirements of this

S| chapter regarding agency relationships. When engaged in any of
6| the activities enumerated in part I of this chapter, a broker
7| or salesperson may act in any transaction as a single agent,

8| dual agent, or transaction broker. The broker or salesperson

9| duties and obligations arising from these relationships must
10] be disclosed according to the terms of this chapter. A

11| customer, buyer, or seller may enter into written contracts

12| with any broker or salesperson which prescribe duties,

13{ obligations, or responsibilities that are in addition to those
14| specified i1n this chapter.

15 Section 3. Section 475.015, Florida Statutes, 1s

16| created to read:

17 475.015 Disclosed-dual-agent reguirements.-—-

18 {1) A real estate broker may act as a disclosed dual
19] agent only with the written consent of all parties. A party's
20| consent is presumed 1f that party signs an agreement that

21| contains the following:

22 {a) A description of the situation or circumstances

23| during representation of a client in which the real estate

24| broker will serve as a disclosed dual agent.

25 (b) A statement that, in serving as a disclosed dual
26| agent, the real estate broker represents two or more clients
27| whose interests are adverse and that the agency duties are

28| limited.

29 {c) A statement that the disclosed dual agent may

30| disclose any i1nformation to one party that the agent gains

31
5
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1| from the other party 1f that i1nformation 1s relevant to the

2| transaction, except:

3 1. To the buyer that the seller will accept a price

4| less than the asking or listed price, unless otherwise

5| instructed by the seller;

6 2. To the seller that the buyer will pay a price

7| greater than the price submitted in a written offer to the

8} seller, unless otherwise instructed by the buyer:;

9 3. The motivation of any party, i1f adverse to the

10| party's interest, for selling, buying, or leasing a property,
11| unless otherwise instructed by the respective party: or

12 4. That a seller or buyer will agree to financing

13| terms other than those offered.

14 (d) A statement that the client may choose to consent
15| or not consent to the disclosed dual agency.

16 (e) A statement that the consent of the client has

17| been given voluntarily and that the agreement has been read
18| and understood.

19 {2) A cause of action may not be brought on behalf of
20| any person against a disclosed dual agent for making

21| disclosures permitted or required by this chapter, and the
22{ disclosed dual agent does not terminate any real estate broker
23| agency relationship by making disclosures permitted or

24| required by this chapter.

25 {3} In a disclosed-dual-agent situation, each client
26| and the real estate broker and 1ts associated licensees are
27| considered to possess only actual knowledge and information.
28| There 18 no imputation of knowledge or information by

29| operation of law among or between the clients, the real estate
30| broker, or its associated licensees,

31

6
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1 (4) A disclosed dual agent has no duty to conduct an

2| i1ndependent inspection of or to discover latent defects in the
3| property. This section does not limit the obligation of a

4| buyer to inspect the physical condition of the property.

5 (5) A disclosed dual agent has no duty to disclose any
6§ fact or suspicion concerning the property, including, but not
71 limited to, any fact or suspicion that the property was, or

8| was at any time suspected to have been, the site of a hemicide
9| or other felony or a suicide, which 1f known by a party might
10| cause that party to suffer adverse psychological effects.

11| Such a fact or suspicion 1s not a material fact that must be
12| disclosed 1n a real estate transaction, A cause of action may
13| not arise against an owner of real estate or a real estate

14| licensee for the failure to disclose such a fact or suspicion
15y to the transferee.

16 (6) This section does not alter or eliminate the

17| responsibility of a broker, as set forth in this part, for the
18| conduct and actions of a salesperson who 1s operating under

19| the broker's license.

20 Section 4. Section 475.016, Florida Statutes, 1s

21| created to read:

22 475.016 Transaction-broker requirements.--
23 (1) A transaction broker shall:
24 (a) Perform the terms of any written or oral agreement

25| made with any party to the transaction,

26 (b) Exercise reasonable skill, care, and diligence as
27| a transaction broker, i1ncluding, but not limited to:

28 1. Presenting all offers and counteroffers in a timely
29] manner regardless of whether the property 1s subject to a

30) contract for sale or lease or letter of intent unless

31
7
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otherwise provided in the agreement between the party and the

transaction broker.

w N

2. Advising the parties regarding the transaction and
4| suggesting that such parties obtain expert advice as to

5| material matters about which the transaction broker knows but
6| the specifics of which are beyond the expertise of the

7| transaction broker.

8 3. Accounting 1in a timely manner for all money and

9| property received.

10 4. Keeping the parties informed regarding the

11| transaction.

12 5. Assisting the parties in complying with the terms
13| and conditions of any contract.

14 6. Informing the parties that as seller and buyer they
15§ are not vicariously liable for any acts of the transaction

16| broker.

17 {2) The following information must not be disclosed by
18] a transaction broker without the informed consent of the party
19} or parties who disclosed the 1nformation to the broker:

20 (a) That a buyer is willing to pay more than the

21| purchase price or lease rate offered for the property.

22 (b) That a seller 18 willing to accept less than the
23| asking price or lease rate for the property.

24 (c) What the motivating factors are for any party

25| buying, selling, or leasing the property.

26 {d) That a seller or buyer wi1ll agree to financing

27| terms other than those offered.

28 (e} Any material information about the other party

29| unlesgs disclosure 1s required by law or unless failure to

30} disclose the information would constitute fraud or dishonest

31| dealing.
8
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1 (3} A transaction broker has no duty to conduct an
2| independent inspection of or to discover latent defects 1in the
3| property. This section does not limit the obligation of the
4| buyer to inspect the physical conditicn of the property.

5 (4) A transaction broker has ro duty to conduct an

61 i1ndependent 1investigation of the buyer's financial condition.
7 (5) A transaction broker may, without breaching any

8| obligation or responsibility:

9 (a) Show alternative properties that are not owned by
10| the seller or landlord to a prospective buyer or tenant.

1" (b) List competing properties for sale or lease.

12 (c) Show properties i1n which the buyer or tenant :is
131 interested to other prospective buyers or tenants.

14 (d) Serve as a single agent, subagent, or dual agent
15| for the same er for different parties in other real estate

16| transactions.

17 (6) There shall be no imputation of knowledge or

18| i1nformation between any party and the transaction broker or
19| among persons within an entity engaged as a transaction
20| broker.

21 (7) Any fact or suspicion concerning the property,
22| 1including, but not limited to, any fact or suspicion that the
23| property was, or was suspected to have been, the site of a

24| homicide or other felony or a suicide, which 1f known by a
25| party might cause that party to suffer adverse psychological
26| effects 1s not a material fact that must be disclosed in a
27| real estate transaction. A cause of action may not arise

28| against an owrer of real estate or a real estate licensee for
29| the failure to discleose such a fact or suspicion to the
30| transferee.

31
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1 {B) A transaction broker may cooperate with other

2| brokers; however, this cooperation does not create an agency
3| or subagency relat:onship.

4 (9) A transaction broker may act as a single agent

S| whether on behalf of a buyer or seller or may act as a

6| disclosed dual agent 1n separate transactions as long as the
7| requirements of this chapter governing disclosure are met.

8 (10) This section does not alter or eliminate the

9] reaponsibility of a broker, as set forth in this part, for the
10| conduct and actions of a salesperson who 1s operating under
11| the broker's license.

12 Section 5. Section 475.0!'7, Florida Statutes, 1is

13! created to read:

14 475.017 Single-agent requirements.--
15 (1) A real estate broker who represents a seller:
16 {a) Shall perform the terms of the brokerage agreement

17| between the seller and the broker.

t8 (b) Shall promote the interests of the seller by

19| exercising agency duties, 1including:

20 1. Seeking a sale at the price and terms stated in the
21| brokerage agreement or at a price and terms acceptable to the
22| seller, except that the licensee 1s not obligated to seek

23| additional offers to purchase the property while the property
24| 1s subject to a contract of sale unless the brokerage

25| agreement so provides.

26 2. Presenting, 1n a timely manner, all offers to and
27] from the seller, even when the property 1s subject to a

28| contract of sale, unless the brokerage agreement provides

29| otherwise.

30

3
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1 3. Advising the seller to obhtain expert advice on

2| material matters that are beyond the expertise of the

3| licensee.

4 4. Accounting, 1r a timely manner, for all money and
5| property received.

6 (c) Has an obligation to preserve confidential

7| information that the seller provides during the course of the
8| relationship and that would have a negative impact on the

9| seller's real estate transaction unless:

10 1. The seller to whom the 1nformation pertains grants
11| consent to disclose the information;

12 2. Disclosure by tne broker of the i1nformation 1is

13| required by law;

14 3. The information is made public by or becomes publ:ic
15| through a source other than the licensee; or

16 4. Dirsclosure 1s necessary to defend the licensee

17| against an accusation of wrongful conduct 1in a proceeding

18| before the commission, before a professional committee, or

19| before any court of this state, or in any administrative

20| proceeding.

21 {(d) May, without breaching any duty te the client,

22| promote alternative properties that are not owned by the

23| seller to prospective buyers and may list competing properties
24| for sale.

25 (e) Also has the duty to a buyer to treat all

26| prospective buyers honestly, may not knowingly give false

27| i1nformation, and shall disclose 1n a timely manner to a

28| prospective buyer all known material facts pertaining to the
29| condition of a residential property. A real estate broker 1is

30§ not liaple to a buyer for prov.ding false 1nformation to the

31| buyer 1f the false informatien was provided to the real estate

‘1
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broker by the seller-client and the real estate broker did not

know that the information was false.

w N

(f) Has no duty to conduct an independent inspection

4| of or to discover latent defects 1in the property. This

5] section does not limit the obligation of a buyer to inspect

6| the physical condition of the property. A cause of action may
7| not arise on behalf of any person against a real estate broker
8| for reveal:ing information in compliance with this chapter.

9 {(2) A real estate broker who represents a buyer:

10 {(a) Shall perform the terms of the brokerage agreement
11| between the buyer and the broker.

12 {b) sShall promote the interests of the buyer by

13| exercising agency duties 1ncluding:

14 1. Seeking a property at a price and terms specified
15| by the buyer, except that the licensee 1s not obligated to

16| seek other properties for the buyer while the buyer 13 a party
17] to a contract to purchase that property unless the brokerage
18| agreement so provides.

19 2. Pregenting, 1n a timely manner, all cffers to and
20| from the buyer.

21 3. Disclosing to the buyer known facts pertaining to
22| the condition of residential property.

23 4. Advising the buyer to obtain expert advice on

24| material matters that are beyond the expertise of the

25| licensee.

26 S. Accounting, 1n a timely manner, for all money and
27| property received.

28 {c) Has no duty to conduct an independent inspection
29} of or to discover latent defects in the property. This

30| section does not limit the obligation of a buyer to inspect

31| the physical condition of the property.

12
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1 {d) Has an obligation to preserve confidential

2| i1nformation that the buyer provides during the course of the

3| relationship and that would have a negative 1mpact on the

4| buyer's real estate transaction unless:

5 Y. The buyer to whom the information pertains grants

6| consent to disclose the information:

7 2. Disclosure of the information by the broker 1is

81 required by law;

g 3. The information 1s made public by or becomes public
10] through a source other than the licensee; or

11 4. Disclosure 1s necessary to defend the licensee

12| against an accusation of wrongful conduct 1n a proceeding

13| before the commission, before a professional committee, or
14| before any court of this state, or in any administrative

15| proceeding.

16 {e} May, without breaching any duty or obligation,

17| promote other properties 1n which the buyer 1s interested to
18| other buyers who might also be clients of the real estate

19| agent.

20 (f) 1Is not liable to a seller for providing false

21| i1nformation to the seller 1f the false information was

22| provided to the real estate broker by the real estate broker's
23| buyer-client and the real estate broker did not know that the
24! information was false. A cause of action may not arise on

25| behalf of any person against a real estate broker for

26| revealing information 1in compl:iance with this chapter.

27 (3) A real estate broker who represents eirther a buyer
28| or a seller has no duty to disclose any fact or suspicion

29| concerning the property, including, but not limited to, any

30| fact or suspicion that the property was, Or was at any time

31| suspected to have been, tne site of a homicide or otner felony
13
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1| or a suicide, which 1f known by a party might cause that party
2| to suffer adverse psychological effects. Such a fact or
3] suspicion 1s not a material fact that must be disclosed 1n a
4] real estate transaction. A cause of action may not arise
5| against an owner of real estate or a real estate licensee for
6| the failure to disclose such a fact or suspicion to the

7; transferee,

8 (4) In a single-agent relationship, the client or

9! clients and the real estate broker and 1ts associated

10] licensees are considered to possess only actual knowledge and
11} information. There 1s no imputation of knowledge or

12} information by operation of law among or between the clients,
13| the real estate broker, or 1ts associated licensees.

14 {5) This section does not alter or eliminate the

15| responsibilaty of a broker for the conduct and actions of a
16| salesperson operating under the broker's license.

17 Section 6. Section 475.15, Florida Statutes, 1s

18| amended to read:

19 475.15 Reglstration and licensing of general partners,
20| members, officers, and directors of a firm.~-Each partnership
21| or corporation which acts as a broker shall register with the
22| commission and shall renew the licenses or registrations of
23| 1ts members, officers, and directors for each license period.
24| The-regrstfatron-sf-a-partnershrp-:s-canceied-auntomatscaliy
25| durrng-eny-perzod-of-trme-that-the-ircense-or-regratracton-of
26| any-one-or-more-of-irts-pareners-rs—not-rn-forecesr However, 1f
27| the partnership 18 a limited partnership, only the general
28| partners must be licensed brokers or brokerage corporations
29| registered pursuant to this part. If the license or

30| registration of at least one active broker member 1s not in

N

14
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1| force, the registration of a corporation or partnership 1s
2| canceled automatically during that period of time.
3 Section 7. Paragraphs (a) and {q) of subsection (1) of
4| section 475.25, Florida Statutes, are amended, paragraph (t)

5] 1s added to that subsection, and subsection (4) 1s added to

6| that section, to read-

7 475.25 Discipline.--

8 (1) The commission may deny an application for

9| licensure, registration, or permit, or renewal therecf; may

10| place a licensee, registrant, or permittee on probation; may
11| suspend a license, registration, or permit for a period not

12] exceeding 10 years; may revoke a license, registration, or

13| permit; may impose an administrative fine not to exceed $1,000
14| for each count or separate offense; and may i1ssue a reprimand,
15 and any or all of the foregoing, 1f 1t finds that the
16| licensee, registrant, permittee, or applicant:
17 (a) Bas violated any provision of s. 455.227(1) or of
18| s. 475.42. However, licensees are exempt from s.

19| 455.227(1)(1).

290 (g)'. Has failed i1n a single agency to give written

21| disclosure 1in a sale, exchange, purchase, or lease of real

22| property or any interest in real property to the party for

23} whom the licensee 1S not an agent revealing that the broker is

24| an agent of another party. The disclosure must be given at the

25| first substantive contact.

26 2. Has failed 1n a single agency to perform any duty

27| specified 1n s. 475.017. net:rce-to-aii-partres-to-a-sater

28| exchangey-purchase;-or-iease-of-reai-praparty-or-any-rnterese
29| sm-remi-prepertyr;-revealrng-the-party-or-partres-for-whom-tne

30| itrcensee-rs—an-agentr--Brsciosure—to-the-party-for-whom-tne

31| treenses—rs-an-agent-must-be-made-at-or-before-the-tsme-an

15
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1| agreement-for-representatron-ta-entersd-rntor-DBrsctesure-to

2| the-party~-for-whem-the-lrcensee-:rs-not-an-agent-must-be-made

3| at-the-trme-of-the-£rrst-substantrve-contacts

4 3.2+ Has failed in a dual agency to obtain the

5| informed written consent of all parties to a sale, exchange,

6| purchase, or lease of real property or any interest in real

7| property that the licensee intends to operate as a disclosed

8| dual agent. Unless all parties to the transaction grant their
9] written informed consent prior to or at the time of

10| formalization of the dual agency by the licensee, the licensee
11| shall be deemed to be an undisclosed dual agent. The licensee
12| must i1nform all parties that the licensee 1s acting as agent
13| for all parties and of the effect of dual agency, including,
14| but not limited to, the fact that, by consenting to the dual
15| agency relationship, the parties are giving up their rights to
16| the undivided loyalty of the licenseer-as-reguired-by-the

17| rutes-of-the-commrssion, When single agency exists, the

18| licensee may change to a disclosed dual agent by making full
19| written disclosure to and obtaining the informed written

20| consent of all the parties. Written consent of the parties may

21| be obtained at the time of entry of the listing agreement or

22} agreement for representation whether the agent 1s acting as a

23| buyer agent, dual agent, or transaction broker. & disclosed

24| dual agent may not disclose among other items:

25 a. To the buyer that the seller will accept a price
26] less than the asking or listed price, unless otherwise

27| 1nstructed :n-writemg by the seller;

28 b. To the seller that the buyer wi1ll pay a price

29| greater than the price suomitted in a written offer toc the

30] seller, unless otherwise instructed sn-wrrtrng by the buyer;

31
16
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1 c. The motivation of any party, 1f adverse to the

2] party's interest, for selling, buying, or leasing a property,

3| unless otherwise instructed sm-wrrtang by the respective
4| party; or

S d. That a seller or buyer will agree to financing
6] terms other than those offered,.

7 4. Has failed 1n a dual agency to perform any duty

8| specified in s. 475.015.

9 5.3 Has failed 1in a transaction brokerage capacity to
10| give written notice to all parties to a sale, exchange,

11| purchase, or lease of real property or an interest in real

12| property prior to or at the time of the licensee becoming a

13| transaction broker or first substantive contact, whichever

14| occurs first, of the licensee's role as a transaction broker.

15| Unless the buyer and seller are given written notice prior to

16| the licensee's acting i1n a transaction brokerage capacity, the
17| licensee 1s deemed to be an agent of either the buyer or

18| seller, or both. The licensee shall treat the buyer and seller
19| honestly and fairly and shall disclose all known facts

20| mater:ally affecting the value of the property 1n residential

21| transactions to both the buyer and seller.

22 6. Has failed while acting as a transaction broker to

23| perform any duty specified in s. 475.016.

24
25| For the purposes of this paragraph, the payment or promise of
26| payment of compensation to a licensee does not determine

27| whether an agency or transactional brokerage relationship has
28| been created between any licensee and a seller, landlord,

29| buyer, or tenant. The commission shall implement this

30| paragraph by rule. For-purpcses-of-thras-paragrapnr-the

31| comm:isszon-shati-aiso-define-by-rule-forms-for-ageacy

17
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1} drsctosurer-Fhe-forma-provrded-for-rn-thrs-rute-shati-be

2| wrrtten-rn-pipsn-tanguage-and-shaii-provrde-to-the-buyer-or

3| seitier-or-bothr-as—approprrater—an-explanatron-of-the-agency
4| retatronships—-and-shaii-offer-the-buyer-or-setiter-or-both-the
S| expritert-right-to-chosse-or-refuse-among-these-agency

6| retatronahrpsc

7 (t) Has violated any standard for the development or

8| communication of a real estate appraisal or has violated any

9 other provision of the Uniform Standards of Professional

10} Appraisal Practice, as defined in s. 475.611, as approved and

11| adopted by the Appraisal Standards Board of the Appraisal

12| Foundation, as defined 1n s. 475.611. This paragraph does not

13| apply to a real estate broker or salesperson who, 1in the

14| ordinary course of business, performs a comparative market

15| analysis or makes an evaluation of real estate. However, this

16| opinion of value may not be referred to or construed as an

t7] appraisal.

18 (4) If the commission makes a finding under this

197 section of a failure to disclose and the person who failed to

201 disclose has not previously been found to have violated this

21 section, the commission may impose only an administrative fine

22| 1in an amount not to exceed $100 for each count or separate

23| offense, or may 1issue a reprimand for failure to disclose, if:

24 {(a) There 18 no showing of intentional failure to

25| dasclose; and

26 {(b) The failure to disclose has not been a

27| contributing factor tkat caused harm to any consumer.

28 Section 8, Section 475.256, Florida Statutes, 1s
29| created to read:

30 475 256 Abrogation of common law agency.--It 1s the

31| intert of the Legtislature that the dut.es and responsibilities

18
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1| of brokers as agents or transaction brokers as set forth in
2| this chapter abrogates and supersedes the duties and

3| responsibilities of agents and transaction brokers under the
4| common law. This abrogation of agency law applies only to

5] persons licensed under part I of this chapter while they are
6] performing the duties of a real estate broker or transaction
7] broker on behalf of any buyer, seller, or other party to a

8| real estate transaction. This abrogation does not limit or

9| extinguish any civil cause of action based on a breach of the
10| duties and responsibilities of agents and transaction brokers
11| set forth in this chapter, nor does this abrogation limit or
12| extinguish any civil remedy 1n law or equity that i1s based on
13| a breach of the duties and responsibilities of agents and

14| transaction brokers set forth in this chapter.

15 Section 9. Section 475.257, Florida Statutes, 18
16! created to read-

17 475.257 Facsimile signatures or writing
18] accepted.--When any act performed under this chapter must be
19] performed in writing or acknowledged with a signature, the

20) provision of an instrument or writing by electronic means or
21| facsimile, including a signature transmitted by electronic

22} means or facsimile, 1s binding and sufficient.

23 Section 10, Sect.on 475.258, Florida Statutes, 1is

24) created to read:

25 475.258 Disclosure to agent, broker, or transaction
26| broker authorized.--In any disclosure of agency or transaction
27| brokerage performed under this chapter, disclosure by an

28] agent, broker, or transaction broker to the agent, broker, or
29{ transaction broker representing or workilng with another party

30| 1s sufficient and satisfies the disclosure requirements.

N
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1 Section 11. Section 475.259, Florida Statutes, 1s

2| created to read:

3 475.25% Ministerial acts not a violation.--A real

4] estate broker who 1s engaged by any buyer or seller in a real
5| estate transaction or engaged by any buyer or seller as a

6) transaction broker may provide assistance to any party to the
71 transaction by performirg ministerial acts such as preparing

8| and conveying offers; preparing, completing, and conveying

9| contracts for the sale, lease, exchange, or other conveyance
10| of real property or any interest 1in real property; and

11| providing 1nformation and assistance concerning professional
12} services that are not related to real estate broker services.
13| The performing of ministerial acts does not violate the real
74| estate broker agreement or transaction broker agreement with a
15| buyer or seller nor does the performing of ministerial acts

16| form a transaction brokerage or agency agreement.

17 Section 12. Section 475.26%, Florida Statutes, 1is

18| created to read:

19 475.261 Duties of broker.--This part does not relieve
20| any licensee from the duty to act with reasonable skill, care,
21| and diligence while performirg the duties of a real estate

22| broker, salesperson, or transaction broker on behalf of any

23| buyer, seller, or other party to a real estate transaction.

24 Section 13. Subsections (2), (6), and (7) of section
25| 475.451, Florida Statutes, are amended to read:

26 475.4517 Schools teaching real estate practice.--

27 (2) An appl:icant for a permit to operate a proprietary
28| real estate school, to be a chief administrator of a

29{ proprietary real estate school or a state institution, or to

30! be an instructor for a proprietary real estate school or a

31| state institution must meet the qualificat.ons for practice
20
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1] set forth in 8. 475.17(1) and the following minimal

2| requirements:

3 {a) "School permaitholder™ means the rs-defined-as-that
4| 1individual who 13 responsible for directing the overall

5| operation of a proprietary real estate school. A school

6| permitholder He must be the holder of a license as a broker,

7| either active or voluntarily 1inactive, or must have passed an
8| instructor's examination administered by the department. A

9| school permitholder who 1s actively engaged in teaching must

10} also meet the requirements for of a school instructor tf-he-zs
11| mactrvelty-sngaged-zn-teachzng.

12 (b) "Chief administrative person" means the rs-def:rned
13| as-that individual who is responsible for the administration
14 of the overall policies and practices of the institution or

15| proprietary real estate schocl., A chi:ef administrative person

16| who is actively engaged 1n teaching He must also meet the

17| requirements for of a school instructor :f-he-zs-actrvely

18| engaged-:n-teachang.

19 (c) "Schoel ingtructor” means an rs-defrned-as-that
20( individual who aetxvety 1nstructs persons in the classroom 1n

21| noncredit college courses i1n a college, university, or

22| community college or courses in an area vocational-technical

23| center or proprietary real estate school.

24 1. Before commencing to provide such instruction, the

25| applicant rnatruct-noneredre-coliege-courses-rn-a-cotiegesy
26| umrversrtyr-or-community-coliteges-or-conrses—tn-an—-aresa
27| technical-center-sr-proprietary-reat-estate-schoots-he must

28 certify his or her competency and obtalin an 1nstructor's

29| permit by meeting-one-of-the-folrlewrng-requrrements:

30 a. Holding Heid a bachelor's degree 1in a

33| busiress-related subject, such as real estate, finance,
21
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1| accounting, business administration, or 1tg equivalent and
2| holding heid a valid broker's license in this state;=

3 b. Holdlng Hoid a bachelor's degree, having have

4| extensive real estate experience, as defined by rule, and

5| holding hoid a valid broker's license 1in this state; or=s

6 c. Passing Pass an instructor's examination

7| administered by the Division of Real Estate.

8 2. Any requirement by the commission for a teaching
9| demonstration or practical examination must apply to all

0f school instructor applicants.

11 3. The department must renew an instructor's permit

12| upon receipt of a renewal application and fee. The renewal

13] application must include proof that the permitholder has,

14| since the issuance or renewal of the current permit, Every

15| second-yeary-each-tnstructor-must-recertrfy-hrs—competency-by
16| presenting—-to-the-comurssion-evidence-of-hes-havrng

17| successfully completed a minimum of 15 classroom hours of

18| 1nstruct:ion in real estate subjects or instructional

19| techniques, as prescribed by the commission. The commission

20! shall adopt rules providing for the renewal of instructors'

21| permits at least every 2 years. Any permit that 18 not renewed

22| at the end of the permit period established by the department

23| automatically reverts to involuntarily inactive status.

24
25| The department may require an applicant to submit names of
26| persons having knowledge concerning the applicant and the

27| enterprise; may propound interrogatories to such persons and
28] toc the applicant concerning the character of the applicant,
29| 1including the taking of fingerprints for processing through

30| the Federal Bureau of Investigation; and shall make such

31} investigation of the applicant hrm or the school or
22
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1 1nstitution as 1t considers may-deem necessary to the grantcing
2| of the permit. If an objection 1s filed, 1t must shaii be

3| considered in the same manner as objections or administrative
4| complaints against other applicants for licensure by the

5| department.

6 (6) Any course prescribed by the commission as a

7] condition precedent to any person's becoming initially

8] licensed as a salesperson may be taught in any real estate

91 school througn the use of a video tape of instruction by a

10| currently permitted :rcensed instructor from any such school.
11| The commission may require that any such videotaped video-tape
12| course have a single session of live instruction by a

13| currently permitted irecensed instructor from any such school;
14) however, this requirement must sha*l not exceed 3 classroom

15| hours. All other prescribed courses, except the continuing

16| education course required by s. 475.182, must shet} be taught
17| by a currently permitted t:rcensed school instructor who 1s

18| personally 1n attendance at such course. The continulng

19| education course required by s. 475.182 may be taught by an

20| equivalent correspondence course; however, any such

21| correspondence course must of-~correspendence-shaii-be-requrred
22} ¢e have a final examination that 1sy prepared and administered
23} by the school 1ssuing the correspondence course. The

24§ continuing education requirements provided in this section or
25| provided 1n any other section 1n this chapter do not apply

26| wieh-respeet to any attorney who 13 otherwise qualified under
27| the-provisrons-of this crapter.

28 (7) Any person nolding a school instructor permit on
29| October 1, 1983, 1s exempt from the rnstructor examination

30} requirements of paragraph (2)(c¢) as long as the person he

31

23
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1| continuously holds such a permit and complies with all other
2| requarements of this chapter.

3 Section 14. Subsection (6) 1s added to section

4| 475.452, Florida Statutes, to read:

5 475.452 Advance fees; deposit; accounting; penalty:
6| damages.--

7 {6) A broker auctioning real property for a seller may

8| receive payment for anticipated expenses in advance of the

9| auction only 1n accordance with a written agreement previcusly

10| concluded between the broker and the seller. A broker may

11} receive funds 1n advance of the auction only in accordance

12} with the requirements of this section applicable to advance

13| fees for the listing of real property.

14 Section 15. Section 475.6145, Florida Statutes, is

15| created to read:

16 475.6145 Seal.--The board shall adopt a seal by which

17| 1t shall authenticate 1ts proceedings, records, and acts.

18| Copies of the proceedings, records, and acts of the board, and
19| certificates purporting to relate the facts concerning such

20| proceedings, records, and acts, which are signed by the board

21| chair, the custodian of such records, or any other person who

22| 1s authorized to make such certification and which are

23| authenticated by the seal, are prima facie evidence of the

24| board's proceedings, records, and acts 1in all the courts of

25] this state.

26 Section 16. This act shall take effect October 1,

279 1996.

28
29
30

31

24
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2 SENATE SUMMARY

3 Amends provis:ions relating to the regulation of real
estate transactions. Amends definitions. Provides a

4 legislative presumption that a real estate broker or
salesperson acts as a transaction broker unless a

5 different relationship 1s specified i1n writing. Provides
requirements with respect to disclosed dual agents.

6 Provides requirements for transaction brokers. Eliminates
the automatic cancellation of the registration of a real

7 estate broker partnership upon the lapse 1n licensure or
registration of any of i1ts partners. Revises a ground for

8 disciplinary action. Revises discipl:inary provisions with
respect to single agency, dual agency, and transaction

9 brokerage. Provides that violations of certain standards
of the Appraisal Foundation are grounds for the Florida

10 Real Estate Commission to deny, revoke, or suspend the
license of, or to fine, real estate brokers or

m salespersons. Provides a penalty for failure to disclose.
Provides for abrogating the common law of agency with

12 respect to ch. 475, F.S. Authorizes the use of facsimile
signatures or wrlting. Provides that certain disclosures

13 to an agent, broker, or transaction broker satisfy the
disclosure requlirements of the chapter, Provides that

14 certain ministerial acts performed by a real estate
broker do not form a transaction brokerage or agency

15 agreement. Provides for duties of a broker. Revises
provisions relating to the permitting of instructors for

16 proprietary real estate schocls or state institutions.
Provides permit renewal requirements. Provides

17 restrictions applicable to advance fees for brokers
auctioning real property. Provides for a seal for the

18 Florida Real Estate Appraisal Beoard to use in
authenticating 1ts proceedings, records, and acts.

19

20

21

22

23

24

25

26

27

28

29

30

31
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BY the committee on Governmental Reform and Oversight and
Senator Childers

302-2147-96

1 A bill to be entitled

2 An act relating to real estate sales; amending
3 s. 475.01, F.S.; redefining the terms

4 "fiduciary,” "disclosed dual agent,”

5 "transaction broker," and "single agent" and

6 defining the term "first substantive contact"

7 with respect to real estate brokers and

8 salespersons; creating s. 475.012, F.S.:

9 providing legislative findings and intent on

10 presumption of transaction broker relationship,
11 creating ss. 475.015, 475.016, 475.017, F.S.;
12 providing requirements with respect to

13 disclosed dual agents, transaction brokers, and
14 single agents, respectively; prohibiting

15 certain causes of action; amending s. 475.15,
16 F.S.; eliminating a provision that requires the
17 automatic cancellation of the registration of a
18 real estate broker partnership upon the lapse
19 1n licensure or reglstration of any of 1ts

20 partners; amending s. 475.25, F.S.; revising a
21 ground for disciplinary acticn to exempt

22 l:censees from the reporting of certain

23 violators; revising disciplinary provisions
24 with respect to single agency, dual agency, and
25 transaction brokerage, for which there are
26 penalties; providing that violations of certain
27 standards of the Appra:sal Foundation are
28 grounds for the Florida Real Estate Commission
29 to deny, revoke, or suspend the license of, or
30 to fine, real estate brokers or salespersons;
KR providing a penalty for failure to disclose;

1
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1 creating s. 475.256, F.S.:; providing for the

2 abrogation of common law agency with respect to
3 pt. I of ch. 475, F.S., relating to real estate
4 brokers, salespersons, and schools; creating s.
5 475.257, F.S.; authorizing the use of

6 electronic or facsimile signatures or writing;
7 creating s. 475.258, F.S.; providing that

8 certain disclosure to an agent, broker, or

9 transaction broker 1s deemed to satisfy the
10 disclosure requirements of pt. I of ch. 475,
1 F.S.; creating s. 475.259, F.S.; providing that
12 certain ministerial acts performed by a real

13 estate broker are not to be construed as
14 forming a transaction brokerage or agency
15 agreement; creating s. 475.261, F.S.; providing
16 clarification with respect to duty of broker to
17 act with reasonable skill, care, and diligence;
18 amending s. 475.451, F.S.; revising provisions
19 relating to the permitting of instructors for
20 proprietary real estate schools or state
21 institutions, providing permit renewal
22 requirements; amending s. 475.452, F.S.;
23 providing restrictions applicable to advance
24 fees for brokers auctioning real property;
25 creating s. 475.6145, F.S.; providing for a
26 seal for the Florida Real Estate Appraisal

27 Board to authenticate 1ts proceedings, records,
28 and acts; amending s. 475.624, F.S.; revising a
29 ground for disciplinary action; providing an

30 effective date.

3

2
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1| Be 1t Enacted by the Legislature of the State of Florida:

3 Section 1. Paragraphs (1), (]), (k), and (1) of
4| subsection (1) of section 475.01, Florida Statutes, are

5| amended, and paragraph (o) 1s added to that subsection, to

6( read:

7 475.01 Definitions.--

8 (1) As used in this part:

9 (1) "Fiduciary™ means a broker in a relationship of

10| trust and confidence between that broker as agent and the

11| seller or buyer as principal. The duties of the broker as a
12| fiduciary are loyalty, confidentiality, obedience, full

13| disclosure, and accounting, and the duty to use reasonable

14| skill, care, and diligence.

15 (3) "Disclosed dual agent" means a broker who works as
16| an agent for both the buyer and seller. The broker must

17| obtain the informed consent in writing of all parties to the
18| transacticn to be a disclosed dual agent. The role of a

19| disclosed dual agent must be fully described and disclosed in

20} writing to the buyer and seller. The disclosed dual agent has

21} all the duties of a fiduciary except full disclosure between
22| the buyer and seller.

23 (k) "Transaction broker" means a broker who

24| facilitates a brokerage transaction between a buyer ard a

25| seller. The transaction broker does not affirmatively

26| represent either the buyer or seller as an agent, and no

27| fiduciary duties exist except for the duty of accounting and
28] the duty to use reasonable skill, care, and diligence.

29} However, the transaction broker shall treat the buyer and

30| seller with honesty and fairness and-shati-drsclose-ali-known

31| facts-materraity-affecting-the-vatne-of-the-properety-=n
3
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1| resrdentrai-transactrons-te-both-the-buyer-and-seiier. A

2| transaction broker may keep the identity of a buyer or seller

3] confidential 1f requested to do so by the buyer or seller. The

4| brokeris role of as a transaction broker must be fully

5| described and disclosed in writing to the buyer and seller.

6 (1) "Single agent™ means a broker who represents, as a
7| £iduc:ary, either the buyer or seller but not both ir the same

8| transaction. The role of a single agent must be fully

9| described and disclosed in writing to the buyer or seller.

10 (0) "First substantive contact” means either the first

11| face-to-face contact between a licensee and a buyer, a seller,

12| the agent of a buyer or seller, or a transaction broker

13) working with a buyer or seller or written communications prior

14) to the execution of any other property-specific legally

15] requared written disclosures. Nothing in this chapter 1is

16] intended to reguire a licensee to provide any written notice

17| to property owners whose properties are being shown for the

18| first time by the licensee.

19 Section 2. Section 475.012, Florida Statutes, 1is

20| created to read:

21 475.012 Presumption of transaction broker

22| relationship; legislative findings and intent.--The

23| Legislature finds that the public will best be served by a
24| clear statement of the public's legal and working

25| relationships with real estate brokers and salespersons and
26| that, through an understanding of such agency relationships,
27| the public wi1ll engage real estate brokers and salespersons on
28| terms and conditions that are mutually acceptable. The

29| Legislature also finds that, in order to eliminate confusion

30| and provide for a better understanding on the part of the

31] public 1in real estate transac.ions, a presumption as to the
4
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1| agency relationship of a real estate broker or salesperson

2| should be declared. Therefore, for purposes of this part, 1t
3| shall be presumed that a real estate broker or salesperson 1is
4| acting 1in the capacity of a transaction broker as defined :in

5| and subject to such duties as specified in this part unless

6| another relationship with the buyer, seller, or other customer
7| 1s established pursuant to a written agreement with the broker
81 or salesperson If another relationship 1is established

9| between the buyer, seller, or other customer and the broker or
10| salesperson, then the duties and obligations of that

11| relationship shall be as specified in the contract and as

12| required under the terms of this part regarding agency

13| relationships. When engaged 1n any of the activities

14| requlated under this part, a broker or salesperson may act in
15| any transaction as a single agent, disclosed dual agent, or

16| transaction broker; however, the duties and obligations of the
17| broker or salesperson arising from each such relationship must
18| be disclosed as required by this part. Nothing in this part
19! shall prohibit a buyer, seller, or other customer from

20] entering into a wratten contract with any broker or

21) salesperson which contains duties, obligations, or

22) responsibilities that are 1n addition to those specified in

23| this part for the particular relationship desired.

24 Section 3. Section 475.015, Florida Statutes, 1s

25) created to read:

26 475.015 Disclosed dual agent requirements.--
27 (1) A real estate broker may act as a disclosed dual
28] agent only with the written consent of all parties. Consent
291 of a party 1s presumed 1f the party signs an agreement that
30| contains the following:

3

5
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1 (a) A description of the situation or circumstances,
2| during representation of a client, in which the real estate

3} broker will serve as a disclosed dual agent.

4 {(b) A statement that, in serving as a disclosed dual
5] agent, the real estate broker represents two or more clients
6| whose 1interests are adverse and that the agency duties are

7] limited.

8 (c) A statement that the disclosed dual agent may

9| disclose any information to one party that the agent gains

10| from the other party 1f that information 1is relevant to the
11| transaction, except:

12 1. To the buyer that the seller will accept & price
13| less than the asking or listed price, unless otherwise

14| 1nstructed by the seller;

15 2. To the seller that the buyer will pay a price

16| greater than the price submitted i1n a written offer to the

17| seller, unless otherwise instructed by the buyer;

18 3. The motivation of any party, Lf adverse to the

19| party's interest, for selling, buying, or leasing a property,
20| unless otherwise instructed by the respective party; or

21 4, That a seller or buyer will agree to financing

22| terms other than those offered.

23 {d) A statement that the client may choose to consent
24| or not consent to the disclosed dual agency.

25 (e) A statement that the consent of the client has

26| been given voluntarily ard that the agreement has been read
27| and understood.

28 (2) A disclosed dual agent has the duty to disclose 1in
29| a timely manner to a buyer all personally known facts which
30| materially affect the value of a res:idential property. Facts

31

6
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1| which are readily observable or are known to the buyer do not
2| need to be disclosed.

3 (3) A cause of action may not be brought on behalf of
4} any person against a disclosed dual agent for making

5| disclosures permitted or required by this part, and the

6| disclosed dual agent does not terminate any real estate broker
7| agency relationship by making disclosures permitted or

8| required by this part.

9 (4) In a disclosed dual agent relationship, each

10| client and the real estate broker and i1ts associated licensees
11| are considered to possess only actual knowledge and

12| i1nformation. There 1s no imputation of knowledge or

13{ information by operation of law among or between the clients
14| and the real estate broker and 1ts associated licensees.

15 {5) A disclosed dual agent has no duty to conduct an
16} i1ndependent inspection of or discover latent defects in the

17| property. Nothing in this section limits the obligation of a
18| buyer to 1inspect the physical condition of the property.

19 (6) A disclosed dual agent has no duty to disclose any
20| fact or suspicion concerning the property, including, but not
21} limited to, any fact or suspicion that the property was, or

22) was suspected to have been, the site of a homicide or other

23| felony or a suicide, which 1f known by a party might cause

24| that party to suffer adverse psychological effects. Such fact
25| or suspicion 1s not a material fact that must be disclosed 1in
26| a real estate transaction. No cause of action shall ar:se

27| against an owner of real estate or a real estate licensee for
28} the failure to disclose such fact or suspicion to the

29 transferee.

30 (7) Nothing 1in this section alters or eliminates the

31| responsibility of a broker, as set forth in this part, for the
7
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1j conduct and actions of a salesperson operating under the

2| broker's license.

3 Section 4. Section 475.016, Florida Statutes, 1s

4| created to reagd:

5 475.016 Transaction broker requirements.--

6 {1) A transaction broker shall have the following

7) obligations and responsibilities

8 (a) To perform the terms of any written or oral

9 agreement made with any party to the transaction,

10 {b) To exercise reasonable skill, care, and diligence
11] as a transaction broker, including, but not limited to:

12 1. Presenting all offers and counteroffers in a timely
13] manner regardless of whether the property is subject to a

14| contract for sale or lease or a letkter of intent, unless

15| otherwise provided 1n the agreement entered with the party.
16 2. Advising the parties regarding the transaction and
17| suggesting that such parties obtain expert advice as to

18| materi1al matters about which the transaction broker knews but
19 the specifics of which are beyond the expertise of such

20} broker.

21 3. Accounting 1in a t:imely manner for all money and

22| property received.

23 4. Keeping the parties informed regarding the

24| transaction.

25 S. Assisting the parties 1n complying with the terms
26| and conditions of any contract.

27 6. Informing the parties that as seller and buyer they
28| shall not be vicar:iously liable for any acts of the

29} transaction broker.

30 (c) To disclose i1n a timely manner to both the buyer

31} and seller all personally known facts which materially affect
8
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1| the value of a residential property. Facts which are readily
2| observable or are known to the buyer do not need to be

3] disclosed.

4 (2) The following information shall not be disclosed
5| by a transaction broker without the informed consent of the

6| party or parties disclosing such information to the broker-

7 (a) That a buyer 18 willing to pay more than the

8| purchase price or lease rate offered for the property.

9 {b) That a seller 1s willing to accept less than the
10| asking price or lease rate for the property.

11 (c) What the motivating factors are for any party

12| buying, selling, or leasing the property.

13 {(d) That a seller or buyer will agree to financing

14] terms other than those offered.

15 (e) Any material information about the other party,
16| unless disclosure of such information 1s required by law or
17| failure to disclose such information would constitute fraud or
18| dishonest dealing.

19 (3) A transact.on broker has no duty to conduct an

20| independent inspection of or discover latent defects in the
21] property. Nothing in this section limits the obligation of
22| the buyer to inspect the physical condition of the property.
23 {4) A transaction broker has no duty to conduct an

24| 1ndependent 1investigation of the buyer's financial condition.
25 (5) A transaction broker may do the following without
26| breaching any obligation or responsibility:

27 (a) Show alternative properties not owned by the

281 seller or landlord to a prospective buyer or tenant.

29 (b) List competing properties for sale or lease.

30 (c) Show properties in which the buyer or tenant 1is

31| interested to other prospective buyers or tenants.
9
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1 (d) Serve as a single agent, subagent, or disclosed

2| dual agent for the same or for different parties in other real
3] estate transactions.

4 (6) In a transaction broker relationship, each party

5| and the transaction broker, including all persons within an

6| entity engaged as the transaction broker 1f the transaction

7| broker is an entity, are considered to possess only actual

8| knowledge and information. There 1s no imputation of

9| knowledge or information by operation of law between any party
10| and the transaction broker or between any party and any person
11| within an entity engaged as the transaction broker 1f the

12| transaction broker 1s an entity.

13 (7) A transaction broker has no duty to disclose any
14| fact or suspicion concerning the property, including, but not
15| limited to, any fact or suspicion that the property was, or

16| was suspected to have been, the site of a homicide or other

17| felony or a suicide, which 1f known by a party might cause

18| that party to suffer adverse psychological effects. Such fact
19| or suspicion 15 not & material fact that must be disclosed in
20| a real estate transaction. No cause of action shall arise

21| against an owner of real estate or a real estate licensee for
22| the failure to disclose such fact or suspicion to the

23| transferee.

24 (8) A transaction broker may cooperate with other

25! brokers, and such cooperation does not establish an agency or
26| subagency relaticnship.

27 (9) Nothing in this section prohibits a transaction

28| broker from acting as a single agent, whether on behalf of a
29| buyer or seller, or acting as a disclosed dual agent in

30| separate transactions as long as the requirements of this part

31| governing disclosure are ret.

10
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1 {10) Nothing 1n this section alters or eliminates the
2) responsibility of a broker, as set forth in this part, for the
3] conduct and actions of a salesperson operating under the

4| broker's license.

5 Section 5. Section 475.017, Florida Statutes, is

6| created to read:

7 475.017 Single agent requirements,--—
8 (1) A single agent who represents a seller:
9 {a) Shall perform the terms of the brokerage agreement

10| entered into with the seller.

1" {b) Shall promote the interests of the seller by

12| exercising agency duties, 1including-*

13 1. Seeking a sale at the price and terms stated in the
14| brokerage agreement or at a price and terms acceptable to the
15| seller, except that the licensee 1s not obligated to seek

16| additional offers to purchase the property while the property
17| 1s subject to a contract of sale unless the brokerage

18% agreement so provides.

19 2. Presenting, in a timely manner, all offers to and
20| from the seller, even when the property 1s subject to a

21] contract of sale, unless the brokerage agreement provides

22| otherwise.

23 3. Advising the seller to obtain expert advice on

24| material matters that are beyond the expertise of the

25| licensee.

26 4. Accounting, 1n a timely manner, for all money and
27| property received

28 (c) Has an cbligation to preserve confidential

29| i1nformat.on provided by the seller during the course of the
30| relationship that would have a negative impact on the seller's

31| real estate transaction, unless:

1M
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1 1 The seller to whom the i1nformation pertains grants
2| consent to disclose the information:
3 2. Disclosure of the information by the licensee 1s

4) required by law;

5 3. The 1nformaticn is made public or becomes public

6) from a source other than the licensee, or

7 4. Disclosure 1s necessary to defend the licensee

8| against an accusation of wrongful conduct 1n a proceeding

9| before the commission, a professional comm:ttee, or any court
10{ of this state or 1n any administrative proceeding.

11 (d) Shall be permitted to promote alternative

12| properties not owned by the seller to prospective buyers as
13| well as list competing properties for sale without breaching
14| any duty to the client.

15 {e) Shall treat buyers honestly and may not knowingly
16| give false information. A siagle agent shall also disclose 1n
17 a timely manner to a buyer all personally known facts which
18| materially affect the value of a residential property. Facts
19| which are readily observable or are known to the buyer do not
20| need to be disclosed. A single agent is not liable to a buyer
21| for providing false :information to the buyer 1if the false
22| information was provided to the agent by the seller-client and
23] the agent did not know that the information was false. A
24} cause of action may not arise on behalf of any person against
25| a single agent for revealing information in compliance with
26| this part.

27 (£} Has no duty to conduct an independent inspect:on
28| of or discover latent defects in the property. Nothing 1n
29| this sect:ion limits the obligation of a buyer to inspect the

30| physical condition of the property.

N (2) A single agent who represents a buyer:
12
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1 (a) Shall perform the terms of the brokerage agreement
2| entered into with the buyer.

3 {b) Shall promote the interests of the buyer by

4| exercising agency duties, including:

5 1. Seeking a property at a price and terms specified
6| by the buyer, except that the licensee 1s not obligated to

7] seek other properties for the buyer while the buyer i1s a party
8[ to a contract to purchase that property unless the brokerage
9| agreement so provides.

10 2. Presenting, in a timely manner, all offers to and
11| from the buyer.

12 3, Disclosing to the buyer all personally known facts
13! which mater:ially affect the value of a residential property.
14! Facts which are readily observable or are known to the buyer
15] do not need to be disclosed.

16 4., Advising the buyer to obtain expert advice on

17| mater:al matters that are beyond the expertise of the

18 licensee.

19 5. Accounting, 1n a timely manner, for all money and
20| property received.

21 (c) Has an obligation to preserve confident:ial

22| i1nformation provided by the buyer during the course of the

23| relationship that would have a negative impact on the buyer'’s
24| real estate transaction, unless:

25 1. The buyer to whom the i1nformation pertains grants
26 consent to disclose the information;

27 2. Disclosure of the i1nformation by the licensee 1is
28] required by law;

29 3. The information 1s made public or becomes public

30! from a source other than the licensee; or

31
13
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i 4, Disclosure 1s necessary to defend the licensee
2§ against an accusation of wrongful conduct i1n a proceeding
3| before the commission, a professional committee, or any court
4| of this state or in any administrative proceeding.
S (d) Shall be perm:itted to promote other properties 1in
6| which the buyer 1s interested to other buyers who might also
7| be clients of the agent without breaching any duty or

8| obligation.

9 (e} 1Is not liable to a seller for providing false

10| i1nformation to the seller 1f the false information was

11| provided to the agent by the agent's buyer-client and the

12| agent did not know that the information was false. A cause of
13| action may not arise on behalf of any person against a single
14) agent for revealing information in compliance with this part.
15 (f) Has no duty to conduct an independent 1nspection
16! of or discover latent defects in the property. Nothing in

17| this section limits the obligation of a buyer to inspect the
18| physical condition of the property.

19 (3) A single agent who represents either a buyer or a
20| seller has no duty to disclose any fact or suspicion

21| concerning the property, including, but not limited to, any
22| fact or suspicion that the property was, or was suspected to
23( have been, the site of a homicide or other felony or a

24| suicide, which 1f known by a party might cause that party to
25| suffer adverse psychological effects. Such fact or suspicion
26[ 1s not a material fact that must be disclosed in a real estate
27| transaction. No cause of action shall arise against an owner
28| of real estate or a real estate licensee for the failure to
29| disclose such fact or suspicion to the transferee.

30 (4} 1In a single agent relationship, the client or

31} clients and the real estate broker and 1ts associated
14
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11 licensees are considered to possess only actual knowledge and
2| information. There 1s no imputation of knowledge or

3| information by operation of law among or between the client or
4| clients and the real estate broker and its associated

S| licensees.

6 (5) Nothing in this section alters or eliminates the

7| responsibility of a broker, as set forth in this part, for the
8| conduct and actions of a salesperson operating under the

9| broker's license.

10 Section 6. Section 475.15, Florida Statutes, 1s

11} amended to read:

12 475.15 Registration and licensing of general partners,
13| members, officers, and directors of a firm.--Each partnership
14| or corporation which acts as a broker shall register with the
15| commission and shall renew the licenses or registrations of

161 1ts members, officers, and directors for each license period.
17| Phe-regratratron-sf-a-parenershrp-ta-cancered-auntomatreairty

18| durtng-any-perrod-cf-trme-that-the-ircenae-or-regratratton-of
19| any-one-sr-more—of~rts-partners—-+s-not-rn-forees However, 1if
20| the partnership 1s a lim:ted partnership, only the general

21| partners must be licensed brokers or brokerage corporations

22| registered pursuant to this part. If the license or

23| registration of at least one active broker member 1s not in

24| force, the registration of a corporation or partnership 1is

25| canceled automatically during that period of time.

26 Section 7., Paragraphs (a) and (g) of subsection (1) of
27| section 475.25, Florida Statutes, are amended, paragraph {t)
28| 1s added to that subsection, and subsection (4} 1s added to

29| that section, to read:

30 475 25 Dascipline.--

31

15
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1 {1) The commission may deny an applicat:ion for

2| licensure, registration, or permit, or renewal thereof; may

3| place a licensee, registrant, or permittee on probation; may

4| suspend a license, registration, or permit for a period not

5] exceeding 10 years; may revoke a license, registration, or

6| permit; may impose an administrative fine not to exceed $1,000
7| for each count or separate offense; and may 1ssue a reprimand,
8} and any or all of the foregoing, 1f 1t finds that the

9] l:icensee, registrant, permittee, or applicant.

10 {a) Has vioclated any provision of s. 455.227(1) or of

11] s. 475.42. However, licensees under this part are exempt from

12| the provisions of s. 455.227{(1)(1).

13 (q)1. Has failed 1in a single agency to give written

14| disclosure in a sale, exchange, purchase, or lease of real

15| property or any :interest 1n real property to the party for

16| whom the licensee 1s not an agyent revealing that the broker 1is

17| an agent of another party. The disclosure shall be given at

18] first substantive contact.

19 2. Has failed 1n a single agency to perform any duty

20| specified 1n s. 475.017 not:ce-to-ati-partres-to-a-satey

21| exchangejy-purchase;-or-iease-of-reai-property-or-any-tnterest
22| zm-reai-propertyr-reveatrng-the-party-or-partres-£for-whem-the
23| irecensee-rs-an-agentr——Drsciosure-to-the-parey-£for-whom-the
24| tzcensee-ra-an-agent-must-be-made-at-or-before-tha-trma-an

25| agreement-for-representation-is-entered-rntor-~Bracioaure-te
26| the-parey-for-whom-the-ircensee-=s-not-an-agent-must—-be-made
27| at-the-trme-of-the-frrat-substantrve-contact,

28 3.2v Has failed 1n a dual agency to obtain the

29! informed written consent of all parties to a sale, exchange,
30| purchase, or lease of real property or any interest in real

31| promerty that the licensee 1ntLends to operate as a disclosed

16
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1t dual agent. Unless all parties to the transaction grant the:r
2! written informed consent prior to or at the time of

3] formalization of the dual agency by the licensee, the l:icensee
4| shall be deemed to be an undisclosed dual agent. The licensee
5t must inform all parties that the licensee 1s acting as agent

6] for all parties and of the effect of dual agency, including,

7] but not limited to, the fact tnat, by consenting to the dual

8| agency relationship, the parties are giving up their rights to
9| the undivided loyalty of the licenseer-as-regu:red-by-the

10 rutes—-of-the-commrsszon., When single agency exists, the

11| licensee may change to a disclosed dual agent by making full
12| written disclosure to and obtaining the informed written

13| consent of all the parties. Written consent of the parties

14| may be obtained a- the tire of entry of the listing agreement

15| or agreement for representation whether the agent 1s acting as

16| a buyer agent, disclosed dual agent, or transaction broker. A

17| disclosed dual agent may rot disclose among other .tems:

18 a. To the buyer that the seller will accept a price
19] less than the asking or listed price, unless otherwise

20| instructed xn-wrstrmg by the seller;

21 b. To the seller that the buyer will pay a price

22| greater than the price submitted 1n a written offer to the
23] seller, unless otherwise instructed :n-:thtng by the buyer;

24 c. The motivation of any party, 1f adverse to the

25| party's 1interest, for selling, puying, or leasing a property,

26| unless otherwise instructed ta-wr:xting by the respective
27| party, or

28 d. That a seller or buyer will agree to financing
29| terms other than those offered.

30 4. Has failed 1n a dual agency to perform any duty

31| specified 1n s. 475.015.

17
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1 5.3+ Has failed 1n a transaction brokerage capacity to
2| give wratten notice to all parties to a sale, exchange,

3| purchase, or lease of real property or an interest 1n real

4| property prior to or at the time of the licensee's i:censee

5! becoming a transaction broker or first substantive contact,

6| whichever occurs first, of the licensee’s role as a

7| transaction broker. Hniess-the-buyer-and-seiter-are-gzven

B| wertten-notice-prior-to-tne-ircenzeels—acting-rn-a-transackron
9| brokerage-capacrtyy-the~ircensee-rs-deemed—to-be-an-agent-of
10| erther-the-buyer—or-seitier;-or-bothr--The-ircensee-shaii-treat
11| the-buyer-and-setier-honestiy-and-farriy-and-shaii-drsciose

12| ati-known-facts—materraltiy-affectrng-the-vaive-of-the-property
13| zn-res:dentrai-transactrons-to-both-the-buyer—-and-setiers

14 6. Has failed while acting as a transaction broker to

15| perform any duty specified i1n s. 475.016.

16
17| For the purposes of this paragraph, the payment or promise cf
18| payment of compensation to a licensee does not determine

19 whether an agency or transactional brokerage relationship has
20| been created between any licensee and a seller, landlord,

21| buyer, or tenant. The commission shall implement this

22| paragraph by rule. For-purposes-of-thrs-paragraph;-the

23 commr:stcn—shnii—aisoféeftne—by~tnie-forns—fot—ageney

24) drsciosures--The-forms-provided-for-rn-thts-rute-shati-be

25| wertten-:in-plarn-iangrage-and-shatl-provide-to-the-buyer-or
26| setrter-or-bothy-as-appropriate;-an-expianatron-of-the-ngency
27| retatronships-and-shaii-offer-the-buyer-or-setier-or-both-the
28| expirest-rrght-to-chosse-or-refuse-among-these—agency

29| reiatronshipss

30 (t) Has violated any standard for the development or

31| communication of a real estate appraisal or other provision of

18
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1| the Uniform Standards of Professional Apprarsal Practice, as

2| defined 1n s. 475.611, as approved and adopted by the

3| Appraisal Standards Board of the Appraisal Foundation, as

4y defined 1in s. 475 611 This paragraph does not apply to a

5| real estate broker or salesperson who, 1n the ordinary course

6| of business, performs a comparative market analysis or makes

7| an evaluation of real estate. However, 1n no event may this

8| evaluation be referred to or construed as an appraisal.

9 (4) For any finding under this secticon of a failure to

10} disclose by a perscon who has not previously been found to have

17} violated this section, the commission may only impose an

12| administrative fine 1n an amount not to exceed $100 for each

13| count or separate offense or may 1ssue a reprimand for failure

14| to disclose 1f each of the following conditions 1s met:

15 {(a) There 1s no showing of intentional failure to

16] disclose.

17 (b) The failure to disclose has not been a

18| contributing factor that caused harm to any consumer.

19 Section 8. Section 475.256, Florida Statutes, 1is

20| created to read:

21 475.256 Abrogation of common law agency.--It 1s the

22| intent of the Legislature that the duties and responsibilities
23} of brokers as agents or transaction brokers as set forth in

24| this part shall abrogate and supersede the duties and

25| responsibilities of agents and transaction brokers under the
26| cemmon law. This abrogation of agency law shall apply only to
27| persons licensed pursuant to this part while performing the

28| duties of a real estate broker or transaction broker on behalf
29| of any buyer, seller, or otter party to a real estate

30| transactiorn. This abrogat.on shall not be construed to lim.t

31| or extinguish any civil cause of action based on a breach of
19
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1| the duties and responsibilities of agents and transact:ion
2| brokers set forth in this part, nor shall th:is abrogation
3| limit or extinguish any civil remedy in law or equity that is
4| based on a breach of the duties and responsibilities of agents
5| and transaction brokers set forth in this part.

6 Section 9. Section 475.257, Florida Statutes, 1is

7| created to read:

8 475.257 Facsimile signatures or writing

9| accepted.--When any act performed pursuant to the terms of
10| thas part must be performed i1in writing or acknowledged with a
11| signature, the provision of an instrument or writing by

12} electronic means or facsimile, including a signature

13| transmitted by electronic means or facsimile, shall be deemed
14| binding and sufficient.

15 Section 10. Section 475.258, Florida Statutes, 1s

16| created to read:

17 475.258 Disclosure to agent, broker, or transaction
18| broker authorized.--In any disclosure of agency or transaction
19| brokerage performed pursuant to the terms of this part,
20| disclosure by an agent, broker, or transaction brcker to the
21| agent, broker, or transaction broker representing or working
22| with another party shall be sufficient and shall satisfy the
23| disclosure reguirements.

24 Section 11, Section 475.259, Florida Statutes, 1is

25| created to read:

26 475.259 Ministerial acts not a violation.--A real

27| estate broker engaged by any buyer or seller 1in a real estate
28| transaction or engaged by any buyer or seller as a transaction
29! broker may provide assistance to any party to the transaction

30| by performing ministerial acts such as preparing and conveying

31| offers; preparing, completing, and conveying contracts for the
20
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1| sale, lease, exchange, or other conveyance of real property or
2| any interest :in real property:; and providing information and

3! assistance concerning professional services not related to

4! real estate broker services. Performing ministerial acts may
5| not be construed as violating the real estate broher agreement
6| or transaction broker agreement with a buyer or seller, and

7| performing ministerial acts may not be construed as forming a
8| transaction brokerage or agency agreement.

9 Section 12. Section 475.261, Florida Statutes, 1s

10| created to read:
11 475.261 Duty of broker to act with reasonable skill,
12§ care, ané diligence.--Nothing in this part shall be construed
13) to relieve any licensee from the duty to act with reasonable
14| ski1ll, care, and Jiligence while performing the duties of a
15| real estate broker, salesperson, or transaction broker on
16| behalf of any buyer, seller, or other party to a real estate
17] transaction.

18 Section 13, Subsections (2), (6), anéd (7) of section
19| 475.451, Florida Statutes, are amended to read:
20 475.451 Schools teaching real estate practice.--
21 (2) An applicant for a permit to operate a proprietary
22| real estate school, to be a chief administrator of a
23| proprietary real estate school or a state institution, or to
24| be an instructor for a proprietary real estate school or a

25| state 1nstitution must meet the qualifications for practice

26t set forth in s. 475.17(1) and the following minimal
27) requ:rements:
28 {a) "School permitholder” means the ts-defrnad-as-chat
29| i1ndividual who 1s responsible for directing tne overall

30| operatien of a proprietary real estate school. A school

3

—a

permitholder He must be the holder of a license as a broker, ‘
21
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1| erLther active or voluntar:ily 1inactive, or must have passed an
2| i1nstructor's examination administered by the department. A

3| school permitholder must also meet the requirements of a

4| school instructor 1f he-ts actively engaged 1n teaching.

5 (b) “Chief administrative person" means the zs-defrned
6{ as-that 1ndividual who 1s responsible for the administration

7] of the overall policies and practices of the institution or

8| proprietary real estate school. A chief administrative person

9| He must also meet the requirements of a school instructor 1f
10| he-ts actavely engaged in teaching.

1 {c) "School instructor” means an rs-defimed-as-that
12| individual who ackxrveiy instructs persons in the classroom 1in

13| noncredit college courses in a college, university, or

14| community college or courses 1n an area vocational-technical

15| center or proprietary real estate school.

16 1. Before commencing to provide such instruction, the

17| applicant rnstruct-noneredrt-coilege-coursss—rn-a-cciieges
18| untverarty;-or-community-college;-or-couraes-rn-an—area
19| technrcai-center-or-propriretary-reat-estate-achooi;-he must

20| certify his or her competency and obtain an instructor permit

21| by meeting one of the following requlrements:

22 a. Hold a bachelor's degree 1n a business-related
23| subject, such as real estate, finance, accounting, business
24| administration, or 1ts equivalent and hold a valid broker's
25| license in this state.

26 b. Hold a bachelor's degree, have extensive real

27| estate experience, as defined by rule, and hold a valid

28 broker's license in this state.

29 ¢. Pass an instructor's examination administered by
30| the Division of Real Estate.

31

22
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1 2. Any reguirement by the commission for a teaching
2| demonstration or practical examination must apply to all
3] school i1nstructor applicants.

4 3. The department shall renew an instructor permit

5 upon receipt of a renewal application and fee. The renewal

6| application shall i1nclude proof that the permitholder has,

7] since the issuance or renewal of the current permit, Every

8| second-years-each—tnstrnetor-must-recertrfy-hrs-competency-by
9] presentrng-to-the-commrassron-evidence-of-hrs-having

10| successfully completed & minimum of 15 classroom hours of

11| instruction in real estate subjects or instructional

12| techniques, as prescribed by the commission. The commission

13 shall adopt rules providing for the renewal of instructor

14] permits at least every 2 years. Any permit which is not

15| renewed at the end of the permit period established by the

16| department shall automatically revert to involuntarily

17| inactive status.

19| The department may require an applicant to submit names of
20( persons having knowledge concerning the applicant and the

21| enterprise; may propound interrogatories to such persons and
22 to the applicant concerning the character of the applaicant,
23| including the taking of fingerprints for processing through
24| the Federal Bureau of Investigation; and shall make such

25| 1nvestigation of the applicant ham cr the school or

26) 1nstitution as 1t may deem necessary to the granting of the
27) permit. If an cobjection 1s filed, 1t shall be considered 1in
28| the same manner as objections or administrative complaints
29| against other applicants for licensure by the department.

30 (6) Any course prescribed by the commission as a

31| condition precedent to any person's becoming initially

23
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1] licensed as a salesperson may be taught i1n any real estate

2| school through the use of a video tape of instruction by a

3] currently permitted trcensed instructor from any such school.
4| The commission may require that any such video tape course

5| have a single session of live instruction by a currently

6| permitted trcensed instructor from any such school; however,
7| this requirement shall not exceed 3 classroom hours. All

8| other prescribed courses, except the continuing education

9! course reqguired by s. 475.182, shall be taught by a currently
10{ permitted trcensed school instructor personally in attendance
11| at such course. The continuing education course required by
12| s. 475.182 may be taught by an equivalent correspondence

13| course; however, any such course of correspondence shall be
14| required to have a final examination, prepared and

15| administered by the school 1ssuing the correspondence course.
16| The continuing education requirements provided i1n this section
17| or provided 1n any other section in this chapter do not apply
18f with respect to any attorney who is otherwise qualified under
19( the provisions of this chapter.
20 {7) Any person holding a schoel instructor permit on
21| October 1, 1983, 1s exempt from the i1nstructor examination

22| requirements of paragraph (2)(c) as long as the person he

23| continuously holds such a permit and complies with all other
24| requirements of this chapter.

25 Section 14. Subsection (6) i1s added to section

26| 475.452, Florida Statutes, to read:

27 475.452 Advance fees; deposit; accounting; penalty;
28| damages.——

29 (6) A broker auctioning real property for a seller may

30| receive anticipated expenses prior to the auction only 1n

31| accordance with a written agreement previously concluded

24
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1| petween the broker and the seller. A broker may receive funds

2| in advance of the auction only 1n accordance with tne

3| requirements of this section applicable to advance fees for

4} the lasting of real property.

S Section 153. Section 475.6145, Florida Statutes, 1s

6| created to read:

7 475.6145 Seal.--The board shall adopt a seal by which
8] 1t shall authenticate its proceedings, records, and acts

9| Copies of the proceedings, records, and acts of the board, and
10| certificates purporting to relate the facts concerning such

11| proceedings, records, and acts, which are signed by the board
12| chair, the custodian of such records, or any other person

13| authorized to make such certification and which are

14| authenticated by -~uch seal, shall be prima facie evidence of
15| such proceedings, records, and acts in all the courts of tnis
16| state.

17 Section 16. Secticn 475.624, Florida Statutes, 1s

18! amended to read:

19 475.624 Discipline --The board may deny an application
20| for registration, licensure, or certification; investigate the
21| actions of any appraiser registered, licensed, or certified

22| under this sect:ion; and may reprimand, fine, revoke, or

23| suspend, for a per:od not to exceed 10 years, the

24| registration, license, or certification of any such appraiser,
25§ or place any such appraiser on probation 1f 1t finds that the

26| registrant, licensee, or certificateholder:

27 (1) Has wviclated ary provisiens of this parct or of s.
28| 455.227(1) However, licensees under this part are exempt from
29| tne provisions of s. 455.227(1)(y) +

30 (2) Has been guilty of fraud, misrepresentation,

31| concealment, false promises, false pretenses, dishonest
25
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1| conduct, culpable negligence, or breach of trust in any
2| business transaction in this state or any other state, nation,
3| or territory; has violated a duty 1imposed upon him by law or

4| by the terms of a contract, whether written, oral, express, or
5 implied, 1n an appraisal assignment; has aided, assisted, or

6| conspired with any other person engaged in any such misconduct
7| and 1n furtherance thereof; or has formed an intent, design,

8| or scheme to engage in such miscoanduct and committed an overt
9| act i1n furtherance of such intent, design, or scheme. It 1s
10| immaterial to the guilt of the registrant, licensee, or

11| certificateholder that the victim or 1ntended victim of the

12| misconduct has sustained no damage or loss; that the damage or
13| loss has been settled and paid after discovery of the

14| misconduct; or that such victim or intended victim was a

15| customer or a person 1n confidential relation with the

16| registrant, licensee, or certificateholder, or was an
17| 1dentified member of the general public.
18 (3) Has advertised services 1n a manner which 1s
19} fraudulent, false, deceptive, or misleading in form or
20| content.
21 (4) Has violated any of the provisions of this section
22| or any lawful order or rule i1ssued under the provisions of
23| this section or chapter 455,
24 (5) Has been convicted or found guilty of, or entered
25| a plea of nolo contendere to, regardless of adjudication, a
26| crime 1n any jurisdiction which directly relates to the

27| activitres of a registered, licensed, or certified appraiser,
28| or which involves fraudulent or dishonest conduct. The record
29| of a cenviction certified or authenticated in such form as

30| admissible 1n evidence under the laws of the state shall be

31| admissible as prima facie evidence of such guilt.
26
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1 (6) Has had a registration, license, or certification
2| as an appraiser revoked, suspended, or otherwise acted

3| against, or has been disbarred, or has had his reg:istration,

4| license, or certificate to practice or conduct any regulated

5| profession, business, or vocation revoked or suspended by this
6| or any other state, any nation, or any possession or district
7] of the United States, or has had an application for such

8| registration, licensure, or certification to practice or

9| conduct any regulated profession, business, or vocat:ion denied
10 by this or any other state, any nation, or any possession Or
11| dastrict of the United States.

12 (7) Has become temporaraly incapacltated from acting
13| as an appraiser with safety to those in a fiduciary

14| relationship with him because of drunkenness, use of drugs, or
157 temporary mental derangement; however, suspension of a license
16| or certification 1n such cases shall only be for the period of
17} such 1incapacity.

18 (8) Is confined in any county jail, postadjudication,
19| 1s confined 1n any state or federal prison or mental

20 institution; or, through mental disease or deterioration, can
21) no longer safely be entrusted to deal with the public or 1in a
22! confidential capacaity.

23 (9) Has failed to inform the board 1n writing within
24| 30 days after pleading guilty or nolo contendere to, or being
25] convicted or found guilty of, any felony.

26 (10) Has been found guilty, for a second time, of any
27| misconduct that warrants disciplinary action, or has been

28| found guilty of a course of conduct or practice which shows

29| that he 1s rncompetent, negligent, dishonest, or untruthful to

30| an extent that those with whom he may sustain a confidential

31| relationship may not safely do so.

27
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1 (11) Has made or filed a report or record, either

2| written or oral, which the licensee or certificateholder knows
3| to be false; has willfully failed to file a report or record

4| required by state or federal law; has willfully impeded or

5| obstructed such filing, or has induced another person to

6] 1mpede or obstruct such filing. However, such reports or

7| records shall include only those which are signed or presented
8| 1n the capacity of a licensed or certified appraiser.

9 (12) Bas obtained or attempted to obtain a

10| registration, license, or certification by means of knowingly
111 making a false statement, submitting false information,

12| refusing to provide complete information in response to an

13| application guestion, or engaging in fraud, misrepresentation,
14| or concealment.

15 (13) Has paid money or other valuable consideration,
16| except as required by this section, to any member or employee
17| of the board to obtain a registration, license, or

18| certification under this section.
19 (14) EHas violated any standard for the development or
20| communication of a real estate appraisal or other provision of
21| the Uniform Standards of Professicnal Appraisal Practice.

22 (15) Has failed or refused to exercise reasonable

23| diligence 1n developing an appraisal or preparing an appraisal
24| report.

25 (16} Has failed to communicate an appraisal without

26{ good cause.
27 (17) Has accepted an appraisal assignment if the
28| employment 1tself 1s contingent upon the appraiser reporting a
29| predetermined result, analysis, or opinion, or 1f the fee to
30| be paid for the performance of the appraisal assignment 1is

31

28
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1! contingent upon the opinion, conclusion, or valuation reached
2] upon the consequences resulting from the appraisal assignmert.
3 (18) Has failed to timely notify the department of any
4| change 1n business location, or has failed to fully disclose

5| all business locations from which he operates as a registered,
6) licensed, or certified real estate appraiser,

7 Section 17. This act shall take effect October 1,

81 1996,

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN

10 COMMITTEE SUBSTITUTE FOR
Senate Bill 502

The committee substitute makes various technical and

13} conforming changes relating to the bill's specification of
duties and cbligations of real estate professionals in lieu of
14) common law agency dutlies imposed on real estate professionals.
The committee substitute exempts real estate appraisers from
15) the requirement to repert any knowledge of disciplinary
violations by other licensees to the Department of Business

16| and Professional Regulation.
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. Summary:

The bill provides for the abrogation of the common law of agency with respect to agents and
transaction brokers under chapter 475, F.S | to the extent the bill specifies the obligations and
duties of transaction brokers, single agents, and dual agents under state law governing real estate
brokers and salespersons. The bill provides a presumption that a real estate borker or salesperson
is acting in the capacity of a transaction broker. The bill revises the grounds for which real estate
professionals may be disciplined to conform to changes made in the bill. The bill provides that
any act under the real estate practice act which must be performed in writing or acknowledged
with a signature may be accomplished by electronic means or facsimile.

This bill substantially amends, creates, or repeals the following sections of the Florida Statutes:
475 01,475.0125, 475 015,475.016, 475 017, 475.15, 475.25, 475 256, 475.257, 475.258.
475 259, 475.261, 475.451, 475.452, 475.6145, and 475.624.

. Present Situation:

Part I of chapter 475, F.S | provides for the regulation of the practice of real estate by the Real
Estate Commission within the Department of Business and Professional Regulation (DBPR) The
chapter provides definitions. The chapter defines “transactional broker” to mean a broker who
facilitates a brokerage transaction between a buyer and a seller The transactional broker does not
affirmatively represent either the buyer or the seller as an agent, and no fiduciary duties exist
except for the duty of accounting and the duty to use skill, care, and diligence. The chapter
requires the broker’s role as a transactional broker to be fully disclosed in writing to the buyer
and seller. The chapter defines “disclosed dual agent™ to mean a broker who works as an agent
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for both the buyer and seller The broker must first obtain the informed consent in writing of all
parties to the transaction to be a disclosed dual agent The disclosed dual agent has all the duties
of a fiduciary except full disclosure between buyer and seller. The chapter defines ““fiduciary™ to
mean a broker in a relationship of trust and confidence between that broker as agent and the
seller or buyer as principal. The duties of the broker as fiduciary are loyalty, confidentiality,
obedience, full disclosure, and accounting and the duty to use skill, care, and diligence.

Black's Law Dictionary defines the term “agency” to mean a relation in which one person acts
for or represents another by latter’s authority, either in the relationship of principal and agent,
master and servant, or employer and independent contractor. An agent 15 a person authorized by
another to act on his behalf. The duties and obligations of real estate professionals are in part
determined by the common law of agency, as provided for by case law decisions. In a recent
class action suit against a real estate company, a federal district court in Minnesota found that
although Edina Realty, Inc , the defendant-real estate company had complied with all of its
statutory obligations, the common law of agency imposed other duties on the company which it
had failed to follow (Bokusky v. Edina Realty, Inc. 1993 WL 515827 (D. Minn.)). In Edina,
plaintiffs filed a class action suit asserting claims against the real estate company involving the
breach of statutory duties, fiduciary duty, fraud, breach of contract, and violations of the
Racketeer Influenced and Corrupt Organizations (RICO) statute The gravamen of plaintiffs’
complaint was that Edina Realty agents systematically failed to disclose the inherent conflict of
interests 1n dual agency transactions. The plaintiffs alleged that the real estate company relied
solely on a form disclosure of the agency relationship within the purchase agreement. The court
found that the real estate company had violated its duties under the common law of agency and
was liable for damages to plaintiffs in a class action suit The case was eventually settled out of
court. In Flonda, similar common law agency duties are imposed on a real estate professional,
the violation for which may subject the real estate professional to disciplinary action and hability
to consumers for the real estate professional's services and for any subsequent damages resulting
from a breach of the common law agency duties in a civil action.

The Florida Real Estate Commussion has worked to develop and implement administrative rules
regarding agency disclosure for a real estate professional working 1n the capacity of single
agency, disclosed dual agency, and transactional broker which are codified in 61J2-10.036 &
61J2-10.037, Florida Administrative Code. In Florida, the applicable case law on required
disclosures imposes a duty on the seller of real property to disclose all facts materially affecting
the value of the property which are not readily observable and are not known to the buyer
Johnson v_Dawis 480 So.2d 625 (Fla. 1985).

Part I of chapter 475, F S., provides for the regulation of real estate appraisers by the Flonda
Real Estate Appraisal Board within DBPR.

Effect of Proposed Changes:

The bill abrogates duties placed on real estate professionals under the common law of agency to
the extent, the bill specifies in statute, the duties and responsibilities of real estate professionals.
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The bill revises the definition of “transaction broker™ to allow the broker to keep the identity of a
buyer or seller confidential, if requested to do so by the buyer or seller, even if such knowledge
could affect the value of the property. The bill specifies the duties of a disclosed dual agent and
provides a presumption that consent has been obtained if the party signs an agreement that
contains a statement which includes a description of the situation for which representation of a
client in which the real estate agent will serve as a disclosed dual agent; an acknowledgment that
a disclosed agent 1s serving clients with adverse interests and that the agency duties are limited; a
disclosure that the dual agent may disclose any relevant information to parties with some
exceptions; and provides that the client has read the agreement and voluntarily consented. The
bull limats the liability of the dual agent for making any disclosures permitted or required by
chapter 475, F.S. In a disclosed dual agent situation, the agent and each client are imputed to
possess only actual knowledge and there is no knowledge acquired by operation of legal
principles between the clients, broker and or his associated real estate licensees

The bill provides requirements. duties and obligations of a transaction broker. The duties include:
the exercise of reasonable skill, care and diligence, presentation of all offers 1n a timely manner;
accounting for funds, keeping parties informed and advising the parties to seek expert help
regarding material matters that the broker is aware of but are beyond the broker’s expertise;
informing the parties that as, seller and buyer, they are not vicariously liable for any acts of the
transaction broker. The transaction broker 1s prohibited from disclosing specified information
without the consent of all parties, including what the buyer is willing to pay for the property or
what the seller is willing to accept for the property, factors motivating any party buying, selling,
or leasing the property. and any matenal information about the other party to the transaction
unless disclosure 1s required by law or failure to disclose constitutes fraudulent or dishonest
dealing.

The bill provides a presumption that a real estate broker or salesperson is acting in the capacity
of a transaction broker unless another relationship with the buyer, seller, or other customer is
established by a written agreement with the broker or salesperson. If another relationship is
established between the buyer, seller, or other customer and the broker or saleperson, then the
duties and obligations of that relationship must be specified in the contract and as required by
law.

Under the bill. transaction brokers have no duty to conduct an independent inspection of the
property for the benefit of the buyer and have no duty to independently verify the accuracy or
completeness of any statements made by the seller, landlord. or independent inspectors A
transaction broker may cooperate with other brokers without creating an agency or subagency
relationship. As long as the required disclosures are made, the transaction broker is authorized to
act in other capacities in any real estate transaction. The transaction broker may serve as a single
agent, subagent. or dual agent for the same or different parties in other real estate transactions.

The bill specifies the duties of a single real estate agent. The agent representing the seller must
promote the interests of the seller by exercising agency duties including: seeking a sale at the
price and terms stated in the brokerage agreement or at a price acceptable to the seller; presenting
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offers in a timely manner; disclosing material facts of which the licensee has actual knowledge;
advising the seller to obtain expert advice on material matters beyond the licensee’s expertise,
and accounting for all money received. The seller’s agent must preserve confidential information
with some exceptions specified in the bill, including consent to disclose the information, and
disclosures required by law.

The bill specifies the duties of a single real estate agent representing the buyer. The duties
include presenting offers to the buyer in a timely manner, disclosing material facts of which the
agent has actual knowledge: advising the buyer to obtain expert advise on material matters that
are beyond the licensee’s expertise, and accounting for all money received. Under the bill, the
real estate broker is not obligated to discover latent defects 1n the property. The buyer is
obligated to perform physical inspection of the property. The buyer’s agent must maintain
confidential information with certain exceptions specified 1n the bill. The bill provides that the
broker is not liable for providing false information to the seller if the false information was
provided to the broker by the broker’s buyer-client and the broker did not know that the
information was false. The bill bars any legal cause of action arising on behalf of any person
against a real estate broker for revealing information in compliance with the bill.

The bill revises the grounds for which a real estate professional may be disciplined for
unprofessional conduct to conform to changes made in the bill regarding the duties and
obligations of real estate licensees The bill requires licensees to give wrtten disclosure in the
sale or exchange of any interest 1n real property to the party for whom the licensee is not an agent
at the first substantive contact revealing to the party or parties for whom the licensee is an agent.
The bill provides for the discipline of licensees who fail to meet the specified duties of an agent
acting as a single real estate agent, disclosed dual agent, or transaction broker. The bill authorizes
the Real Estate Commission to impose an administrative fine no greater than $100 for the failure
of a real estate professional who has failed to make the required disclosures for each count or to
issue a reprimand if there is no showing of intentional failure to disclose and the failure has not
been a contributing factor causing harm to the consumer. The bill authorizes real estate
professionals to obtain the written consent of parties at the time of the entry of the listing
agreement for representation whether as buyer agent, dual agent, or acting as a transaction
broker. The bill deletes the authority of the Real Estate Commission to specify, by administrative
rule, the forms for agency disclosure to be used by real estate professionals. The bill makes real
estate appraisers subject to disciplinary action for violating any standard for the development or
communication of a real estate appraisal or for violation of any other provision of the Uniform
Standards of Professional Appraisal Practice but provides that the prohibition does not extend to
real estate professional who performs a comparative market analysis or makes an evaluation of
real estate. The bill exempts licensed real estate professionals, including real estate appraisers,
from the requirement to report any knowledge of disciplinary violations by other hcensees to the
department.

The bill deletes a requirement that automatically cancels the registration of a partnership when
one or more of the licensed partners is no longer licensed The bill provides that any act under
the real estate practice act which must be performed in writing or acknowledged with a signature
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Iv.

may be accomplished by electronic means or facsimile The bill provides that disclosures done 1n
accordance with the bill’s procedures of agency or transaction brokerage by an agent, broker. or
transaction broker to the agent, broker, or transaction broker representing or working with
another party is sufficient for satisfying the disclosure requirements. The bill clarifies that any
munisterial acts such as preparing or conveying offers and providing information performed by a
real estate professional engaged by a party to the transaction does not violate the broker
agreement and may not be construed as forming a transaction brokerage or agency agreement.

The bill provides restrictions applicable to advance fees for brokers auctioning real property. The
bill provides for a seal for the Florida Real Estate Appraisal Board to use in authenticating its
proceedings. records, and acts.

The bill revises requirements for schools teaching real estate practice to require real estate school

instructors to certify their competency and obtain an instructor’s permit. The bill requires the
Real Estate Commission to adopt rules providing procedures for real estate instructors to renew

their permit every 2 years.
Constitutional Issues:

A Muncipality/County Mandates Restrictions’

The provisions of this bill have no impact on municipalities and the counties under the
requirements of Article VII, Section 18 of the Florida Constitution.

B Public Records/Open Meetings Issues’

The provisions of this bill have no impact on public records or open meetings issues under
the requirements of Section 24(a) of Article I of the Florida Constitution.

C. Trust Funds Restrictions

The provisions of this bill have no impact on the trust fund restrictions under the
requirements of Article III, Section 19(f) of the Florida Constitution.

Economic Impact and Fiscal Note:
A Tax/Fee Issues’
Real estate instructors will be subject to an unspecified renewal application fee

B Private Sector Impact.

The repeal of the common law of agency currently applicable to real estate transactions may
relieve licensed real estate professionals of civil liability but may increase costs to any
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consumers to the extent the bill limits any legal redress the consumer has under the common
law of agency

C Government Sector Impact

DBPR will incur costs to adopt rules for the real estate instructor’s permit established under
the bill.

VI. Technical Deficiencies:
None.

VIl. Related Issues:
None

Vill. Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Florida Senate
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