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I. INTRODUCTION

It is conventional wisdom among lobbyists that "glitch bills"' can
be more controversial than the major legislation that preceded them.
In theory, such bills are rather mundane housekeeping measures. In
practice, they are a sore temptation for lobbyists whose proposals did
not get adopted as part of the prior major legislation.

In 1996, the Legislature adopted a major revision2 to the Florida
Administrative Procedure Act (APA).' In 1997, the legislature intro-

* Lawyer and legal educator. The author is a frequent commentator on develop-
ments relating to the Florida Administrative Procedure Act and on technology and the law
issues.

1. "Glitch bills" are bills filed the year after major legislation is enacted so that mis-
takes made in that legislation can be corrected.

2. See Act effective Oct. 1, 1996, ch. 96-159, 1996 Fla. Laws 147 (codified in scattered
sections of FLA. STAT. ch. 120 (Supp. 1996)); see also F. Scott Boyd, Legislative Checks on
Rulemaking Under Florida's New APA, 24 FLA. ST. U. L. REV. 309, 309 (1997). This 1996
revision was the most significant change to the APA since its adoption in 1974. See Jim
Rossi, The 1996 Revised Florida Administrative Procedure Act: A Survey of Major Provi-
sions Affecting Florida Agencies, 24 FLA. ST. U. L. REV. 283, 283 (1997).

3. FLA. STAT. ch. 120 (1997).
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duced a glitch bill4 to follow the major 1996 revision of the APA.5 It
also marked the ninth straight legislative session in which signifi-
cant revisions to the APA were either seriously discussed or
adopted.

6

This Article reviews both the highlights of the glitch bill and the
largely unsuccessful clamor for further administrative procedure re-
form during the past legislative session. In the process, the potential
agenda for future legislative efforts will be examined. Part II dis-
cusses agency policy as it relates to rule repeals and required rule-
making. Part III examines the technical revisions made to the APA
by the 1997 glitch bill. Part IV discusses several proposals that were
not adopted in the glitch bill. Finally, Part V concludes by explaining
that the Legislature should not tinker with the APA until the effects
of current changes can be assessed.

It appears that the adoption of so many changes to the APA in the
1996 session encouraged more requests for changes during the 1997
session. Only through an exercise of political will were further re-
forms excluded from this year's bill and, as a result, the glitch stole
Christmas. However, the message from the 1997 session was clear.
The drumbeat for reform will continue, and the seemingly never-
ending search for further administrative procedure reform will con-
tinue to consume legislative resources. The unanswered question is,
how many times will the APA have to be reformed before the Legisla-
ture can move on to more substantive concerns? Is this level of legis-
lative activity concerning administrative procedure in proportion to
the interests that the people of Florida have in administrative proce-
dure, or the importance they would place on changing administrative

4. See Fla. SB 1066 (1997).
5. See Fla. S. Comm. on Gov't Reform & Oversight, SB 1066 (1997) Staff Analysis 1

(Mar. 25, 1997) (on file with comm.) [hereinafter SB 1066 Staff Analysis].
6. In 1991, to address unclear agency policies, the Legislature amended the APA to

require agencies to adopt their policies as rules and to better index their orders. See
Patricia A. Dore, Florida Limits Policy Development Through Administrative Adjudication
and Requires Indexing and Availability of Agency Orders, 19 FLA. ST. U. L. REv. 437, 439
(1991). In September 1992, the Senate Select Committee on Governmental Reform was
formed to "focus on 'improving the effectiveness and efficiency of state government."' Sally
Bond Mann, Reforming the APA: Adventures in the Labyrinth, 22 FLA. ST. U. L. REV. 307,
317 (1994) (quoting a letter from Senator Pat Thomas, Pres. Pro Tempore, to Senator
Charles William, Chair, Senate Select Committee (Sept. 14, 1993) (on file with author)). In
November 1992, the House Select Committee on Agency Rules and Administrative Proce-
dures formed to '"encourage greater citizen input' in the rulemaking process and to inves-
tigate whether agencies 'stray from legislative intent! in the promulgation and enforcement
of rules." Id. at 309. Nothing passed in 1993 or 1994, but APA reform was the focus of
much attention as many proposals to amend the APA were introduced. See Stephen T.
Maher, Getting Into the Act, 22 FL& ST. U. L. REV. 277, 278 (1994). In 1995, the Legisla-
ture passed a bill amending the APA, but the Governor vetoed it. See Rossi, supra note 2,
at 287-88. In 1996, the Legislature passed a major revision of the APA, and the Governor
signed it. See id. at 288.

[Vol. 25:235
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procedure as a legislative priority? Probably not.7 Why has adminis-
trative procedure taken its place with crime, education, and taxes as
a perennial legislative issue? It is not because the populace is clam-
oring for administrative procedure reform. The answer may be that
administrative procedure has become a scapegoat for political sins.
Repeated attempts to revise the APA have become a substitute for
more substantive action to address problems with administrative
government.

A. Substance v. Procedure

Substantive changes tend to meet substantive opposition. Proce-
dural changes tend not to draw the kind of quick and firm opposition
that proposals to change statutes like the Growth Management Act
might encounter, even though procedural changes can have substan-
tive effects.8 The substantive effects of procedural changes are harder
to quantify, and therefore easier to pass over opposition, than
changes to substantive law. For the same reason, the substantive
benefits of procedural change may be illusory, or at least unpredict-
able and uneven.

Perhaps success in amending the Florida APA can be held as
proof that something is being done about the problems of administra-
tive government. However, the problems with continually amending
the Act are that the Legislature may be looking in the wrong place
for solutions to constituent concerns, and in the process of repeated
change, it may tend to lose sight of the big picture. The big picture in
administrative procedure is the preservation of the proper balance
between underlying values that the Act reflects. 9 The big picture
tends to be lost when legislators repeatedly focus on the latest reform
proposals.

7. Interest groups such as the Florida Chamber of Commerce, who espouse keen
constituent interest in administrative procedure reform, assume that concern about gov-
ernment red tape equates to an interest in administrative procedure reform. Committee
hearings held over the last several years to consider administrative law reform indicate
that complaints usually concern substantive decisions made by agencies with which they
disagree, not the process used to reach those decisions. See Maher, supra note 6, at 282; see
also David Gluckman, 1994 APA Legislation" The History, the Reasons, the Results, 22 FLA.
ST. U. L. REV. 345, 347 (1994) (explaining that "It]here was a strong sense that this com-
mittee was formed to correct a number of preconceived problems, many of which either did
not exist or had little to do with the APA").

8. David Gluckman has suggested that the "implementation of the Growth Manage.
ment Act in the rural counties was the strongest single trigger of interest in the APA."
Gluckman, supra note 7, at 349. I agree that substantive concerns like these have tended
to drive interest in amending the APA. See Maher, supra note 6, at 278-79.

9. The APA reflects the chosen balance between maintaining efficiency in govern-
ment and assuring that agency decisions are made fairly and accurately and are recog-
nized as legitimate. See Stephen T. Maher, Administrative Procedure Act Amendments:
The 1991 and 1992 Amendments to the Florida Administrative Procedure Act, 20 FLA. ST.
U. L. REV. 367, 367 (1992).

1998]
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Reform has been used very loosely in this context in the last few
years. It has come to mean the latest proposal for change, not neces-
sarily a positive improvement. Proposals made by the executive
branch tend to focus on freeing the executive from the procedural re-
quirements of the act. To them, that is reform. When the legislative
branch and regulated interests talk about reform, they are usually
advocating the opposite course. They are usually trying to further
burden executive action with even more procedural requirements.
Recent reform efforts have vacillated between these two positions. 10

Perhaps the most radical reform would be to allow a session or two to
pass without any discussion of administrative procedure reform.
That is one reform with a great deal of merit.

II. THE 1996 AMENDMENTS

A. Public Reaction and the Nonexistent Counterrevolution

The 1996 amendments to the APA were adopted amid much fan-
fare and self-congratulation.' 1 All of the politicians involved declared
victory, although the Governor did not get a significant part of what
he wanted in the legislation. 12 The lobbyists were even happier. They
had been angling to include their reforms in a major APA bill since
the 1993 session, and they were much in need of something to show
for their work.1 3 The public's reaction, if there was any, was hardly
noticeable. Although it may not be politically correct to note the
point, few people outside Capital Circle' 4 even understood what the
terms "administrative procedure" or "administrative law" described. 15

Someone just reading the notices might perceive that landmark
legislation had just been enacted. For example, Professor Rossi de-
scribed the 1996 legislation as evidencing a "counterrevolution"
against agency rules:

In their effort to reform Florida's APA, advocates of flexibility and
rationality were joined by those who fear decisionmaking by non-
majoritarian bodies and by those who simply fear any attempt by
government to regulate markets. Much of the growing counter-

10. See Maher, supra note 6, at 284-87.
11. The signing ceremony was held on the steps of the old Capitol, complete with

speeches and a crowd of well-wishers.
12. See discussion infra Part 11C.1.
13. For a brief history of these unsuccessful efforts, see Stephen T. Maher, Five Easy

Pieces on Changing the Florida APA- An Introduction to the Symposium, 22 FLA. ST. U. L.
REV. 243 (1994); see also Florida Administrative Procedure Act Symposium, 22 FLA- ST. U.
L. REV. 243 (1994).

14. Capital Circle is Tallahassee's equivalent to the famous Washington Beltway, of
inside and outside the Beltway fame.

15. This reflection is based upon personal experience, after telling people for over 20
years that I practice administrative law and teach administrative procedure. The most
common response is "What kind of work does that involve?"
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revolution against rules has been fueled by regulated interests,
such as developers and industry, who have been dissatisfied with
the outcome of agency regulation. 

6

According to this account, the 1996 amendments represent a fledg-
ling counterrevolution against required rulemaking fueled by regu-
lated interests. The revolution, requiring agencies to adopt their poli-
cies as written, published rules when it was feasible and practicable
to do so, was created by the 1991 amendments to the APA.

However, neither a revolution nor a counterrevolution has oc-
curred. The 1991 amendments were not a revolution, they were a re-
affirmation of the basic policy choices made in the original APA.17

Legislation was necessary because the courts had lost their way in
interpreting the APA's rulemaking requirements. 8 At first, courts in-
terpreted the rulemaking requirements very strongly, finding that
the failure to adopt policies as rules could be fatal to agency attempts
to enforce those policies.19 Over time, the courts softened their posi-
tion, and found that the failure to promulgate agency policy as writ-
ten, published rules would not necessarily render that policy invalid
or unusable.2" That case law reduced the ability of substantially af-
fected persons to protect themselves from unpromulgated policy and
to force agencies into rulemaking.21 The 1991 amendments were a
compromise that found a middle ground between those two positions,
requiring rulemaking without invalidating every policy that was not
promulgated.22 While required rulemaking surely represented a radi-

16. Jim Rossi, The 1996 Revised Florida Administrative Procedure Act. A Rulemaking
Revolution or Counter-Revolution? 49 ADMIN. L. REV. 345, 358 (1997).

17. See Maher, supra note 9, at 371. Professor Dore also shared this view. See Dore,
supra note 6, at 437; Stephen T. Maher, Patricia Ann Dore and the Florida Administrative
Procedure Act, 19 FLA. ST. U. L. REV. 951, 954 (1992). Required rulemaking furthers the
original intent of the Act to "cut down on the private knowledge of the policies which shape
agency decisions which is now possessed only by small groups of specialists and the agen-
cies' staffs." See FLA. ADMIN. PRACTICE at 6 (1979) (App. C) [hereinafter PRACTICE
MANUAL].

18. The APA was adopted in 1974. In 1976, the Florida Supreme Court took a strong
position on the need to adopt policies as rules in Straughn v. O'Riordan, 338 So. 2d 832,
834 (Fla. 1976) (finding that the unpromulgated standards in that case were rules under
the Act and as such were not enforceable against O'Riordan in the absence of publication
in the manner required by law). The First District, apparently following this reasoning,
then decided Department of Administration v. Stevens, 344 So. 2d 290 (Fla. 1st DCA 1977),
which invalidated agency policies because they had not been adopted as rules. However,
beginning with McDonald v. Department of Banking and Finance, 346 So. 2d 569 (Fla. 1st
DCA 1977), the First District Court began moving away from this approach, and by the
time the bill that became section 120.353 was under consideration, invalidation of un-
promulgated policy had become a rarity.

19. See Dore, supra note 6, at 437; Maher, supra note 9, at 373.
20. See Maher, supra note 9, at 373. In McDonald v. Department of Banking and Fi-

nance, the court excepted "incipient agency policy" from the rulemaking requirements of
the Act. McDonald, 346 So. 2d at 581.

21. See Maher, supra note 9, at 374.
22. See id. at 391.

1998]
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cal departure from federal administrative law on the subject because
the federal courts had given federal agencies a free hand to choose
whether or not to engage in rulemaking, 23 required rulemaking was
not a radical departure from the way the original Florida APA re-
quirements were first interpreted.14 In fact, the required rulemaking
amendment adopted in 1991 represented a somewhat more moderate
position than early Florida case law had established, because it did
not invalidate a policy not adopted as a written, published rule as the
early case law did. Instead, it just provided for a process to force
adoption of the policy as a written, published rule.25

The 1996 amendments did not represent a counterrevolution
against the 1991 amendments that required rulemaking. The most
significant aspect of the 1996 amendments was the fact that, despite
intense lobbying by the executive branch, the Legislature refused to
repeal required rulemaking. This is the strongest evidence possible of
the existence of any counterrevolution against required rulemaking.
Yet Professor Rossi hardly mentions this fact.

I also disagree with what I understand to be Professor Rossi's po-
sition on who supported the repeal of required rulemaking. If he is
suggesting, by arguing that regulated persons are supporting a coun-
terrevolution against required rulemaking, that regulated persons
are the ones who are seeking to drive agency policy out of written,
published rules, I disagree. The effort to drive policy out of written
rules is being spearheaded by politicians in the executive branch of
government 26 who seek to unfetter their power over regulated inter-
ests by removing it from the requirement of rulemaking.27 Logically,
regulated interests should have no part in such efforts because they
are clearly against their interests.

23. See NLRB v. Bell Aerospace Co., 416 U.S. 267, 267 (1974) (holding that agencies
are generally free to decide whether to proceed by rule or order).

24. The Supreme Courfs decision in Straughn v. 07?iordan, 338 So. 2d 832 (Fla.
1976), not only took a hard line on the duty to promulgate policy as written, published
rules by invalidating policy that had not been properly promulgated, it signaled that was
the original intent of the Act in an interesting way. Justice England, who wrote the opin-
ion, had been the Reporter for the draft APA before serving on the Court.

25. See FLA STAT. § 120.535 (1995).
26. Professor Rossi agrees that the counterrevolution he describes is executive.led.

See Rossi, supra note 2, at 288.
27. The requirement that agencies adopt their policies as written, published rules fet-

ters agency discretion by limiting the power of agencies to act in ad hoc, inconsistent, and
arbitrary ways towards regulated interests in similar factual circumstances. Rules also
help fetter agency discretion because they facilitate legislative oversight of agency inter.
pretations of their legislative mandates, because those interpretations are published as
rules and are thus easily available for legislative review.

[Vol. 25:235
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B. Agency Policies Survive Rule Repeals

Repealing published rules does not protect regulated interests
from agency policies. Agency policy can be applied against regulated
interests whether or not it is written in published rules. Policy for-
merly in a written, published rule that has been repealed remains a
rule even after the rule is repealed, so long as the policy does not
change and is still enforced.2 8 Repeal simply destroys the evidence of
existing policy, making it harder for regulated interests to know and
follow the law. Regulated interests stand to benefit when agencies
are required to adopt their policies as written, published agency
rules. 29 Publication makes it easier to know and to follow, or chal-
lenge, agency policy. A written rule that misinterprets a statute may
easily be brought to the attention of legislators. The murkier the
policy, the more difficult it is to either follow it or confront and chal-
lenge it. Published rules also bring discipline to agencies in their
policymaking. To make written, published rules, they must explicitly
make policy choices and state those choices with clarity.

Regulated interests in Florida want written, published rules. Not
only is publication generally beneficial, for the reasons stated, but in
Florida there are special reasons for insisting on the adoption of
agency policy as written, published rules. Florida has the strongest
rule challenge remedy in the United States.30 This means that when
policy is written down and published as a rule, it can be challenged,
either as it is being adopted or afterwards, as an "invalid exercise of
delegated legislative authority"31 in specially designed rule challenge
proceedings.32 The rule challenge remedy was significantly strength-
ened by the 1996 amendments, and that was done at the behest of
regulated interests. 33 This suggests that regulated interests want

28. The Florida APA defines a rule functionally, so that an unpublished "agency
statement of general applicability that implements, interprets, or prescribes law or policy"
is, by definition, still a rule. FLA. STAT. § 120.52(15) (1997).

29. See Stephen T. Maher, The Death of Rules: How Politics is Suffocating Florida, 8
ST. THOMAS L. REV. 313, 331 (1996).

30. See Stephen T. Maher, We're No Angels: Rulemaking and Judicial Review in Flor-
ida, 18 FLA. ST. U. L. REV. 767, 790 n.113 (1991).

31. Section 120.52(8), Florida Statutes, defines this phrase as meaning agency "action
which goes beyond the powers, functions, and duties delegated by the Legislature." It in-
cludes situations where the agency has materially failed to follow rulemaking procedures
or requirements; where the agency has exceeded its grant of rulemaking authority; where
the rule enlarges, modifies, or contravenes the law implemented; where the rule is vague,
fails to establish adequate standards for agency decisions, or vests unbridled discretion in
the agency; where the rule is arbitrary and capricious; where the rule is not supported by
competent substantial evidence; or where the rule imposes regulatory costs which could be
reduced by less costly alternatives that substantially accomplish statutory objectives. See
FLA. STAT. § 120.52(8) (1997).

32. See id. § 120.56 (establishing rule challenge procedures).
33. The rule challenge remedy was strengthened in the 1996 amendments in several

ways. First, it was strengthened by allowing proposed rule challenges to be filed later in

19981
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policy adopted as written rules and support the continuation of re-
quirements that agency policy be adopted as written, published
rules. Why enhance the remedies available to challenge policy
adopted as written, published rules if agencies can simply circum-
vent those remedies by removing their policies from the published
rules?

I agree with Professor Rossi that '[m]any provisions in the 1996
reforms will make rulemaking more difficult for agencies," 34 but I
disagree that this "seem[s] to be at odds with the 1991 presumptive
rulemaking amendment. '3 Making requirements burdensome is not
at odds with imposing requirements. The adoption of burdensome
rulemaking requirements may or may not be viewed as desirable, but
it is quite consistent with the traditional regulatory balance that has
existed in the Florida APA since its adoption in 1974. Florida has
traditionally had some of the most burdensome rulemaking require-
ments of any jurisdiction in the nation.3 6 For good or ill, the Florida

Legislature has made a deliberate policy choice to adopt such a
stance because of its steadfast opposition to executive branch law-
making and its belief that constituents need strong protection from
improper and unresponsive agency rules.3 7

C. The Real Problem: When the Executive Branch Ignores Required
Rulemaking

The most important administrative law issue in Florida today is
not the extra burden that the Legislature has placed on the rule-

the rulemaking process. See id. § 120.56(2). Special interests had complained that while
the proposed rule challenge was powerful, it was costly to use because a challenge had to
be filed within 21 days of the publication of the proposed rule and before the public hear-
ing. See id. § 120.54(3)(a) (1995). The 1996 amendments changed the time of filing, allow-
ing such challenges to be filed within 10 days after the final public hearing, among other
alternatives. See id. § 120.56(2)(a) (1997). This may save the expense of actually filing a
challenge while retaining the power of the challenge, because it allows regulated interests
the opportunity to threaten to file a proposed rule challenge at the public hearing if their
requested changes are not made. Because the proposed rule challenge is often used as a
bargaining tool, this change has increased the real power of the remedy. Second, the 1996
amendments imposed upon the agency the burden of proving that a proposed rule is not an
invalid exercise of delegated legislative authority when challenged. See id. § 120.56(2)(a).
Third, the adoption of the so-called map tack provision, which requires that agencies be
able to show specific statutory rulemaking authority for the rules they adopt, promises to
make rule challenges easier to win. See id. § 120.536(1); see, e.g., Calder Race Course, Inc.
v. Department of Bus. and Profl Reg., DOAH Case No. 96-0343RP (June 13, 1997) (finding
that the fact that a proposed rule is reasonably related to an agency's duties is no longer
sufficient, and striking down the proposed rule).

34. Rossi, supra note 2, at 304.
35. Id.
36. For example, I observed in 1992 that "[o]ur statutory rulemaking procedure pro-

vides more opportunities to prevent agency encroachment on legislative prerogatives than
does any other administrative procedure act." Maher, supra note 9, at 368.

37. See Maher, supra note 29, at 345.
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chairs in the dining room that needs to be discussed by the courts in
published opinions.

It is clear that in some cases the final order under review may jus-
tify denial of a stay, and in others it may not, but the logic that
should be used to reason the outcomes of the stay as of right cases
that fall in between iturralade and Old Timers has not been clearly
set out. The statute provides some guidance. It suggests that the
agency must show more than that the continued licensure provides
the opportunity, or the possibility, for wrongdoing. 8" The statute
clearly states that the danger must be "probable."'8 1

How does the agency prove probability? By showing that the order
under review found serious wrongdoing? One problem with this ap-
proach is that every final order that is the subject of a motion for stay
as of right contains findings of serious wrongdoing. Only those li-
cense holders found guilty of the most serious wrongdoing 1 2 are even
entitled to apply for the stay as of right guaranteed by section
120.68(3).11 The Legislature's provision for a stay as a matter of
right in section 120.68(3) would be rendered meaningless if all an
agency had to do to defeat the stay was to show that the order under
review found serious wrongdoing. If the stay as of right is to have
meaning, some other standard than "serious wrongdoing" must be
used.

In the absence of clear direction from the courts, it appears from
the statute that what an agency should be required to prove is future
dangerousness to have a stay as of right denied. 8 4 This may be quite
difficult to prove based upon one, or even more than one, instance of
wrongdoing. Agencies may be tempted to argue that what the appel-
lant did, as proven in the administrative proceedings below, shows
that he is a person of bad character, and that he poses a danger to
the health, safety, or welfare of the state because he will probably act
in conformity with his bad character in the future.

The argument that an individual has a bad character and can be
expected to act in conformity with that bad character in the future
should not be permitted because it is an improper use of character
evidence. 8 5 Character evidence offered in this context is used for an

180. See FLA. STAT. § 120.68(3) (1997).
181. Id.
182. That is, wrongdoing resulting in suspension or revocation, rather than lesser dis-

cipline like probation or a fine.
183. See Hunt v. Department of Prof. Reg., 558 So. 2d 156, 156 (Fla. 1st DCA 1990)

(finding the automatic stay provision inapplicable to probation).
184. See FLA. STAT. § 120.68(3) (1997).
185. See id. § 90.404(1) (explaining "evidence of a person's character or a trait of char-

acter is inadmissible to prove action in conformity with it on a particular occasion [except
in the case of the exceptions enumerated in that section, none of which are applicable
here]").

[Vol. 25:235
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improper purpose that goes beyond any improper purpose for which
it could be offered in a civil trial. It is used here to argue not that the
individual has acted in conformity with his bad character on a par-
ticular occasion, but that he probably will do so at some time in the
future. This is not only an improper use of character evidence, it is
speculative and of questionable probative value. That kind of evi-
dence should not be permitted to determine the future of a licensed
professional or business person.

The stay as of right may provide the best chance for obtaining a
stay during judicial review, but it is not the only one. While seeking
relief from the circuit courts seems unlikely to bring much success, 186

arguing to the district court that constitutional grounds exist for
granting a stay, if the facts of the case support such an argument, is
particularly appropriate because those issues are beyond the compe-
tence of the agency to decide and can be presented to the court for
decision during judicial review. 1 7

After almost twenty years of practice under section 120.68(3), se-
rious unanswered questions about the procedure and substance of
the section remain. Perhaps this is true because agencies rarely con-
test stays pending review in cases involving the suspension or revo-
cation of a license. If courts are denying stays in unpublished orders,
they should share their rationale with the practicing bar so that
when lawyers are representing clients facing what is often the most
serious problem of their professional career, they can proceed with
speed and accuracy to obtain the interim relief necessary to make ju-
dicial review truly meaningful.

IV. THE UNDELIVERED GIFTS

Several proposals for change were not adopted in the glitch bill,
but may appear on the legislative agenda next year.

A. Reducing Section 120.57(2) to Writing

One proposal included in the Governor's working group's draft of
proposed glitches was a proposed amendment of section 120.57(2),
Florida Statutes. s s This proposed amendment would have changed
the title to delete the characterization of those proceedings as hear-

186. Application to circuit courts for injunctive relief in such circumstances has been
disapproved. See Department of Bus. Reg. v. Carl & Mike, 425 So. 2d 190, 191 (Fla. 3d
DCA 1983). Attempts to use circuit court receiverships to, in effect, stay a license revoca-
tion have also been criticized. See Department of Bus. Reg. v. Garcia, 446 So. 2d 167, 169
(Fla. 2d DCA 1984).

187. See Carl & Mike, 425 So. 2d at 191 (holding that the appellant was not precluded
from raising appropriate constitutional challenges "before this court and in the corre-
sponding application for stay").

188. See FLA- STAT. ch. 120 (Tentative Draft No. 6, 1997) [hereinafter Draft].
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ings and instead designate them as proceedings.189 Further, this pro-
posal would amend the subsection describing what can be done at the
hearing to add the sentence: "The agency shall determine whether
evidence to be admitted shall be oral or written."190 This proposal
would have affected proceedings where substantial interests were
being affected by agencies and no material facts were at issue.

This proposal would have allowed the agency to determine
whether or not substantially affected persons would be allowed to
have an oral hearing where no facts are in dispute. 19' The proposal
would also have allowed the agency to dispense with oral hearings at
the option of the agency.12 The proposed amendment would have re-
quired no standards for when an oral hearing could be refused, and
would thus seem to allow no review of that determination.

This proposal is quite disturbing. First, this change would create
the anomalous position that, in cases when no facts were at issue, af-
fected persons would have more procedural rights in rule adoption
proceedings than they would in cases where an agency took direct ac-
tion against them. Section 120.54(3)(c)(1) guarantees an opportunity
to present evidence and argument on all issues in rulemaking, in-
cluding an opportunity to present live testimony through a public
hearing. 93 The proposed change would allow an agency complete dis-
cretion to deny such a presentation where the person's substantial
interests were individually affected. This situation is out of harmony
with the balance stuck in every administrative procedure act of
which I am aware. All provide more protection of regulated interests
in adjudication than in rulemaking.

Second, this change ignores the reality of section 120.57(2). Sec-
tion 120.57(2) proceedings are sometimes selected erroneously by un-
represented individuals who do not understand the process.194 The
case law that has developed in this area assures that where a factual
issue appears in the course of a section 120.57(2) proceeding, the
agency must suspend the proceeding and convene a section 120.57(1)
proceeding. 95 However, the chances of a factual issue coming out in a

189. See id. at 25.
190. Id.
191. See id.
192. See id.
193. See FLA. STAT. § 120.54(3)(c)(1) (1997); Balino v. Department of HRS., 362 So. 2d

21, 24-25 (Fla. 1st DCA 1978).
194. Section 120.57(2), Florida Statutes, is the proper remedy where no material ques-

tions of fact exist. Where material facts are in dispute, a section 120.57(1) proceeding
should be convened.

195. See Mixon v. Department of State, 686 So. 2d 755, 755 (Fla. 1st DCA 1997) (ex-
plaining that a section 120.57(1) hearing should be convened if, during a section 120.57(2)
proceeding, it becomes apparent that there are material facts in dispute); see also Dixon v.
Florida Elections Comm'n, 681 So. 2d 877 (Fla. 1st DCA 1996); Iazzo v. Department of
Prof I Regulation, 630 So. 2d 583 (Fla. 1st DCA 1994).
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section 120.57(2) proceeding are much reduced if no hearing is held
and the substantially affected person's participation is reduced to
writing. Thus, some cases that should be heard in section 120.57(1)
proceedings would escape those protections if the proposed change is
made. In addition, unrepresented individuals are likely to be less ar-
ticulate in writing than they are in person, 196 and are likely to be less
responsive to the real concerns of the agency or board if they are
simply writing a statement rather than responding orally to ques-
tions. All these factors create a disadvantage for persons who are
relegated to a written presentation.

It is hard to come up with a good reason for limiting presentations
in this way.'97 This proposed change cannot be advanced as a change
that is in keeping with the overall tone of the APA, because that tone
is to provide more process than is available in other states, not
less.198 Certainly such hearings have been held by agencies for more
than twenty years, and no agency has yet gone bankrupt from the
cost. Indeed, complaints about the cost of 120.57(2) were not raised
during the many hearings on what is wrong with the APA held by
the Legislature over the last several years.

The 1997 amendments did include an amendment to section
120.57(2) that is relevant to this discussion. The amendment states
that an agency shall "[g]ive parties or their counsel the option, at a
convenient time and place, opportunity to present to the agency or
hearing officer written or oral evidence." 99 The Senate staff analysis
is silent as to the reason for this change. 00 It might be a reaffirma-
tion that the choice of written or oral presentation is at the option of
either party, thus clarifying the current law that an oral hearing op-
portunity cannot be denied by the agency over opposition from the
substantially affected person. However, there is no clear indication of
the rationale for this change.

196. See Goldberg v. Kelly, 397 U.S. 254, 269 (1970). The court did not relegate the
participants to written submissions, but instead required what has become known as wel-
fare fair hearings.

197. The only explanation for the proposal that I have found states:
The working group felt that parts of s. 120.569 were not in total harmony with
the concept of informal proceedings under s. 120.57(2). This can be corrected by
substituting "proceeding" for "hearing" throughout the section and in the title
of s. 120.57(2). A clarification of agencies' discretion to accept either written or
oral evidence in informal proceedings is also offered.

Legislature Considers APA Glitch Bill, ADMIN. L. SEC. NEWSLETrER, (Fla. Bar, Tallahas-
see, Fla.), Apr., 1997, at 10. I do not find the characterization of this change as a correction
to be either fair or accurate, given either the history or purpose of this section.

198. See Maher, supra note 6, at 293. ('The 1981 MSAPA ... provides much less pro-
tection for constituent interests from agency encroachment than the present Florida
APA.").

199. FLA. STAT. § 102.57(2)(a)(2) (1997).
200. See SB 1066 Staff Analysis, supra note 5, at 11.

19981



270 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 25:235

B. The Draw Out Revisited

Another proposed glitch was to amend the draw out provision 01 to
change the way that it must be requested and to provide that the na-
ture of the proceeding is a recordmaking proceeding that does not re-
sult in a recommended or final order.20 1 Since the 1996 amendments
did not address the draw out in a substantive way, it is very difficult
to see how this proposal would be considered to be a glitch.

The draw out is presently available during rulemaking when "a
person timely asserts that the person's substantial interests will be
affected in the proceeding and affirmatively demonstrates to the
agency that the proceeding does not provide adequate opportunity to
protect those interests.120 3 If the agency determines that the rule-
making proceeding is not adequate to protect the person's interests,
section 120.54(3)(c)(2) provides that it shall suspend the rulemaking
proceeding and convene a separate proceeding under the provisions
of sections 120.569 and 120.57.204 Upon conclusion of the separate
proceeding, the rulemaking proceeding resumes.2 5

The draw out is unique to Florida .20 It has been the subject of in-
teresting law review commentary07 but unfortunately agencies have
been generally unwilling to allow the draw out to be invoked and the
courts have not given the proceeding very strong support.208

The draw out should be understood to require a full section
120.57(1) hearing conducted by DOAH that would result in a recom-
mended order to the agency making findings of fact on the contested
factual issues in the rulemaking. Furthermore, as a remedy, these
findings should be binding on the agency the same way that findings
made by DOAH in an adjudication would be binding. The point of the
remedy is to limit agency discretion to find facts in rulemaking, and

201. See FLA. STAT. § 120.54(3)(c)(2) (1997). For a brief history and description of the
draw out, see Maher, supra note 30, at 780-84.

202. See Draft, supra note 188, at 11-12.
203. FLA. STAT. § 120.54(3)(c)(2) (1997).
204. See id.
205. See id.
206. See, e.g., Patricia A. Dore, Access to Florida Administrative Proceedings, 13 FLA.

ST. U. L. REV. 967, 1006 (1986).
207. See Patricia A. Dore, Seventh Administrative Law Conference Agenda and Report,

18 FLA. ST. U. L. REV. 703, 727-32 (1991); Maher, supra note 30, at 780-92, 805-11, 834-53;
Stephen T. Maher, Rulemaking in Florida: An Opportunity for Reflection, FLA. B.J., Jan.
1990, at 48, 48-50.

208. See Balino v. Department of HRS, 362 So. 2d 21, 25-26 (Fla. 1st DCA 1978);
Maher, supra note 30, at 811 n.195 ('All the reported appellate decisions discussing the
draw out concern the agency's refusal to convene draw out proceedings .... "). I have been
a persistent critic of the way the courts have responded to draw out requests, but Professor
Dore was generally supportive of the limiting construction given to the provision by the
courts. See id. at 809-10.
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that is why agencies almost never allow it to be invoked. 0 9 Not eve-
ryone agrees with this analysis, and the remedy is so rarely invoked
or litigated that there are no real definitive answers concerning how
the remedy is to be conducted.

As I look back over the last twenty-two years of administrative
practice, the most valuable contribution of the draw out has been to
force agencies to be generous in the manner that they conduct rule-
making hearings. The agencies fear that if they are less than gener-
ous in the way they permit participation, a party whose presentation
was limited will invoke the draw out. Indeed, that is just what Pro-
fessor Dore predicted: "As a practical matter, an agency will be more
inclined to transform the information gathering hearing to accommo-
date specifically requested and adequately supported procedural pro-
tections than it will be to grant a request for an adjudicatory hear-
ing.' '210 This role has become even more important because the Leg-
islature made it very difficult to appeal directly due to the adoption
of the rule in 1992.211

The proposed change conforms the statute to the understanding
that others have of the way it should operate and encourages agen-
cies to use the remedy because, as amended, there will be no chance
that it will be interpreted to limit agency discretion. I oppose the
proposed change because I believe that it is not consistent with the
intent of the Act, which created a draw out to bring the adjudicatory
process set out in the Act to bear in the rulemaking process. Fur-
thermore, if the remedy is weakened to make it more acceptable to
agencies, that weakening will remove the incentive agencies now
have to allow fuller presentations during regular rulemaking hear-
ings. Finally, the proposed change may not cause agencies to use the
amended draw out any more than they used the original version.
There will probably be debate on this issue next session.

C. Another Proposal on the Stay as of Right

Representatives of the Department of Business Regulation ad-
vanced a proposed amendment to section 120.60(5), Florida Statutes,
that would have added the following sentence at the end of the sec-
tion:

All final orders entered pursuant to this section shall include a
finding as to whether the continued practice by the licensee pend-
ing appeal presents a probable danger to the health, safety and

209. See Maher, supra note 30, at 805 n.173 ('Agency reluctance to grant a draw out is
traceable to its reluctance to share control over factfinding with DOAH and its reluctance
to provide the detailed explanations the draw out may require.").

210. Dore, supra note 206, at 1008.
211. See FLA. STAT. § 120.543 (1997). For the history of this amendment, see Maher,

supra note 9, at 430-35.
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welfare of the public and shall state with particularity the basis for
the agency's finding.212

This section was advanced in an effort to save the changes made to
the stay as of right provision in 1996 from being removed and the
provision returned to its 1995 language.21 3

The proposed provision is objectionable because it will reduce such
findings to a boilerplate and will tend to make the finding of danger
to the public routine. In the last twenty-two years, such findings
have been rare. When licensing boards are called upon to make such
a finding at the same time they impose suspensions and revocations,
they may be reluctant to find that while such severe discipline is
warranted, no danger to the public is present. Yet this type of finding
was always intended to be rare. If every case resulted in such a
finding, no stay as of right would be granted.

On the positive side, the requirement of such a finding would
place the matter at issue from the beginning of a section 120.57(1)
proceeding. It would require evidence on this issue to be presented to
a DOAH administrative law judge (assuming that the agency con-
tended the licensee was a danger and he contested this fact; it would
then be a material issue of fact) and a finding of fact on the issue to
be made at DOAH. These would all be positive developments.

Those licensees who select section 120.57(2) proceedings may be
at a disadvantage under such a system because their cases are not
heard by DOAH. Perhaps a section 120.57(1) hearing right would be
triggered even in section 120.57(2) hearings if a finding of a danger
to the public is made over objection, because that would create a ma-
terial fact issue. However, that is not clear, and any future draft
should address such concerns if advocates of this position continue to
press it next session.

V. CONCLUSION

The most radical reform in the administrative law area next ses-
sion would be to have no APA bill and no further reforms. The Leg-
islature should wait to see how the many changes made in 1996 are
working before it continues tinkering with the APA. It is too early to
assess the impact of those substantial changes on agencies and on
the constituents whose substantial interests are affected by them.
The Legislature should study the effect of the 1996 changes and see
whether the changes have the desired effect before it begins making
even more changes to the APA.

212. Draft, supra note 188, at 34.
213. See discussion supra Part III.D.1.
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